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CABPEMEHE TEXHOJIOI'MJE KAO CPEJICTBO
CITPEHABAKBA HACUJBA ¥V ITIOPOAULTIN”

Casceiniax: bes 063upa na o witio tiociuoju ogiosapajyhu HOpMAUSHU OKEUP
30 CAHKYUOHUCAbE U3BPUIUIAYA KPUBUYHOT gella HACUbA Y HOPOguyL, y UpaKcu io-
citoje 6pojnu tipobaemu y fiolaeqy gokazuarba 0801 gead ipeq HaAgIeNCHUM CYJoM.
Ayiop je ciioia y pagy, Hagogehu iipumepe u3 paxce, ugeHUUDUKO8ao ipodie-
Me Yy gokaszusawy Hacuma 'y wopoguyu. Ha kpajy paga ayiiop je, y3 nasohere
ioctuojehux MoOUIHUX AUIUKAYUja U FUXOBUX MAHA, Upegcilasuo HaduHe 3d
ilpegazunasicerbe HagegeHux upodaema yioupeoOom HOBOCIUGOPeEHe ailluKayje
Koja he umainuu geoCpYKy YHKYUjY — Upesenyujy Hacusba y Uopoguyu u mweHo
ONIAKWAHO JOKA3UBAFbeE.

Kwyune peuu: nacume y ilopoguyu, goxasusaree, ipeseHyuja, cagpemene
wexwnoJoluyje.

1. YBO/J,

Cge 110 kpaja me3eceTnx roguHa X X BeKa, HACUJbe Y MOPOIUIIH je cMaTpa-
HO 3a MPUBATHY CTBAp WIAHOBA MOPOJHUIIE, IITO je oHeMoryhaBajo peaknujy
JIp>KaBe. AKTUBHU3MOM KEHCKOT TIOKPETa, Kao 1 MOKPeTa 3a IpaBa KpTaBa HaCHIba
y MOPOJIUIIH, JIOILJIO j& 10 HHKPUMHUHAIM]jE HACKUJbA Y TIOPOIAMIIY KA0 KPUBUIHOT
nena 'y Perryonuim Cpouju Tokom 2002. TomuHe, TOHOIIEHeM 3aKoHa O H3MeHaMa
1 nonyHama KpuBudHor 3akoHuKa.!

WHKprMUHAINjOM HACHJba Y MTOPOIUIIN Ka0 KPUBUYHOT Jiejia JIONLJIO je 10
TOra Jia ce Opoj mpHjaBa 3a KpUBUYHA Jiena 13 riase XX, 1o Ha3uBOM KpHUBUY-
Ha JieJia MpoTUB Opaka u mopoawuIiie, mosehajy y HapeHIUM rogruHama 3a BUIIE OJ1

* Pax je peanu3oBaH y OKBHPY mpojekta 6p. 451-03-9/2021-14/200120 MunucrapcTsa 3a
MPOCBETY, HAYKy U TEXHOJOIIKH pa3Boj Pemybnuke Cpbuje
! KpuBnunu 3akonuk, Cinyx6enn ramacauk PC, 6p. 10/2002
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cemam mmyTa. Tako je 2004. roguae 6m10 TpujaBbeHo 1.009 MyHOIETHUX JTUIIA 32
KPUBUYHO JICJI0 HACHJbA Yy IOPOAUILIH, JIOK je 2019. rogune Opoj MpujaB/beHUX ITy-
HOJICTHUX JUIa HapacTao Ha 7.308. Yjemno, Tokom 2004. ronune ocyheHo je cBera
374 nyHONEeTHANX JIMIA 32 KPUBUYHO JICJIO HACUJbE Y TIOPOJUILIU, JIOK j& TOKOM
2019. rogune 3a ucTo Aeno ocyheno 2.984 numna.??

Kao najeehu mpo0iieM noka3uBama KPUBUYHOT Jieia HACHJba y TIOPOAHUIU
Hamehe ce TpobIeM H30CTaHKa CBEIOYCHhA JKPTBE, a IITO je KO TOjeAUHUX CITY-
YajeBa HACUJba y TIOPOAUIIM KJbYYHU U JSIMHH JIOKA3 U3BPIICHA KPHBUYHOT JIEIIa.
C TiM y Be3W Yy HacTaBKY paaa ayTop he mpBo MpeacTaBUTH O0IHKE KPUBHIHOT
JieJia HacuJba y TIOPOJMIIH, TpeMa TIO3UTHBHOIIPABHUM peliemhruma. HakoH Tora
aytop he ykazaTu Ha OCHOBHE TIpoOJIeMe JIOKa3uBamba HACUIbA Y TIOPOIUIH, TE
MPENCTABUTU HAYMHE 332 BHXOBO MPEBA3UIAKEHE Y3 TOMON CABPEMEHHX TEXHO-
JIorHja.

2. HOPMATHBHU OKBUP HACUJBA V ITOPOAMNLIN

Hacuipe y moponuiiy, Kao COIMONIOIKH (peHOMEH, IMaHEHTAaH je CBHM JIPY-
HITBHMa M UCTOPUjCKUM eroxama. CBe AOK HHje OMII0 peaMeT NoceOHe HHKPH-
MUHAIUje, Ip’)KaBHA OpPraHM Cy Ha 110jaBy Hacujba y MOPOIUIM PEaroBaIy TaKO
IITO Cy Ta MOHAIllakha MOABOIMIM MO/ HeKa Apyra KpuBu4Ha jena. [loctojame
(u3HYKOr HacKJba HAJ WIAHOM MOPOIUIIE OIBOMIIO CE MO JIAKy M TEIIKY Te-
JIECHY MOBPE/LY, 0K CE MOCTOjarhe MCUXUYKOT HACKIba KBATH()UKOBAIIO Ka0 KPH-
BUYHO J€JI0 YBpea, OMHOCHO KieBeTa. HemoryhHOCT na ce cunoBame cynpyre
y Opaky mozaBeJie Mo ogpe0e KPUBHYHOT 3aKOHOJABCTBA HAjOOIbE HITYCTPYje
HeaJIeKBaTHY 3allITUTY Ha KOjy HaWIa3e MpHUIIaHHIE KeHCKOT rona. Takole, Ha
cllydajeBe HacuJba y MOPOAMIIM Cy CE MPUMEHHBAJIC U HOPME O TPEKpIlajuMa
POTHB jaBHOT peaa u Mupa.*

[ox cHa>)KHUM yTHLAjeM Pa3IMUYUTUX HEBJIAJUHUX OPTaHU3AIM]ja, TIOMYT
AyTOHOMHOT KEHCKOT IIEHTpa, Kao U 1moTpede npyxama Behe KpuBHYHOIPaBHE
3alITUTE OJ] HACKJba YJIAHOBUMA TOPOAHMLIE, 3akoHoAaBal y Cpouju je 2002. ronu-
He TIPBU ITyT HHKPUMHHICA0 HACHJBE y TIOPOIHIIN Kao KpUBUYHO niesto. [Ipema Ba-
skehem Kpusnunowm 3akonuky PenyOnuke CpOuje HacHIbe Y TIOPOIUIIN j€ U Jasbe
KPUBHUYHO JIeJI0 Y OKBHPY KPUBUYHHX Jiesla MPOTUB Opaka u mopoxune. Hanwme,

2 PerryOnuuKy 3aBOJI 38 CTATUCTUKY, [IyHOICWIHY U MALONCTUHU Y UHUOYU KDUBUYHUX ged,
2000-2004, beorpan 2005, 4. u 6.

3 PemryOiuM9KY 3aBOJI 38 CTATUCTHKY, [IyHoneitnu yuunuoyu Kpuguunux geaa y Peiyonuyu
Cpouju, 2019. — Ipujase, odiitiyscera u ocyge, beorpan 2020, 16. u 42.

4 Cnobonanka Koncrantunosuh Bunuh, Kpusuunoipaena sauiiuitia s#epiiasa Hacuma y
ilopoguyu, IlpaBHa KIMHNKA 3a 3aMITUTY IpaBa xKeHa — [[pupyyHHK 32 paj CTyIeHTKUbA/CTYIe-
HaTta, [IpaBHu QaxynteT n JKeHCKH HCTPaKMBAYKH LIEHTAP 3a eAyKalujy U KOMYHHUKAHjy, Hum
2011, 173.
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MOCTOJU TIeT O0JIMKA KPUBUYHOT JeNla HaCUJha y TIOPOJUIH, OJTHOCHO OCHOBHH
00muK, Tpu KBaTU(HKOBaHa/Texka 00JMKa | jefaH noceban obmuk (wian 194. K3).°
3akoHOAaBAIl Ce KO MPBOT O0JIMKA ITOCITYKHO T3B. MIOCICIHIHOM PaIEHOM, Koja
ce MmaHudecTyje y yrpokaBamy CIOKOjCTBa, TEIECHOT HHTETPUTETA U Ty IEBHOT
CTama YIaHa MOPOIUIIE, IIPH YeMY C€ Ka0 HaYMHU U3BpIICHa HABOIH ITPUMEHA
HAaCHJba, IPeTHa a he HamacTu Ha KUBOT MIIU TEJO, IPCKO UK 0€30031PHO M0-
Hamame (wiad 194. craB 1. K3). C 063upom Ha To 1a ongpelere Hachba 1 KBaJH-
(uKOBaHe PETH-E HUCY CIIOPHH Y KPUBUYHOIIPABHO] TEOPHjH, HeheMo nx moceOHO
objammaBatu. Ctora je MmoTpeOHO OIMXKE OIPEAUTH CaMO IPCKO U 0€3003UpHO
noHamame. Tako ce JpcKo MOHaIIalke pa3iuKyje ox 6€3003UpHOT, IO CXBaTakby
np Jbyoume Jlazapesuha, camo mo mHTEH3UTETY. HamMme, qpcKkuM MmoHaIIameM
ce KpIlie caMo eJIeMEHTapHe HOpMe KYJIType y jeTHOM JPYIITBY, Y3 UTHOPHUCAILE,
Bpehame u cuipeMHOCT# 3a (PU3NUKO 0OpadyHaBame, TOK ce o 0€3003UpHUM
MOHAIIakEM TOIpa3yMeBa Kpajibe HEMOIITOBAbE, IPU YeMY J0J1a3H 10 GH3UIKOT
U TICHXHYKOT MaJTpeTUpama.® 3a u3BpIlemHe 0OBOT KPUBUYHOT JIejIa HEOIXOAaH
je yMuusbaj, Te je npeaBuljeHa je Ka3Ha 3aTBOpa of TPH Mecela 10 TPHU TONHE.

3aKkoHOJABAII je TIOJ TACHBHUM CYOjeKTOM OFPEIHO UYjaaHa ITOPOITHILE, TIOT
KOJHIM C€ MOT'Y [IO/IBECTH: CYTIPYKHHIIU, FbUXO0Ba Jelia, IPeLH CYNpyKHHUKA y TIpa-
BOj JIMHHjHU KPBHOT CPOJICTBA, BAHOPAYHU APTHEPH W FbUXOBA JCTIa, YCBOJUJIAIl U
YCBOjEHUK, XpaHWJIall ¥ XpameHUK. YiaHoBUMa mopoauiie cMarpajy ce u 6paha
Y CecTpe, ’IbUXOBH CYNPYXHUIIN U JIela, OWBIIHN CYTIPYKHHUITN U FBUX0BA Jlela u
poAuTEesbH OMBIIUX CYNPYKHHUKA, KO )KMBE Y 3aj6AHMYKOM J0MahMHCTBY, Kao U
JIUTIa KOja UMajy 3ajeTHIYKO JETe W je IeTe Ha ITyTy Aa Oyzae pol)eHo, nako HH-
KaJa HUCY J)KHMBeJa Yy UCTOM nopoauuHoM nomahuucTBy (wiaH 112. Tauka 28. K3).
Heku ayTopu ompaBnmaBajy oBakBo oapeheme mojma diana mopoauIie, moapKa-
Bajyhu cTaB Aa ce OMBIIN CyNPY KHHUIIH, BbUXOBA JIela, KA0 U POAUTEIbN OMBILIUX
Cynpy»XHHUKa He TpeOa MOJBOIUTH TIO 110jaM YJIaHa MOPOIHUIIE, aKO HE KUBE y
uctom nomahuucTBy., OBaKBOM CXBaTamy 3aKOHOABIA U TIOjSIMHIM KPHBUYHO-
MIPaBHUM TE€OpEeTHYApUMa MOXKE Cy YITyTHTH ONpaBAaHa KpuTuka. Hanme, Hacuibe
n3Mel)y OMBIIMX MapTHEPa ce HEe MPEKUIa UCEIbEHEM CYNPYTe U3 3ajeTHUYKOT J0-
MahuHcTBa. OHO BPJIO YECTO JOCTHKE CBOjY KYJIMHUHAIIH]Y Y TPEHYITIMAa OJBOjEHO-
CTH OMBILIMX IapTHEPA, jep CYNPYT, U3TyOLIH CBOj ,,IpeaAMeT’” JTOMUHALH]e U kesehu
J1a je BpaTH T10 CBaKy ICHY, PUMEILYje ICUXIYKO U (PU3UIKO HacuJbe. McTa mapa-
Jienia ce MoXe MoBYhH ¥ 32 3ajeHUUKY eIy H POIUTEIbe OUBLINX CYNPYKHHUKA.

Texxn 00K KPUBUYHOT JIeia HACHJba y TTOPOAUIIH TTOCTOJH Kaja je, IIpH
M3BPLICHY Palibe OCHOBHOT KPUBHYHOT Jiefa, KopultheHo opyikje, onacHo opyhe

5 KpuBnunu 3akoHuk, Cirysk0eHu riacHuk, op. 85/2005, 88/2005 — ucmp., 107/2005 — ucmp.,
72/2009, 111/2009, 121/2012, 104/2013, 108/2014 u 94/2016

¢ Jby6ua Jlazapesuh, Komeniiap Kpusuunol 3axonuxa Peitybnuxe Cpouje, CaBpeMena
agMuHuCTpanuja, beorpan 2006, 550.

7 Ibidem
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WJIU APYTO CPENCTBO MOJAOOHO Jla Ce TEJIO TEIIKO TMOBPEIN WUITN 3[IPaBJbe TEIIKO
Hapyuu. [locnenuua paame U3BpIICHa OBOT 00JIMKA HACUIbA Y MMOPOJIULIU CE
MaHHU(ECTYje Y KOHKPETHO] OMACHOCTH TI0 TEJICCHU MHTETPUTET WU TYIIECBHO
CTame NacHBHOT Ccy0jeKTa, yKJbyuyjyhu u nociequny y BUIYy HaHOIICHA JaKe
tenecHe oBpene. C 003upoM Ha TO J1a ¢€ OBO JIEJI0 BPIITH YIIOTPEOOM OpyXKja UITH
opyha, HaHOIIEHE JaKe TeJecHe OBPeae ce KBaIn(pHUKyje Kao ornacHa jlaka Te-
necHa mospena.t 3a mocrojame nema HEOMXOAaH je yMuIbaj. ITomasehu ox Behe
JPYUITBEHE OMAaCHOCTH OBOT KOHKPETHOT KPUBHYHOT JieJia, 3aKOHOaBall je mpo-
MHACa0 M TEXY KPUBUUYHY CAaHKIM]y — Ka3Ha 3aTBOpA O]l IECT MECEIH /IO TeT
roauna (unaH 194. cras 2. K3).

Jpyru TeXu 00IHK 0OTUK KPUBHYHOT JIela HACHJha y TIOPOIHIIHN TIOCTOJH aKO
je HeKo paamoM U3 ctaBa 1. u ctaBa 2. unana 194. K3 y3pokoBao Tewiky TenecHy
TIOBPE/TY WJIH TEIIKO HapyIIaBame 3paBiba WiaHa MOPOAUIIE MIIH j€ Je0 YINHHEHO
npeMa MasiojeTHoM iy (wian 194. cras 3. K3). 3a pasznuky on npBa aBa o0ynka
HacuJba y MoponuIin, Tpehu o06IuK ce mudepeHIpa ce U y morieay acCHBHOT Cy-
OjexTa. y morsety rnocienuue. 3aKoHoJaBall M3pUIMUTO HABOIM y wiaHy 112. cTas
10. ma ce Mo MaIOIETHUM JIUTIE MTOJIpa3yMeBa CBAKO JTUIIE KOje Hje HaBpIIuiIo 18
TOAIMHA CTapoCTH. 3a 0Baj 00NMK mpenBuleHa je Ka3Ha 3aTBOpa Ol ABE JI0 JECET
TOZMHA, JIOK C€ Ka0 CTETeH KPUBHIIE Y OAHOCY Ha MOCIEAHITY 3aXTeBa J1a je N3Bp-
HIMJIal TTOCTYIAa0 ca HEXaToM, a Y OHOCY Ha ITaCHBHOT Cy0jeKTa ca yMHILIbajeM.

Tpehu Texxu 00K KPUBHYHOT JeJIa CE OTEIIOTBOPY)E Y CMPTH WIaHA TIOPO-
nule, yeien aena u3 crasa 1, 2. u 3. wiana 194, KpuudHor 3akonuka (unas 194,
craB 4. K3), mpu uemy je nmpeasul)eHa ka3zHa 3aTBOpa O TIET JI0 IETHAECT TOANHA,
a aKo je 4JiaH MOpOAMIIe MAJOJIETHO JIMIE yUUHUIIAl he ce Ka3HUTH Ka3HOM 3a-
TBOpA O] HajMak-€ AeCET TOANHA. Y OAHOCY Ha CMPT 4YJIaHa MOPOINIIE, H3BPIIHIIAI]
MOpa Jia je MOCTYIao ca HeXaToM, 3a pa3luKy o/ yOUCTBa 4JiaHa CBOje TIOPOAUIIE
KOj€ je MPETXOMHO 3JI0CTaBJhaHO O CTPAaHE M3BPIIHOIA KO KOjeT j€ HEOITXOIHO
MoCTOjale YMHILIbaja, jep he ce, y ciayuajy Ja IOCTOjH YMHUILIBAj Y OXHOCY Ha
CMPT uJlaHa MOPOJHIIE KOTa je M3BPIIUIAI] TPETXOAHO 3JI0CTaBIHA0, PAIUTH O
KPUBUYHOM JIeTy TEIIKO YOUCTBO u3 wiaHa 114 cras | tauka 10 K3.

[Toceban 0OMMK KPHBUIHOT JeJIa HACHJbA Y TTIOPOIUIIN TIOCTOJH YCIIE KpIIie-
HBa Mepe 3alITHTE OJ HACHJba y IOpPOAULHU. Y 3aKoHoAaBcTBY PenyOnuke CpOu-
je Mepe 3allITUTe O HacHJba y Toponuiy npeasulene cy [lopoanaanum 3aKoHOM.”
Tako je wianom 198. cras 2. [lopopuyHOTr 3aKOHA TPOMUCAHO 1A Cy MEpe 3aIlTH-
Te: W37aBame Hajora 3a UCEJhEhe M3 MOPOTNTHOT CTaHa MIH kyhe, 63 003upa
Ha IPaBO CBOjUHE OIHOCHO 3aKyIa HEMMOKPETHOCTH; N3/aBambe HaJlora 3a ycesbe-
e y MOPOAUIHH CTaH WU Kyhy, 6e3 0031pa Ha MpaBo CBOjUHE OJHOCHO 3aKyTia
HETIOKPETHOCTH; 3a0paHa MpuOInKaBarma 4iaHy MOpoaule Ha oapeheHoj yna-

8 Cnobonanka Koncranrunosuh Buiuh, op. cit., 179.
° Tloponnunu 3akoH, Ciysx6enn rmacuuk PC, 18/2005, 72/2011 — ap. 3akoH u 6/2015
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JbEHOCTH; 3a0paHa MPUCTYTIa y MPOCTOP OKO MECTa CTAHOBaMa WIIH MECTa pajia
YJiaHa TIOpOMIIE; 3a0paHa laJber y3HeMUpaBama Ywiana nopoauue. Mepa 3aiutu-
T€ OJ1 HACHJbA Y TIOPOJIMIIM MOXKE TPajaTh HajayKe TOANHY JIaHa.

C 003upomM Ha MPUPOLY OBOI' KPUBHYHOT Jieia TIOTPEOHO je /1a ce Ipe Hero Aa
npehemo Ha TpobIeMe, KOjH ce jaBJbajy y TOTJIeNy TOKa3uBarmba OBOT KPUBHIHOT
Jena, pasrpaHuyu mnojam xptae u omrehenor. [Tojam xpTBa onpa3ymesa ocody
KOja je, CaMOCTaJTHO MJIM KOJICKTUBHO, IIPETpPIIea INTETY, YKIbYdyjyhu dusnake
WJIM MEHTAaJIHE TIOBPEJIe, EMOLIMOHAJIHY ATy, EKOHOMCKHU I'yOMTaK HJIM 3HA4ajHO
HapyIaBame CBOJUX OCHOBHHX MPAaBa, yCIe YNhEHha TN HeUNheHha Koje Mpe/l-
CTaBJba KPILECHE HEKOT Of KPUBUYHUX 3aKOHA 3eMJb€ YIaHUIE, YKIbyuyjyhu u one
3aKOHE KOjUMa ce 3JI0yIoTpeda MohH IIpomucyje Kao KpuBHYIHO neio. Jlexiapa-
uuja Yjenumenux Hauuja (YH) o ocHOBHMM IpUHIMIKMMA [TPABJE 32 KPTBE KPH-
MHUHAJTUTETa U 37I0yTIoTpede Mohu 3 1985. ronuHe moapa3ymMeBa o JKpTBOM 0CO-
Oy Kkoja je mpeTprena GU3NIKa WK ICHXU4YKa omTehema, MaTeprjaliHi TyOuTaKk
WJIY 3HAYajHO KPIIICHE OCHOBHUX IPaBa MyTeM YHIHCHA HIIH HEUUHEHA, TTPH
YeMy je TO Y CYMPOTHOCTH ca AJoMahuM KpHBHYHUM 3aKOHOJaBCTBOM.'”

Ca npyre cTpane omreheHu je (GU3NIKO WIIH TIPABHO JINTIE YH]je je HEKO JIMIHO
WJT UMOBUHCKO MTPABO MOBPEEHO NITH YTPOKEHO U3BPLICHEM KPUBUYHOT JIeNia.
OBaj 1mojaM OTHYE W3 KPUBUIHOT MPOIECHOT TpaBa. YecTo ce mouctosehyje ca
MIOjMOM KPTBa, OAHOCHO Ca MAaCUBHUM CY0jeKTOM Y KPUBUYHOM MaTepHjaTHOM
npaBy. mak, y HeKUM CHTYyaIlrjama IMacuBHY Cy0jeKT KPUBHIHOT JIeJIa HUje 1 HEe
Moke Jia OyJie omreheHn y MpoecCHOM CMHUCITY jep je, yCiea N3BPLICHOT KPUBHUY-
HOT JieJ1a, U3TyOHo MpaBHU CyOjeKTHBUTET. J|0 OBaKBHX CHUTYyaIlHja 0JIa3u yKO-
JIMKO je IouuIo A0 yOuCTBa, TEIIKEe TeNeCHe MOBpeAe KBaTU(PUKOBaHe CMphy U
JIPYTUM KPUBUYHHUM JeTUMa ca CMPTHOM TOCJICAHUIIOM. Y TOM Clly4ajy ce Kao
omrteheHn y KpUBUYHOM MOCTYIIKY T0jaBJbyjy HajOIMKH CPOAHUIU U APYTa JINLA
BeoMa OJICKa TTAaCHBHOM Cy0jeKTy KpHBHUHOT Jeia.!!

3. IIPOBJIEMU V TIOKA3UBAHJY HACUJIJA ¥V TIOPOJNTLIA

AHanu3a 00MKa KPUBUYHOT Jefia HacKuJba Y TIOPOAUIIM HaM TIOKa3yje 1a
JIOKa3MBakkh¢ U3BPIICHA MOjEIMHUX 00JIMKA HYKHO 3aXTEBa CBEI0YCHE KPTBE.
Hawnwme, ko mpBor 001MKa HaCHJba Yy TIOPOIHIIH 32 JOKa3UBame U3BPIICHA JIea

10 Marnyc Jlunarpen, Becna Hukonuh Pucranosuh, JKpiuse kpumunanuiaeiua — mehynapog-
Hu KoHiexciu u cuityayuja y Cpouju, Opranusanuja 3a eBporcKy 6e30exHocT u capanmy, beorpan
2011, 20.

" Munaun Ikynny, {parana Jlykuh, Qiawitie ocobenociuu iionodxcaja owiielienol y Kpueuy-
HOM TOCTYTIKY U OCHOGHU HAYUHU KpUSUYHOTIpoyecte 3awituitie owitehenux, Ynora u MmoryhHoctu
JABHOT TY>KMOLA y 3aIITUTH )KPTaBa KPUBUYHUX A€Ta, YAPYKEHE jJaBHUX Ty KMJIala U 3aMEHHUKA
jaBuuX Tyxunama Cpouje, beorpan 2009, 25.
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HEOITXO/THO je CBEIOYCHE )KPTBE UITU CBEI0UCHHC YIAHOBA MOPOUIIC UITH HEKUX
JIpyTHX JIMLA Koja ¢y yHo3HaTa ca KpuTH4HUM forahajem. McT je cimydaj u ko
nocJe/mber, MoceOHOT 00MKa Hacuiba y oponuiu. Jlo oycTaHka cBefouemha
omTeheHor, OTHOCHO BUKTUMOJIOLIKMM PEYHHKOM >KPTBE KPUBUYHOT JIeJia, YECTO
JIOJIA3H1 yCJIe/ CEKyHIapHe BUKTHMH3AIU]e KOja ce MOXKE OJIPEIUTH Kao IOOIITPa-
Bam€ MpUMapHe BUKTHUMHU3ALN]je YCIIe HeaJleKBaTHE peakije IpyIITBEeHe cpe-
JIMHE U/WIIA OpraHa KPUBHYHOT TOWEba.? [Ipe Hero mTo KpeHeMo Ha er3eMILIH-
¢uKanujy HacuJba y MOPOAMLIHM, HaBelrheMo aa je OCHOBHO jaBHO TYKHJIALITBO
y Humry Toxkom 2018. roguHe, Kako je TO ca3HATO y Pa3roBOPY Ca HAICKHUM
TyXHOIeM, 010anuniI0 185 KpUBHYHUX MTPHUjaBa 3a KPUBUYHO AEJI0 HachJba y To-
POIMIIH, YCIIEH N30CTAHKA CBEIOUYCHHA JKPTBE, KOpUIIhemha YIaHOBa MOPOIUIIE
MPaBOM Jia HE CBEA0UE, HEMOCTOjamha MEANIIMHCKE TOKYMEHTAIMje UITU APYTUX
OKOJIHOCTH Koje oHeMoryhaBajy JoKa3WBamke H3BPINCHA OBOT KPHBHYHOT Jeja.
3Ha4ajHO je HAIOMEHYTH J1a je Y aHaJIM3upaHuM npeaMetTumMa OCHOBHOT jaBHOT
TyXHWIamTea y Huiny 3a KpuBUYHO JIeJI0 HACHJbE Y MOPOUITH BoheH ckpahieHun
MOCTYyTaK Ha OCHOBY riiaBe XX 3aKOHHKA O KPUBUYHOM MOCTYTKY.'?

Kao npBu npumep HeMoryhHOCTH JIOKa3MBamka KPUBUYHOT JIe)ia HACKIbA Y
nopoauiy HaBemhemo ciy4aj koju ce goroano y Humry (KT 6p. 2197/17 — OcHos-
HO jaBHO TyXujamTBo y Humry). Hanme, kpuBraHOM TIpHjaBoM je 00yxBaheHo
Buile foralaja Koju cy Mornu aa Oyay OKapakTepucaHU Kao KPUBHYHO AEIO
Hacuibe y mopoauiia. Tako ce Mapko K. ocmor aBrycra 2017. ronuae oko 16:30
yacoBa y nopoanyHoj kyhu y Humy o6patuo omrrehenom Msuuum K., nnage me-
rOBOM oIy peunma: ,,I1... k...”, a 3aTUM My OTBOPEHOM IIAKOM 33120 yJapail y
npeneny Juia, yciaen dera je VBuna nao Ha non Kyxume. McroBpemeHo my je
HACHITHUK 3aJ1a0 yJapall y MpeJielry JIEBOT KyKa, HAKOH uera je u3amao u3 kyhe
W YIIYTHO IPETH:E: ,, [ ¥ JIM ce MajIM JKalIHIl Ha Moje noHamame? Can hy na Te 3a-
koJbeM.” HakoH Tora je mpuriao omrehenom MBunm, yxBatno ra ooema pykama
3a BpaT ¥ OATYPHYO ca CTOJIMIIE, yciea Jera je MBuia noHoBo nao Ha noj. Mapko
j€ y3€0 CTONHILY B FOME yIapHo KPTBY, IIPH UeMy My HHje 3a/1a0 OMII0 KaKBe
noBpene. Ha taj HauuH, Kako je TO HaBeIEeHO y KpUBUYHO] prjaBu, Mapko K, je
M3BPIIHO KPUBUYHO JIETI0 HACKJBbE Yy mopoauin U3 4wiaHa 194 cras 1 K3. Yjenno,
Mapko K. je 6uo arpecuBan u npema cB0joj BaHOpauHoj napTHepkH Jenenu I1.,
jep joj ce mpBor janyapa 2019. rogune ooparuo peunma: ,,Mnem y beorpan na ce
j---» KYpBO TH-UJIAHCKA, KyPBETHUHE CE j... y A...”. 3aTHM je yXBaTHO PYKOM 32 BpaT
1 peKao joj: ,,Vmu ko mera na Te jeoe”. Y m3Bemrajuma LlenTpa 3a conmjamau pajg
,CBern CaBa” n3 Huia KOHCTaToBaHo je 1a cy oJHOCH Mapka ca ’berOBUM OLIEM
TeHEepaTHO TOOPH, aJTv Ja je OH TIOHEeKa | NCIoJbaBao BepOaIHy arpecHjy, Te 1a ce

12 Cno6onanka Koncranrunosuh Bunuh, Becna Hukonuh Pucranosuh, Muomupa Kocruh,
Kpumunonoiuja, llenrap 3a myonukanuje [Ipasaor ¢pakynrera y Hunry, Hum 2012, 460.

13 3aKOHUK 0 KpUBUYHOM OCTYTKY, Ciyx0Oenu rnacauk PC, 6p. 72/2011, 101/2011, 121/2012,
32/2013, 45/2013, 55/2014, 35/2019 u 27/2021 — onnryka YC
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KpUTHUIHOT forahaja mpeu myT necuiio na Mapko GU3HMYKH HamagHe CBOT or1a. Mcro
tako, LlenTap 3a couunjanuu pajy Humry je Harnacuo na uamel)y Mapka u mero-
Be BaHOpawHe mapTHEepKe MmocToje mopeMeheHn ogHocH, TIpu ueMy Mapko yciren
KOH3yMallije aJIkoXoJjia MocTaHe arpecuBaH mpema mwoj. Kog Mapka, npema oneHu
CTpy4HaKa, HOCTOjH CPEebH PH3HK O] TOHOBHOT BPIIEHa HACHIbA Yy TOPOJHIIH.
HannexHo TyXumamTBo je og0anuio KpUBUYHY MpHjaBy, jep omtehena nuna
HHCY XTeJa J]a cBelode NpoTHB Mapka, a He TOCTOjM MEANIINHCKA JOKYMEHTa-
[{ja 0 eBEHTYyaJHHM HaHETUM MOBperama.

Crnuuna cuTyanuja je owmia y ciydajy ox aeBetor centemOpa 2017. rogune.
Hauwme, y kpuBHYHOj mpujaBH je HaBeAeHO na je ocymmbudenu Jejan L. oxo 02:45
YacoBa y aJIKOXOJINCAHOM CTamby IOYe0 J1a MalTpeTHpa cBor ona JuMurpuja.
Omwreheny je mpuaMKoM UcuTHBamba y OCHOBHOM jaBHOM TY>KUJIaITBY y Humry
HaBeO Ja He JKeTu Ja cBemoun. MiMajyhu y BUIy ga ce ocyMmBUUeHn Opanuo hy-
TameM, J1a ollTeheH! HUje XTeo Ja CBe0UH, T€ 1a HeMa APYTHUX OueBHAala, Kao
1 MEIUITMHCKE TOKYMEHTAIIH]je, TIOCTYTajyhu TyKuiall je 0a0anno KpUBHIHY
NpHjaBy 3a HACHJbE Y IOPOIULIH.

Jom jeman mHTepecanTaH ciaydaj moroguo ce 08. HoBemOpa 2017. ronmHe
Kaja je ocymmuueHn Brnagumup b. Hakon kpahe pacnpase, pusnyuku Hamao u
HEKOJIMKO ITyTa yIapHo OTBOPEHOM IIAKOM Y IPEEIy IJ1aBe CBOjy cynpyry Mup-
jany 'b. Tom mpuirkoM joj je yrmyTHo norpase peuu: ,,Iloouhy Bac, j... Bam marep”
1 ,,3aI1ITO je TH IMyIITaIl KaJ caM ja peKao Ja He MOXe™, a TO CBE M3 pa3Jiora jep
je ’erosa cymnpyra J103BoJuia bruxoBoj hepku aa uae y ouockon (KT op. 108/18
— OCHOBHO jaBHO TyXujamTBo y Humry). [lonutiujcku ciry>kOSHHITHN CY, CXOTHO
unaHoBuMa 16 1 17 3akoHa 0 cripeyaBarby HACHIbA Y MOPOIUIIH, H3BPILIITH TPO-
HeHy PU3UKA U YTBPAMIIH Ja TOCTOJH PU3UK o1 Moryher faJber BpIiema HaCuba
y MOPOAHMIIE, TE Cy HACUITHUKY U3PEKIIN XUTHE Mepe — IPUBPEMEHO YIaJbehe U3
cTaHa M 3a0paHa KOHTaKTHpama U MpHIakema kpTee. Kako ce okpuBibeHu Opa-
HUO hyTameMm, a )KpTBa HUje XTena a CBeI04H, jaBHU Tyxuian y Humry je ogOa-
10 KpUBHYHY IprjaBy. Ca pa3yioroM ce mocTaBsba MUTAKE 3aIITO Y KOHKPETHOM
Clly4ajy HECY MOTJIH J1a C€ CaclyIlajy MOIUIIM]CKH CIY>KOCHUIN KOjU CYy M3alllIH
Ha JINIE MeCTa M 0AMax 0OaBHIIM Pa3roBOp ca )KPTBOM HACHJbA Y MOPOAMIIH.
VYjenHo, moryhe ce cuTyanmje na NpunaiHULIK OpraHa yHYTpPalIlbHX MOCIOBa
3aTeKHY HACHJIHUKA Y M3BPIICHY KPUBHYHOT JIejIa HACHJba Y TIOPOAHIIH.

[open Tora mro ce kao MpodIeM J0Ka3UBaba HACHIbA Y TIOPOJHUIIH jaBJba
OIyCTaHaK JKPTBE J1a CBe0YH, Moryhe je y mpakcu Hahu cirydajeBe HeMoryhHo-
CTH JI0Ka3MBaba U3BPILEHa OBOT KPUBUYHOT JI€NIa YaK M KaJl IOCTOjH METUIIMHCKA
JIOKYMEHTAaIlHja O HAHETUM TeJIeCHUM ToBpenama. C THM y Be3H HaBenTheMo jenaH
ciry4aj u3 OcHOBHOT jaBHOT TykuiamTBa y Humry. Hauwme, y ciydajy mon 6pojem
KT 47/19 naBeneno je na ce KpuBHYHA IIpHjaBa MPOTUB ocyMmbuueHor Carre M.

14 3akoH 0 cripeyaBarby HacuJba y nopoauiu, Ciyxoexu rnacauk PC, 6p. 94/2016
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ombarryje, jep He TIOCTOje OCHOBH CYMIbE J1a j€ OH U3BPIITHO KPHBHYHO J€JI0 HACHIha
y mopoAMLK. Y KPUBUYHO] ITpHjaBH je HaBeaeHo na je Camra M. HakoH BepOanHe
cBahe ca cBojoM MmajkoM, omrrehenom MapujanoMm M., 6arino CTONHITY Ka ¥HOj, a
OHJIa jOj je 3a/1a0 JBa yaapla MecHUIIOM y pefeny riiaBe, Ipu YeMy joj je pekao
na he je youtn u 3anmanutu. [lpunukom caciymama mipen OCHOBHUM jaBHUM TY-
KunnamTBoM y Hurtry ocymmuyenu ce opanno hyramem, 1ok ce omrehema KopH-
CTHJIa CBOJUM TIPaBOM OcJio0ohema o1 Iy’KHOCTH CBEIOYCHA (O OBOM IpaBy he
noceOHO OMTH peun y HacTaBKy paja). [locTynajyhu 3ameHuK jaBHOT Ty KHOIIA je
00aBHO YBHU Y MEIUIIMHCKY TOKYMEHTAIH]Y y KOjOj Cy KOHCTaTOBAaHE TTOBPEAC Y
BUY TIOCEKOTHHE YEOHO JIEBO M3HAA oka. majyhu y BuIy, Kako je TO KOHCTaTo-
BaHO Y peliemy 0 0a0aIuBamy KpUBHIHE TIpHjaBe, Ja Ce OCyMIBbUYEHN OpaHuo
hyramem, na ce omreheHa KOpUCTHIIA CBOJUM ITpaBOM ociiobohema 1y KHOCTH
CBeIOYCHHa, Ja HeMa JIPYTHX CBEIOKAa KPUTUUHOT aorahaja, Te ma uako MOCTOjU
MEIMLMHCKA JOKYMEHTallja o oBpeaama omteheHe, Huje Omio Moryhe yTBpanTH
HAYWH HACTaHKa UCTHX, CMAaTPAHO j€ J1a He ITOCTOje OCHOBH CYMILE /12 j€ TTPHjaBIEEHO
JIMLE U3BPILINJIO KPUBUYHO JIEJI0 HaCUJba y MOpOAMLIHM U3 wiaHa 194 K3.

Ilopen Tora mTo He NOCTOjU MOTyNHOCT 10Ka3MBamka N3BPLICHA HACUIbA Y
MOPOIUIIM YaK U KaJa MOCTOjH MEIUIIMHCKA JOKYMEHTAIH]ja, jep KPTBa HE KeJH
Jla CBEIIOYH, IIOCTOje CITyYajeBH KaJia je OMII0 eBUICHTHO Ja Cy HAaHETEe TEJIeCHE
MOBPEJIE JKPTBH, aJIM 1a OHA HUje OTHIILIA KOJ JIeKapa Kako Ou jgo0uiia Hajas Jie-
Kapa O CTEeNeHy I0BPea U HaUMHY BbUXOBOI HaHOLIeHka. Ha Taj HaunH nokasuBame
HacuJba y IOPOAMILIM je AocTa oTexano. Hanme, y kpuBuuHOj ipujasu ox 11. jany-
apa 2018. romune (KT 6p. 354/18) je HaBenmeHo Oa je ocymmuaeHn bpanucias b.,
MIOMEHYTOT JiaHa, oko 17 yacoBa (u3nuku Hamao cBojy cynpyry bojany b. u Tom
MTHJIMKOM BHIIIE ITYTa jOj je 3a7a0 yaaplie y Ipeneiny IaBe U Tella yCIem Jera je
omrehena nMana BUAHE MOBpeNE y Mpeaety JeBor oka. MehyTum, kpTBa HUje
oTuuuia y O0JHULY Pagy y3UMamba JIEKapCcKor yBepema. HaliexHo Ty KUIalTBo
y IOCTYIIKY IIpeay3uMarba J0Ka3HUX Pajby M03BaJo Kao cBeoKa pagHuly LleH-
Tpa 3a conujaHu pajg w3 CBpJpuTa, KOja je HaBela J1a joj je *KpTBa UCIpruyaia 1a
Jjy je KoOHOT 1aHa cynpyT [IOHOBO ONTYKHO Ja ra Bapa, T jy je BHILE IIyTa yaapao
Horama W pykama. Hemmitom morahajy je mprcycTBOBaJIa U lhbeHA CBEKpBa Koja je
MOKYIIana Aa je oA0paHu o1 HacCHJIHUKA. be3 003upa mTo je HACKHITHUK y TOKY pas-
roBopa ca paaHuoM LleHTpa 3a conujaaHu paj HaBEO Aa je OH HaHEO MOBPEAY Ha
JIEBOM OKY CBOj€ CympyTe, ajiil je TO ypaJuo ABaJeceTaK JaHa Mpe MpHjaBJbeHOT
norahaja, Huje 6no Moryhe mokazaTi U3BpIICH-¢ KPUBIUTHOT Jejia HABSICHOT JaHa.
VjenHo, pannuna LlenTpa 3a couujamHu paj je u3jaBuia Ja je 1o U3rieay MoIpuLe
Moryhe 11a je oHa HaHeTa mpe KpuTHIHOT morahaja. Takohe, y cBoM nckaszy mpen
TY>KHUJIAIITBOM je HaBena Ja je onHoc usmehy bpanucnasa u bojane nucdyHnkuumo-
HaJlaH, T€ 12 Y BbUXOBUM OIHOCHMA II0CTOJH XPOHUYIHO HACUJBE.

3akoHonaBal je npeasuaeo y uiany 103 3akoHnKa 0 KpUBUYHOM MOCTYTIKY
MOTyhHOCT /1a ce CBEZIOKY KOjH je C 003UpOM Ha Y3pacT, JKHBOTHO UCKYCTBO, HATHMH
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KUBOTA, TTOJI, 37[PABCTBEHO CTamke, MPUPOAY, HAUWH WUITU TIOCIIETUIE H3BPIIEHOT
KPUBHUYHOT JIe]la, OJJHOCHO JIPYyT€ OKOJIHOCTH Clly4aja MoCeOHO OCETIhUB, OPTraH
MOCTYIIKa MOYKE TIO CITYKO€HO] 1y)KHOCTH, Ha 3aXTEB CTPaHaKa UIIM CaMOTl' CBEIO-
Ka OIpeANTH CTaTyc moceOHO oceTpuBOr cBenoka. [lomazehu on ocHOBa 3a 10-
Omjame craTyca moce0HO OCETIEUBOT CBEI0KA, MOXKEMO BUICTH JIa )KPTBE HACHIbA
y TOPOAMIIM MOXKEMO MOJIBECTH Mo MpuMeHy oBor unana 3KII. XKpTte Hacumba
y TIOpOAHIY ¢y y Hajeehem Opojy cirydajeBa KeHE | Jela, IITO YCIIe ’bUXOBOT
CHEM(PUIHOT OJI0XkKAja IOBOAH JI0 3aKOHCKE MOTYNHOCTH J]a MMajy CTaTyc Io-
ceOHO OCEeTIBUBOT CBEIOKA. !

Craryc moceOHO OCETIBIBOT CBeZloKa oapeljyje Cy 1Mo ci1yk0eHO] Ty KHOCTH
WJIU Ha 3aXTEB CTPaHaKa Wi cBenoka (cras 2 unana 103). Y ogHocu Ha yoOuya-
JjEH HauMH U3BOhema MPOLECHUX PaJIEbHU, 3aKOHOJIABAI] j€ MPEIBHICO HEKOIUKO
OJICTyTIaFba KOJ CBE0YCHA TTOCEOHO OCETIFUBOT cBenoka. Hanme, caciymame
MOCeOHO OCETJHUBOT CBEAOKA, KAKO je TO MponucaHo y ctaBy 4 wiana 104 3KII,
je Moryhe 06aBuTH y3 moMoh rcuxosiora, COIHjagTHOT paJHUKa HITU APYTOT CTPY Y-
HOT JINIIA, 0 YeMY OJTydyje OpraH IMOCTYNIKa. 3a pa3JIuKy Off yoOn4dajeHOT HauH-
Ha WCIIUTUBamka CBEIOKA, UCITUTUBAKE ITOCEOHO OCETIFUBOI CBEJOKA CE MOXKE
00aBUTH yNOTpeOOM TEXHHMUYKHX CPEICTaBa 3a MPEHOC CIIUKe U 3ByKa. McnuTu-
Bame ce CIIPOBOAM 03 MPUCYCTBA CTpaHaKa M IPYTUX YYECHHUKA Y MOCTYTIKY y
MPOCTOPHjH Y KOjOj ce CBeIOK Haya3u (ctaB 2 unaHa 104). [TocebHO oceTibruBH
CBEIIOK MOKE CE HCIUTATH U Yy CBOM CTaHy HMJIU APYTOj MPOCTOPHUjH, OMHOCHO Y
oByanrheHoj MHCTUTYIIH]H KOja je CTPYTHO OCITOCO0JheHa 3a HCITUTHBALE TTOCe0-
HO OCETJBUBHX JIMIIA. Y TOM CJIy4ajy OpTraH MOCTYIKAa MOXKE OAPEAUTH IPUMEHY
TEXHUYKHX CpPENICTaBa 3a MPEHOC CIIMKE U 3ByKa, OJHOCHO Mepe U3 cTaBa (cTaB 3
gnana 104). Moryhe je 1a y KpUBHYHOM ITOCTYIIKY MTOCTOj€ TTPOTHBYPEUHOCTH,
KaJia y ciydajy Jia ce paJid O HCKa3y CBEIOKa M OKPUBJHEHOT MOXKe JI0hU 70 jesHe
cneuuduune cutyanuje. Hanme, npema craBy 4 unana 104 3KII nponucano je
Jla ToceOHO OCETJFHUBH CBEIOK HE MOXKE OMTH CyOUeH ca OKPHUBJHEHUM, OCHM aKO
TO caM OKPHBJbEHH 3aXT€Ba, a OPraH MOCTYIIKa TO J103BOIHU Boaehu padyHa o
CTENeHy OCeTJbMBOCTH CBEJIOKA U 0 paBuMa ofdpane. Ha Taj HauuH nonasu 1o
OTpaHNYamkaBkha CyouaBama OKPUBIHEHOT W TTOCEOHO OCETJHUBOT CBEMOKA. Y
cily4ajy Ja TOCTOju MPOTHBYPEYHOCT u3Mely rckasa aBa cBeljoKa, HE TIOCTOjH
OMJI0 KaKBa BpCTa OrpaHnuea, Beh ce cyouerme CIpoBOAM Ha yOOHUYajeH! HaulH
— IOCTaBJbajy C€ jeJlaH HACTIpaM JIPYTOT, IPH YeEMY UM Ce HaJlake Jja TOHOBE CBO-
je ucKa3e 0 OUTYYHHM YhbCHUIIamMa.

15 Camma Atanacos, Yioia céegoka y omKpusaisy u gokaszuarny KpUSUYHoL geia — gOKIopcKa
gucepiuayuja, llpaBau GaxynreT y [Ipumtuau ca mpuBpemeHuM cenumreM y KocoBekoj Mutpo-
Bun, Kocoscka Mutposuna 2016, 50.

16 Ban Unuh, Ionoocaj owiniehenol y kpusuunom iocuiyixy Peityoiuxe Cpbuje, MoOuiHa
IpaBHa KJIMHUKA — [IpyKame [IpaBHe moMohu y ycloBUMa TepeHcKor pajxa, Hum 2017, 247-248.
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MehutnM, nako TMOCTOjU 3aKOHCKa MOTYNHOCT J1a ce JKpTBaMa Haculba y
HOPOJUIIN JIOCNH CTATYC IOCEOHO OCETIHEMBHOT CBEIOKA, YHME OM Ce OJIaKIIAJIo
HETOBO JIOKA3MBame, Tpeba HAIIOMEHYTH J1a Ce y IPAKCH BPJIO PETKO J0/IeJbyje
OBaKaB CTaTycC KpTBaMa YOIIITe, T€ ¥ )KPTBaMa Hacuiba y nopoaunu. Paziore
HEJI0/IeJbUBaba CTAaTyCa MOCCOHO OCETIBUBOT CBEIOKA Tpeda TPaKUTH Y YHEbE-
HULHK 12 Y OpOjHUM CyZOBHMMA HE MOCTOjU oAroBapajyha mpocrtopuja, Kao HH
omnpema, koja 6u omoryhuia kopumiheme oBe 3akoHcke Mmoryhunoctu.!”

VjenHo, 10Ka3uBame MPBOT 00JIMKA HACHIba Y TIOPOAMLIH je Moryhe y3 momoh
CBeIOYCHA YJaHOBa MOPOJIUIIEC YYHHUOLA B )XpTBe. MehyTnm, nako 4iaHoBH
MOPOJIUIIE YECTO MPUCYCTBY]Y HACUJbY U3Mel)y MOjeTMHUX JINIIA, ca KOjuMa Cy y
MOPOJIMYHUM Be3ama, Tpeba HATIOMEHYTH Jia CE OHU YECTO KOPHUCTE CBOJUM IIpa-
BoM m3 wiaHa 94 3KII — ocioboheme o1 Ty KHOCTH CBENOUCHA, YUME CE Y CITyUajy
11a )KPTBa OyCTaHEe O CBEIOUEH-a OHeMOor'yhaBa I0Ka31Bame N3BPIICHA KPUBHIHOT
JieJ1a HacuJba y OPOAUIH. Y TIOMEHYTOM WIaHy 3aKOHUKA O KPHBUYHOM MOCTYII-
Ky je TIPOITHCAHO JIa je TYKHOCTH CBEJ0YeHa 0CII000heH CPOTHUK OKPHUBIHEHOT
0 KPBH Y TIPaBOj JIMHU]jH, Y TOOOYHO] JIMHU]H 0 Tpeher cTeneHa 3akJby9HO, Kao
Y CPOJIHUK 10 Ta30MHHM JI0 JPYTOT CTEINeHa 3aKJby4YHO, Ka0 U YCBOJEHHK U YCBO-
JUTEJb OKPUBJBEHOT. YKOJIHUKO j€ HACHJbE Y TIOPOJUIN M3BPLICHO ITpeMa JeTeTY,
a Kako je JuLe ca KOjUM OKPUBJHEHH KUBU Y Opaxy, BaHOpauHO] UIU APYroj
TPajHOj 3ajeJHUIN )KUBOTA je 0CI000)CHO TYKHOCTH CBEIOUYCHA, TOKA3UBAHE
M3BpILCHa KPUBUYHOT Jernia he Outn nonaTHo oTexano. MasoneTHo Juie Koje,
¢ 003UpOM Ha y3pacT ¥ JyIIeBHY Pa3BUjEHOCT, HUjE CIIOCOOHO Jia CXBATH 3HAYa]
mpaBa 11a je 0ciI000heHo o1 JYyKHOCTH CBEIOUCHA, HE MOXE CE€ UCITUTATH KA0
CBEJIOK, OCUM aKO TO CaM OKPHBJHCHU 3axTeBa. Kako MaJoyeTHa JTUIa 4ecTo MpH-
CYCTBY]y CIleHaMa HacuJba y MIOPOIHIIH, TO j€ jOII jeTHa OKOJTHOCT KOja OTeKaBa
JIOKa3MBAabE U3BPIICHa KPHBUYHOT J1eJIa HACHJbA Y TIOPOUIIH.

Panm mimyctpanuje Tora 1a ce CpOAHNIN HACHITHUKA U KPTBE TIOPOIHMIHOT
HacHJba KOPUCTE ITPABOM OClIo00herma o1 Ay KHOCTH CBEI0UeH-a HaBeheMo IpH-
mep. Haume, y npenmery OcnoBHor jaBHor Tyxunamrsa y Humry (KT 6p. 221/18)
JIOILJIO je JI0 TOTa Ja ce OTall M MajKa KpTBE HAaCHJba Y MOPOAMIIH ITO3UBAjy Ha
cBoje mpaBo aa He cBenodve. Jana 22.12.2017. ronune Pysxuna XK. je mpujaBuna
Jla je IOILIOo JI0 pacipase Ha cripaty kyhe usmely mene hepke Mpane XK. u 3eta
Mugoria K. KOju je y BUJTHO aJIKOXOJIMCAHOM CTamy YIyhrBao CBOjoj Cynpy3u
peun: ,,I1... T MaTepuHa. J... TH MajKy U CBe 10 CIIUCKY. Mp3um Te. Tu camo HacTa-
BU Ca TaKBUM IIOHAIlIambeM. MOJK/1a T¢ Ha criaBamby youjeM uiu He.” Hakon Tora
je Munomr o60pro CBOjy CYNIpyTY, pyKaMa je yXBaTHO y Mpe/ieNly BUIUIIE U T0Ye0
na je nasu. J{o HacwIba je, mpemMa 00jalTmb ey 0CYMIBLIUCHOT, HOIIIIO YCIIe TOTa IIITO
je BeroBa CyInpyra mocyMmbalia Jia je OH Bapa, Te je IPOBepuia BeroB Teiae]oH.
30o0r Tora je momiyo o cBale n Ha Kpajy Hamaaa o cTpaHe Muinoma. Mehytum,

17 Cruen BypHcajn, CMjepHHUIEe 0 MepaMa 3alITiTe Y MejyHapoIHOM npaBy u npasy Pemy-
6nuke Cpouje, Bunmnpo, beorpax 2018, 35.
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nopeJ| Tora MITO XXPTBa Halala HUje XTela Ja CBeJJOYH IPOTUB CBOT CyIpyra,
paBoM 0oclo0ohema qyKHOCTH CBEAOUCH-a KOPHUCTUIIHU CYy CE H-eH OTall U MajKa.
Ha Taj HaumH HUCY MOCTOjalIM JOKA3HW JIa j€ JIOIIO 0 U3BPIICHa KPUBUIHOT
Jefia HacuJba y TIOPOIUIM YHMe je 0J0aueHa KpUBHYHA IIPHjaBa MPOTUB OCYM-
muueHor Munoma JK. ClinaHy cuTyarijy uMaMo U 'y cirydajy npex OCHOBHIM
jaBHUM TyxuinamTBoM y Humry mon o3nakom KT 6p. 110/18. Y kpuBuuHOj ipu-
jaB je HaBeneHo Aa je 08.11.2017. roqune bpanumup H. mox aejcTBOM amkoxoma
MCUXHYKU MalTpeTUpao cBoj ona Muoapara. OCyMmbHUEHHU KUBU Ha CIIPaTy
nopoanyHe kKyhe, 10K BeroB otan Muoapar u 6pat Henaj xuBe y nmpuszeminy.
Hasenenor nana oxo 17 yacosa je 1omuio 7o BepOasHor cykoba nzmelhy Muoapara
u bpaanmupa. Tom nmpunnkoMm bpaanmup je pekao: ,,J... Te ycta, u Tede u mera”,
mucnehu u Ha cBor Opata Henazna. 3aTumM ce yHOCHO y JIMIE CBOM OI1y €a KEJbOM
Ia ce ca BUM (PU3NIKN oOpadyHa. bpaHuMup je oHIa OTHIIA0 Ha CIpaT Kyhe,
anu ce yop3o Bpatno. Kako cy Bpara y nmpuzemsby Ouia 3akjbydaHa yJapuo je
PYKOM II0 BUMa, T€ je pa30ouo ctakiao. Hamre:xxHu jaBHU TY>KUJIAIl je 0m0aIiio
KpUBUYHY TIpujaBy nIpoTuB bpanumupa H. jep meros otai ce KOpUCTHO CBOjHUM
TIpaBoM ocJioboherma 01 CBeI0UCHha.

[lopen HaBeneHUX CUTyalMja, Kaja )XpTBa Ha KEJU Jla CBEAOYH WM Kaja
C€ YJIAHOBH MTOPOAUIE KOPUCTE CBOJUM IIPABOM OCJIO0Olema Ty KHOCTH CBEIO-
Yera WIM KaJa TYKHJIAIITBO cMaTpa Aa Yak HU MOCTOjale MEIUIIMHCKE TOKY-
MEHTAIMje 0 HAHECEHUM TEJICCHHM TOBpeamMa HUje JOBOJHHO 3a JIOKA3HBAHE
KPUBUYHOT JIeJia HacuJba Y IOpOIuLH, Moryhe je HaBecTH joul jeqHy CUTyalujy
Kaja JIoJIa3n 0 ofdaIiBama KpUBHYHE TIPHjaBe, jep TYKHIAIl HHje MOTao Ja
YCTaHOBH KO je aKTUBaH, a Ko macuBaH cyOjekaT oapeheHor kpuBu4aHor norahaja.
Hamwme, y pememy OcHoBHor jaBHOT Ty x)uiamTsa y Hunry (KT 1219/18) naBene-
HO je /1a IoJ1a3u 10 040alnBamka KPUBHYHE TIPUjaBe 32 KPUBUYHO JIEJI0 HACHIBE
y IIOPOAUITH, jep Y KOHKPETHOM CITy4Jajy IMMOCTOjH cCaMO aKTUBHO ydernrhe o0ojutie
OKpHUBJbEHUX. [[pyruM peunMa, y KOHKPETHOM CIIy4ajy HUje ce MOTJI0 YTBPAUTH
KO je 3amodeo Tydy, 0e3 003upa IITo je 3a 000jUIly TToCcTojalia aiekKBaTHA MEIH-
[IMHCKA JOKyMeHTanuja. KpuBuyHa npujasa je Ouiia mogHeTa MPOTUB JBa JTHIA
— Mapujana A. u Credana A. [lpunukom caciymama ipen OCHOBHUM jaBHUM
TYXHJIAIITBOM ocyMmbudeHn Ctedan A. uzjaBuo je 1a je OMo Mo3BaH Ha Beuepy
ca cBojoM BepeHHUIIOM JermeHoM M. on cTpaHe cBor oma Mapwujana A. 3a Bpeme
Beuepe JOMLIO je A0 BepOasHor cykoba uamely oua u cuHa, jep je Mapujan Ha-
3WBa0 CBOT CHHA MMUIJIOII, 10 HETOBOM 09yXy. MapHjaH je y jeTHOM TPEHYTKY
npuiao JejaeHu, Koja je nHaue Ouna TpyJaHa, ¥ pekao joj, Muiryjyhu je mo ctoma-
KY, ,MaJli MUJIONI”, YUME je JKeJIeo Ta JoAaTHO HPUTHpa CBOT cuHa. tbemy je To
CMETaJo, T€ jeé CKPEHYO Ma)Kiby CBOM OIly PEKaBIIU MY: ,,3aIITO TO FOBOpUII?
Hwuje Moj oayx nMao ogHOCE ca MOjOM KEeHOM, Hero ja.” Orarr MapujaH je IprIiH-
KOM caciTyllarma TBPIMO Jla He 3Ha 3alITO je AOIIJIO O TOra Jia Ta CHH yaapH, 10K
cuH Ctedan TBpIU 1a HE MOKE Ce CHTYpHOIThy 1a KaXke Ko je 3amodeo pu3naku
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obpauyH. Crora je moctynajyhu 3aMEeHHK jaBHOT TY’KHOIIA OJJTYYHO Ja O0aIu
KPUBUYHY IIpUjaBy MPOTUB 000julle, jep HUje MOrao Ja YTBPAHU KO je OO U3Bp-
MIAJIAaI KPUBUYHOT Jiela HacuJba y MOPOIUIIH, a KO je OMo KpTBa.

4. YIIOTPEFA ITAMETHUX TEJIEOOHA ¥V CIIPEHABABY
HACHJBA Y IIOPOAMLIN

VY npeTxomHOj riTaBu OaBHIIM CMO ce MpobJIeMUMa JOKa3uBarmka HACUJba Y
nopoaunu. HaBohemem oxropapajyhux npumepa niaycTpoBaiu cMO (pakTHUKe
IpernpeKe KojuMa je U3JI0KeH HaJUIe)KaH Ty KUIall MPUIMKOM JI0Ka3HBamba U3BP-
HIeHha KPUBUYHOT JIeNa. JeaH o] HaurHa [TpeBasuiIaxea mpoliemMa T0Ka3uBamba
HacHJba y TOPOIUIIH OTJIela Ce y KOpUIIThewy 3aKoHOM TpeaBuljeHe MoryhHoCTH
y IorJieny JoAeJbuBama cTaTyca moceOHO 0ceTJbUBOr cBeloka. Ha Taj HaunH Ou
ce MpeaynpeIuIe CUTyalHje N30CTaHKa CBEI0YCHa KPTaBa HACUIba Y TIOPOAUIIH.

Mebhytum, oBuMe HHCY TIpeBasul)eHe cBe CHTYyalHje, Koje CMO HaBelH, y
BE3M JI0Ka3uBama Hacuiba Mehy wianosuma nopoaute. [Ipe vero mro oopasio-
JKUMO HauMH QyHKIHMOHHcama Anti-Family Violence annukanuje, HaBemrhemo
Beh mocrojehe ammmkamnuje kao mro cy Aspire, Daisy, Buzz News ili Positive
Pathways, radi ukazivanja na njihove mane. Hanme, annnkanuja Aspire kao rias-
Hy QyHKIHjy mMa MoryhHoCT o6aBemTaBama 0co0e, U3 KOHTAKT JINCTE, KOjy je
JKPTBa IPETXOAHO ogabpasa, Ipu 4eMy He 1ocToje apyre gpyukiuje.'® Ko armmu-
kamuje Daisy moryhe je TpakuTu camo TOAPIIKY O CTpaHe AP)KaBHUX OpraHa
WJIM HEBJIAAMHHUX OpraHu3allija HAKOH BUKTUMU3auuje. Ha Taj HaunH momenyTa
arutnkaije Hema QyHKIIMjy IpeBeHInje Hacusba y nopoauin.”” Ciuuny QyHk-
uujy kao Daisy, uma u annukanuja Buzz News, te je ctora Hehemo noce6Ho
obpaznaratu.?’ Positive Pathways nma HajBehu Opoj pyHKIIHja y CMHCITY Clamba
nopyke nonunuju, anu 6e3 moryhnoctu xopumhemwa ['TIC-a ox cTpane oprana
YHYTpPALIBUX IT0CTI0BA, ayH0 CHIMAmbe, IIPH YeMY e TaKaB CHIMaK He arlIofy-
je Ha cepsep nonuiyje, Te cinama [ TIC nmo3unumje, ainu camo NpeTxoaHo 01adpaHoj
ocobu u3 nucre koHTakara.”! Ca apyre cTpaHe ynorpeda maMeTHUX CaToBa OMO-
ryhaBa camo npaheme Jiokaruje onpeleHe ocode, y3 Kopuliheme YriiaBHOM 3a
npaheme KpeTama Jiere, 1 MOryhHOCT citama opyka onpehenoj ocoon. Takohe,
3a KyNOBHHY MTAMETHOT cara Tpeba U3BOJUTH HEKOJIMKO CTOTHHA €Bpa.

18 Techology safety, https://www.techsafety.org/aspire, 01. mapt 2020.

19 National sexual assault , domestic family violence counselling service, https://www.1800re-
spect.org.au/daisy/, 01. mapt 2020.

20 Buzz News App Just Released For iPhone, https://www.lisahf.org.au/buzz-news-app-just-
released-for-iphone/, 01. mapt 2020.

2l Safety and Wellbeing App, http:/positivepathways.org.au/wp-content/uploads/2016/05/
Safety-and-Wellbeing-App-Information-Sheet.pdf, 01. mapt 2020.
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Crora mpenmakeMo TpaBibebe Anti-Family Violence ammmkarnuje 3a Mo-
Ounne TenedoHe YKja ce CyHITHHA OIJiefia Y TOME Ja UCTOBPEMEHO BPILU Ipe-
BEHIIU]Y JIaJbeT BPIIHEHa HACHIbA Y TIOPOJUIIN U TIOMaXKe JABHOM TYKUJIAIITBY
Jla TOKaKe M3BPIICHE OBOI KPUBUYHOT jena. JlpyruM pednma, aruimkanuja ou
(GYHKIIMOHKCAIa HA HAYWH JIa CEe TyTUM JPXKambeM IpCTa MPeKo HKOHE arlInKa-
nuje Ha MOOMITHOM TeniepoHy ayTOMAaTCKH IMO3UBa MONHIN]ja, IPU YeMy O 1o-
nmunwja Mora mpeko ['TIC mo3unwmje ma monupa rae ce Hajdas3h KPTBa HACHIba ¥
nopoauIy. BUTHO je HATIOMEHYTH Ja OU ce, HAKOH aKTUBHPamkha arlIuKaIuje,
JIOKAIlHja )KPTBE KOHTHHYHpaHo Oenexuna y3 momoh I'TIC-a.

YjenHo, akTHBUPAKHEM aIlIMKAIUje ayTOMATCKU OU Ce YKJbYUUJIe 3a/kha U
npema Kamepa Ha TenedoHy U 1movyeo Ou Jia ce MpaBy ayIuo U BHJICO CHUMAK.
VYKOIHKO ycliel TEXHHYKUX KapaKTePUCTUKA TelaeoHa HUje Moryhe yKIbyUuTH
HUCTOBpPEMEHO 00e KaMepe, Y 3aBUCHOCTH OJ1 T0JIoKaja TereoHa CMEHhUBa0 01
ce pall mpenme 1 3a1mbe kamepe. icToBpeMeHo 01 ce Taj CHUMAaK arioy10Bao Ha
HeKH of T3B. kinayna (cloud). AmmyomoBameM ayauo | BUACO CHIMKA Ha HHTEPHET
MEMOPH]Y, KOja je TIOJl KOHTPOJIOM OpraHa YHYTpPaIIbHUX OCI0Ba, IPeAyIIpeIu-
nie OW ce cBe cuTyaruje HeMoryhHOCTH JoKa3uBamka U3BPIICHa HACHIbA Y TTOPO-
JUIU Y CMUCITY HaKHaIHOT Oprcama CHUMKa U3 MEMOpPHje MOOUITHOT TesedoHa
0]l CTpaHe HACUITHUKA HJIM J)KPTBE YCIIeNl pa3HHX pasliora.

WHcranupameMm armkaiyje KOpUCHUK Ce carjaliaBa ga oMoryhu aniauka-
[IHjH TIPUCTYTI OJpe)eHnM NIeJIOBUMa XapaBepa y MOOMITHOM TeledOHy Kao IITO
je nokanuja, MUKpodoH, kKamepa uta. HakoH naBama TpaXeHHUX J03BOJIA, KOPU-
CHHK BpIIH 00aBE3HY PETHCTPAIlN]jy HAJIOTa, OCTAaBJhajyhm OCHOBHE MOJATKE O
cebu (ume, mpesume, Opoj TenedoHa, aapeca, e- Mamil) Koju ce Bepudukyjy. Y
CIydYajy Ia MPUKYIJBEHU CaapiKaj, yclea HENOCTYITHOCTH HHTEPHET Be3e, HUje
npocieleH HaANe)KHUM OpraHuMa, MPUCTYI UCTOM ca MoOmIIHOT ypehaja moryh
je camo o1 cTpaHe oBiamheHuX JHIa, He U OJ] CTPaHe )KPTBE WM BPIIUOIA Ha-
cusba. McTo Tako, y cirydajy mpekua HHTepHET Bese 3a BpeMe Kana je Anti-Family
Violence annukanuja y GyHKIIHjH, CHIMaK OH Cce arioyI0Bao YUM WHTEPHET
Be3a Oy/Jie TOHOBO YCIIOCTABJbCHA.

VYroTpeba armkaryje JOBOJIH JI0 TOCTaBJbarba JIBa uTama. [IpBo ce ojHoCH
Ha ynoTpeOHy BPEIHOCT TaKO MPHOaB/HLEHOI CHUMKA Ha Cy.ly, a APYTO MUTAE CE
OJTHOCH J1a JI FlbeHUM KOpHUIIThemheM JI0JIa31 JI0 U3BPIICHa HEKOT O]l KPpHBHYHUX
nena npensuherrnx KpuBH4HUM 3aKOHUKOM,

VY morneny caaprkaja MpUKYTIJEEHOT pajoM aruTHKamuje, OUTHO je yKa3aTh
Ha HEMOoCTOjabe N3pHUnTe MOryhHOCTH, OTHOCHO Ha M30CTaHaK oApende y 3a-
KOHUKY O KpHBUYIHOM ITOCYTIKY Pemrybnuke Cpbuje, koja omoryhasa ymorpedy
UCTOT, Kao J0Ka3a, Ha cyay. OBy mpaBHY Mpa3HUHY Yy HallleM 3aKOHOAABCTBY, a
MOYKeMO pehu 1 HOH ceHce jep OM ce IPOTHB K PTBE KOja TPITH HACKIBE Y TIOPOIUIIH,
ycIen ,,HeoBIamheHor CHUMama” Halaladya, Morao MOKPEeHYTH KPUBUYHH TIOCTY-
mak, Moryhe je mpeBa3uhu CHCTEMCKUM TYMademheM 3aKOHa, OTHOCHO TTOBE3UBAEM
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onpenou 3KI1-a ca ogpendama npyrux 3aKoHa, y3 TPUMEHY Havesa MPaBUIHOCTH.
[IpBa MmoryhHocT Koja Bonu ynotpebu npuKynbEHOT caapskaja Ha Cydy jecy of-
pende 3akoHHUKa 0 KPUBUYHOM TIOCTYTIKY Koje ypehyjy Ia ce mpu JoKa3uBamy He
MOT'y KOPHCTUTH HE3aKOHUTH JOKA3H KOJH Cy, HEIOCPEIHO HIIM OCPETHO, CaMH
1o ceOu WK TIpeMa HauuHYy TprubaBsbarba y CYIPOTHOCTH ca YCTaBOM, OBUM 3a-
KOHHMKOM, JPyTHM 3aKOHOM WJIH Ol TenpuxBaheHum npasuinma MelyHapoHOT
IpaBa v MOTBpheHnM Meh)yHapoTHUM yTOBOpHUMA, OCHM Y IMTOCTYTIKY KOjU C€ BOTH
300r mpubaBibamka TaKBUX J0Ka3a (cTas 1 uman 16). Y nmorneny nurama Koje ce
orJiesia y TOME Jia JIM ce MPUKYIIhaheM caJipikaja HapyliaBa IpUBaTHOCT HACHII-
HHKa, HaBerthemo oxpen0y 3aKoHa O 3alITUTH MOAaTaKa o TUYHOCTH.>? Y uinaHy 3
OBOT 3aKOHa MPOITHICAHO je 1a y o0paay mojaTaka o JHIHOCTH CIaja U CHUMAbE,
JIOK je y wiany 12 npenBuljeHo aa je oOpana noparaka 0e3 MpUCTaHKa, y HAIllEeM
CIIy4ajy y Moriiely CHUMama, JI03BOJbEHA JIa OU Ce OCTBAPHIIN WIIH 3allTHTHIH
JKUBOTHO BayKHH MHTEPECH TOT JIMLA MITH IPYTOr JIWIA, 8 TOCEOHO KHUBOT, 3PABIbE
Y QU3UYKH UHTETPUTET.

BaxHo je yka3aTu u Ha 3aKOH O jaBHOM HH(OPMHUCaby U MeIHjuMa’’ Koju
j€ TIpoITICcao JTUCTY pasjiora Koju orpaHnyYaBajy IpaBo Ha IPUBATHOCT Y CMUCITY
0BOT 3aKoHa. Mako Tu pa3io3u ciryske OcTBapuBatby Npasa I'pahana Ha HHPOPMH-
came, OHU C€ MOTY YIIOTPEOUTH Kao KPUTEPUJYM Y OJUTYUHBAIbY Jia JIH Ce OJipe-
henu ayano v BUAECO CHUMAK MOTY KOPHUCTUTH Y KPUBHYHOM TOCTYNKY. Hanme,
OBUM 3aKOHCKHM TEKCTOM IPOTIHCAHA CY JIBa OJICTYTIama OJl [TPaBa Ha MPUBATHOCT:
1) nparoBosbHO onctyname (4i. 80 u 81) u 2) oncryname 300r HHTEpeca jaABHOCTH
(wran 82). Y mormexy Apyror ciiydaja HEOIXOMHO je da Ha IMOCTaBJFEHO] CKAIH
3alITHTE HHTEpeca Oyze aTa MpeaHOCT MHTEPECy jaBHOCH HaJl MHTEPECOM Jia ce
cripeun ynorpeba Buaeo 3amuca.”* C TUM y Be3d MOXKE C€ U HAIOMEHYTH JIa ce
3a KPUBUYHO JI€JI0 HACUJbE Y MOPOAMIIM TOHH IO CIYKOEHO] My KHOCTH, LITO
MpecTaBJba MOTBPAY MOTYNHOCTH MpUMeHe HaBeIeHHW Opeadu 3aKoHa, jep je
JIp’KaBa Ha Taj HAYWH yKa3alia Ha TO J1a Ce U3BPIICHEM KPUBUYHOT JIeJIa HACHIba
y TIOPOIUIIN HE TTOBpehyje camo MpuBaTHU MHTEPEC TpaajaHa.

WHTepecanTHO je CHOMEHYTH CTaBOBE MOjeIMHUX TeopeTHYape, MomyT Ipo-
(decopa Kapaca, koju cmarpajy 1a ce y onpeheHnuM cirydajeBuMa i CHIMITH HaIpa-
BJbEHU KPUICHEM 3aKOHA MOT'Y YIIOTPEOUTH YKOJIMKO je TaKaB JOKa3 HEOMXOJaH
C IIIJTjeM 3aIITUTE HEKUX MPYTUX 3HAYajHUjIX HHTepeca. Tako, Ha mpuMep, XpBaT-
CKOM ITpaBy MOCTOjH 3aKOHCKO pelleha Koje J03B0JjaBa CENIEKTHBHO KOpHIIhemhe
oBakBHX goka3a. [Ipodecop Kapac nctrnde na rpahanuH, Koju ce Hama3u y CUTya-

22 3aKOH 0 3aITUTH mojaraka o juanocty, Ci. rmacauk PC, 6p. 97/2008, 104/2009 — ap.
3aKoH, 68/2012 — onnyka YC u 107/2012

23 3akoH 0 jaBHOM HMH(popMucamwy u Meaujuma, Cit. rinacauk PC, 6p. 83/2014, 58/2015 u
12/2016 — ayTeHTUYHO TyMaueHke

24 Iywian Jlasuh, MBana Pagocassbesuh, Jokasnu snauaj amatepckux ayguo u eugeo 3a-
iuca, l'omummwax Pakynrera besdennoctu, @axynret 6e36ennoctu, beorpan 2018, 379.
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nuju aa Oy/ie BUKTUMHU3UPAH YCieI U3BPIeHha HEKOT KPUBUYHOT Jelia, ToceOHO
TEXKET, He MOCTYyIa IPOTUBIIPABHO KaJla TajHO (IOTSHIIMjaTHOT) HaCKIIHUKA. [Ipyrum
pednMa, OBaKBO TOCTYIamke (IOTCHITH]jAJIHE) )KPTBE CE MOKE YIIOPESIUTH Ca TI0-
CTyTameM y HYKHOj onOpanu. YjenHo, mpogecop Kapac cmarpa na nmocryname
rpahannHa, KOju TAMHO CHUMa pa3roBOp y KOjeM caM YU4eCTBYyje, paau KacHHUje
ynotpede TaKBOT CHUMKA, He Tpeda mocMaTpaTH Kao KPUBUYHOIIPOLIECHY PajEby
JEITHOT MPOIIECHOT cy0jeKTa, Beh eBeHTyalTHO Kao paamy KPUBHIHOT JIeNa y Be3U
C MOBpPEJIOM MpUBATHOCTU. UMak, y TOK citydajy Ou Ouiia UCKIIjydeHa TPOTUB-
TIpaBHOCT 300r OMTHHjer mHTepeca. Ca nmpyre CTpaHe HEONMXOaHO je uctahu ma
OBaKBO pa3MulIbake mpodecopa Kapaca Tpeba neHuTH y KoHTeKCTY wiaHa 10
3akoHa 0 Ka3HEHOM IIOCTYIIKY Y KOjeM je mpeaBuleHo ma ce, nako ce CyJacKe ofl-
JIyKEe HE MOT'Y TEMEJIJUTH Ha HE3aKOHUTUM JIOKa3uMa, HE3aKOHUTUM JIOKa30M
Hehe cMarpatu moka3 mpubaBiIjeH MOBPEIOM IIpaBa U CI000Ia y MOCTYIIKY 3a
TelIKe 00JIMKEe Ka3HEHUX Jielia U3 HA/JICKHOCTH JKYITAHU]CKOT CyJa, KOJI KOJUX
HHTEpPEC Ka3HEHOT TIPOTOHA TIPETEXe Ha I IIOBPEIOM IpaBa.?

U3 craBoBa mpodecopa Kapaca npounsunasu oaroBop Ha Jpyro muTame.
Hamwme, anannzom Ounha kpuBnuHUX neia n3 wiada 143 K3 y xojeM je mpormucaso
KPUBHUYHO JIeJI0 HEOBNAIINEeHO MPHUCTYIIKMBakEe U CHUMame, yiana 144 K3y
KOjeM je MHKpUMHUHUCaHO HeoBmamrheHo ¢oTorpaducame, unana 145 K3 y kojem
j€ 3aKOHO/aBall MPEABUACO KPUBUYHO JIeI0 HeoBalrheHo 00jaBJbUBakE U MPU-
Ka3uBame Tyher crmca, mopTpeTa U CHUMKa, Kao u uiana 146 K3 y kojem je
HOPMUPAHO KPUBUYHO JIEJIO HEOBJIAMTNEHO TPUKYTIJbake INYHUX MOJIaTaKa, J10-
JIA3MMO IO 3aKJbyUKa Ja eBeHTyarHa ynoTpeda Anti-Family Violence Application
He OM IpecTaBJbalia U3BPIICHE HEKOT Of HABEICHUX KPUBUUYHHUX JIEIIa, jep Ou
HeJ0CTajalia MPOTUBIIPABHOCT.

[oceban npobaeM Moke OUTH KOPUCHUYKU HHTEPPE]C KOjH CBOJUM HA3HBOM
Y M3TJIEIOM HaKOH TOKpeTama He CMe J1a OTKPHUBA CBOjy MpaBy HaMmeHy. Ha oBaj
HAYMH, CMamyje Ce PU3MK OTKpUBamba MpaBe (PyHKIIUje allIuKaIKje Of CTPaHe
BPINNOIIA HACKJbA M €BEHTYAJHUX JOaTHUX MOCIEIUIA 0 )KPTBY Hacuiba. Cto-
ra KOpUCHUYKYU UHTEP(EjCc MOXKE M3TIICAATH TAKO JIa allJIUKallMja IPH TOKPETaAY
MpUKa3yje JTUCTY HAjHOBHjUX BECTH, T3B. HEWCdeed, IPH ueMy Cy IpeTpara u
MIperjie]] BECTH y NOTIYHOCTH (DY HKIIMOHATHU. J[pyT¥ mpensior y norieny usJe-
Jla KOpUCHUYKOT HHTepdejca je Ta aluimKaiyja HeMa Kjiaciudad mHTepdejc.

Kao npobnem ce Morke jaBuTH 1 00jazaH 1a HEKO HE 3JI0YIIOTPEeOH arlTHKalu-
Jy Tako Ja je akTHBHpA 3apaj MpHjaBJbUBaba HACHJba Y TIOPOIUITH, a ]a OHO HUje
M3BPILEHO. Y TOM cityyajy Ou ce mpuMemnBane oapende KpuBuuHor 3akoHHKa
Be3aHe 3a WwiaH 334 u KpUBUYHO JIEJI0 JIAXKHO TpHjaBJpbuBame. Ha Taj HaumH Ou
ce mpeaynpeaniia eBeHTyalHa 3J10ynoTpeda anauKkanuje o CTpaHe HecaBeCHUX

25> Munnua Kosauesuh, [lpusaitino cHUMbEHU Cagpoicaju Kao gokas y KpUSUUHOM HOCTLYKY,
[MpaBuu 3anucwu, [IpaBuu Gakynrer YHuep3utera YHuon y beorpany, beorpazx 2019 (6p. 1), 170.

539



Japxo T. AumoBcku, CaspemeHre iiexHonoluje Kao cpegeitigo cupeuasarba Hacumbd... (Ctp. 525-543)

rpahana. YjemHo, 3apa motTpedHe pa3yMJBHBOCTH Ja OU 3710yHOTpeOa arTuKaIm-
je pe3ynTupana KpUBUYHUM TOBCHEM 32 KPUBUYHO JIEJIO JIAKHO NIPUjaBJbUBAE,
TIPIUTMKOM HHCTAJIMparha aluTHKaIlije Ou ce Hara3mio obaBemTeme o Tome. Kopu-
CHUK aIUTHKaIlfje Ou Mopao Jia MpovyuTa, Te KJIUKHE oAroBapajyhe nospe kako ou
JTOKa3a0 J1a je pa3yMeo Koje Cy IMOCIIEANIIe eBEHTYaTHE 3JI0yIoTpede arTnKaIlmje.
Anti-Family Violence annukanuja 3a npujaBy Hacusba y nopoaunu ouhe
noctymHa TokoM 2022, ToAWHE y TIpOoAaBHATIAMA aIlJINKaINja HajIOMyJIapHuX
MoOunHuX miatdopmu Google Playstore (Android) u Apple App Store (i0S).

5. 3AKJBYHAK

JlokasuBame HACUJba Y MOPOJUIIU CTBapa ojapeheHe mpodiieMe Koju ce Ma-
HU(DECTY]Y Y HECBEIOUSHY KPTBE WU YIaHa MOPOJINIIE HITH HETIOCTOjaby MEIH-
[MHCKE JIOKYMEHTaIlM]je. YCIel OBUX MpolieMa ayTop je MPeJIoKHO CTBAPAHE
Anti-Family Violence Application. YrorpeOom arutnkanmje cTBOpuiIa Ou ce Mo-
ryhHoOCT 3a OJ1aroBpeMeHO MMO3UBAKE U PEaKIIUjy MOJIMIIK]E Koja Ou Ouia y CUTY-
allvjy 1a CIIpedn Jajby €CKalallnjy Hacuiba, jep HEeH J0a3aK He O 3aBUCHO Off
TOTa Jia JIM je )KpTBa MorJja jaa je no3ose. C TUM y Be3u Hapemhemo nmpumep y
KOjeM XPTBa HACHJbA Y TIOPOAMIIN YCIIEA TPIJbEHha ICUXUIKUX UITH HUIUIKOT
Hanaza Huje 6una y moryhHocTr na mozoBe nonunujy. IlocTojambeM nmoMeHyTe
arTuKaInje mao Ou pU3HK BbeHe Jajbe BUKTUMU3AIIN]e, jep A0Ia3aK MOIHIIH]e Ha
JUIe MecTa He OM 3aBUCHIIO O]l lbeHe MOTyhHOCTH Ja myTeM (UKCHOT WU MO-
omrHOT TenedoHa o0aBecTH OpraHe YHYTPAIIHBIX MOCI0Ba. YjeaHO, IOpe Tora
mto 6u Anti-Family Violence Application momoria y cripeyaBamy JaJber BpIiie-
Hha HACHJba Y TIOPOJIUIIY, OHA O oMoTrylhimiia NaKiie J0Ka3uBamke U3BPIICHA OBOT
KpUBUYHOT jiea. Haume, anioyioBameM cajipkaja MPUKYIIJbEHOT aKTHBUPAhEM
aniuKalyje Ha T3B. KJAy/l, JOKa3UBamhe KPUBHUHOT Jieia He OM 3aBHCHUIIO O
CIPEMHOCTH KPTBE HJIM YiaHa IOpouIie Jia cBeqoun. OBaKaB HAuMH paja ariu-
Kalyje, OJTHOCHO ayTOMAaTCKO aljoyIoBame caapikaja Ha KJiayJl, MPEeICTaBbha
MPETHOCT AIUIMKAIIHje M U3 pa3jiora mITo )KPTBa UM HACHITHUK KaCHHjE HE MOTY
Jla 00pUIITy CHUMaK KPUTHYHOT joralaja.

Hcto Tako, ayTop je y paay MCTakao eBeHTyaHe mpobieme Kopuihema
Anti-Family Violence Application ca HOpMaTHBHOT aclieKTa, ICTaKaBIIIA HAYNHE
MpeBasuiIaxemha mpoodiieMa y Toriiely eBeHTyallHe YIoTpede aruKalmje Ha CyLy
paau J0Ka3uBarma U3BPIIEHa KPUBUYHOT Jienia. YjeIHO, HArJIacko je Ja ce yTo-
TpeboM aruiMKalyje He uciymwanajy Ouhe HujeqHOT KpUBUYHOT Aejia mpeaBulje-
HUX KPUBUIHHUM 3aKOHOJIABCTBOM.

Ha xpajy Tpeba HarnacuTu Ja ca KopuihemeM CHUMKA HACTAJIOT MyTeM
MOMEHYTe aTuIhKaluje Tpedba OuTH HapOdIHUTO OIpe3aH, jep je Moryhe na je KoH-
KpPETHO HAacUJbe Y TIOPOAUIM OMJIO CUTYallMOHOT KapakTepa, Te Ce€ CAMUM THM y
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oynyhaoctn Hehe n3BpmaBaru. MHCHCTHpameM Ha KOPHUIThelby CHIMKA Y KOH-
KPETHOM CJy4ajy CTBOPHJIO O C€ BUIIIE MITeTe Y Mel)yJbyICKMM OJTHOCHMA JIaTe
TTOPOMHIIE, HETO JeTHOCTABHUM O0AlMBAkeM KPUBHYHE TIPHjaBe UITH OTyCTaH-
KOM OJ KPUBUYHOT Tolkema. Ca Ipyre cTpaHe, MOCToje CIydajeBU HACUIba Y
TTOPOAMITH KOje, HaKO Cy CHTYAIIMHOT KapakTepa, 300T 030MJPHOCTH TOCIIEIHIIA
Tpeba KPUBUYHO Ipoiiecyupatu. Harre Munbemne je 1a CHuUMak Tpeda KOpHCTHU-
TH K20 jOIII jefaH axyT y yoehuBamy )KpTBe HacHJba y TIOPOIHITH JIa CBEIOUH, jep
Ou ce Ha Taj HAYMH CMAFUJIC IITETHE TIOCIICANIIe KPUBUYHOT TOHCHA HACUITHHKA.
Taxohe, mpakca kopunthema Anti-Family Violence Application ox cTpane jaBHOT
Tykuo1a he mokasaTu y KOjUM clly4ajeBUMa j€ OMOPTYHO KOPUCTUTH CHUMAK
HAaCTao yrnoTpedboM OBOT Mporpama.
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OI'PAHNYEHA ITPABA CBOJMHE HA
HEITIOKPETHUM KVJITYPHUM JJOGPUMA

Casceiiak: Y pagy je usnodicena ciieyuuuna upagHa upupoga KyuuypHux
gobapa u, ca wol aciiexida, cileyupuuna u 6pojHa OlpaHudersa Upasa ceojuHe.
Kao iiocebna spciua ciusapu, xoje umajy locebna ceojciusa, YyHKyuje u HameHy
V gpywiisy, Kyauypra goopa cy ipegmeit o0ceOHOT ClieapHOUpasHol ypehera.
Takeo, @locebnO clusaproupasHo ypehere losogom KynuypHux goobapa,
iipegcitiasba pe3yailaniny Koelzuciienyuje iojegunayHol (,, upusaiunol”’) u jagHol
(gpywitieenol) uniuepeca 3a ouysarvem Kyaulyphe dbawiiuune Kao onwinel goopa
gpywiuea. Oipanuuerba Upasa ceojuHe HA HelOKPEHUM KYIYPHUM goopuma,
ipegciiasmajy cieyu@uuny KOHKpemu3ayujy coyujaine 6e3aHoctuu upasa
ceojune. Kao ocnosnu uzeop iipasa xyniuypnux goobapa y Pewyoruyu Cpouju,
3akon o xyatypHum goopuma, goneld Upe euwe 0g Yeiuspil eexda, o01aciu
CEOJUHCKUX UPABA HA KYAULYPHUM goOpUMa petyiuuie HeuowiyHo u HelpeyusHo,
uaK je uy KoIu3uju ca Kachuje goneiuum upouucuma, Yciasom u 3akonom o jasnoj
ceojunu. bpojue ogpegbe o iipasuma u 0obagesama 61ACHUKA HEUOKPEUHOT Kyil-
iWypHOT gobpa cy HellotiiyHe u HelipeyusHe a lapanyuje Upasa cojuHe HegoBosbHE.
Y pagy je tiokpenyuwio u iiuiuarwe ciléaproupagHol cilailyca u C80JUHCKUX
olpanuierba Ha HeUOKpeHUM KYIUYPHUM gooOpumMa Koja cy UcitiospemeHo
bolocyoscoeHu Xpamosu, Yuju cy 61aCHUYU U KOPUCHUYU YPKEe U 8epcKe opla-
Huzayuje. Mciuaxuyiua je iiotpeda ga ce C80JUHCKa OIpanuyersa 8laCHUKA 08UX
HeUOKpelHUX KyIiypHux gobapa, iipuiaioge cileyuguyrHum ioipebama ypxasa
U BEPCKUX OPIAHU3AYUJA, KAO U ga ce gogatHo Olpanuyu Motyhinociu 3axeaimarea
Y Upaso c6ojure og CuupaHe jagHux aaciiu.

Kayune peuu: neiiokpeiina KyniiypHa goopa, olpanuiersa upasa ceojune,
upaeo upaso upeye KyuosuHe, ekcupoupujayuja, res sacrae.
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1. O COIMJAJIHOJ ®YHKIIMJU ITPABA CBOJMHE

Ox ,,cBeTOr” M TOTOBO HEIOAMPIBHBOT TIPaBa, CBOJUHA je, IPOANPABEM STHY-
KHX BPEAHOCTH y IIPaBy, 4Mja je ujeja y 3aliTUTUTH cIaOUjuX U U3TI0KEHUJUX U
CaHKIMOHHCAY erou3Ma, 0e3003UPHOCTH M MATHIIHO3HOCTH Y BPIICHY MpaBa,’
nocTtaJia u3J0XKeHa cBe OpOjHHjUM M BehUM orpaHuuemhUMa, eBoIyupajyhu y
KOHIIETIT ,,CBOjJUHE Kao comujaiHe pyHKnuje”, kKako jy je nedunncao Jleon duru.
2Tlo Jlurujy, mpeaMeT mpaBa CBOjuHe Tpeba KOPUCTHTH HE CaMO Y MPUBATHOM,
Beh u y jaBHOM mHTepecy. pxaBa Tpeba 1a onpeau HaYMH Ha Koju he mpaBo
CBOjUHE OMTH OCTBApUBaHO y jaBHOM MHTepecy. OBakBe ueje, 1001IIe cy mpas-
HO pyxo y Behem Opojy mpaBHUX cHcTeMa, Kao Uy CyACKoj mpakcu. Morio 6u ce
pehu na y ToM morieny HapounTH 3Ha4aj MMa IpaBHU cucTeM Hemauke, y unjem
yCTaBy je comnujanna (pyHKIIHja CBOjIHHE H3pakeHa OIpea0oM J1a CBOjHHA 00aBe3yje
U Jla ’eHa yrnotpebda Tpeba 1a cayxu jaBHOj 100poouTtn.’ C 0063upom 1a nmpaBo
CBOjHHE Tpeba J1a CIIy KM OCTBAapey HHTEepeca BIaCHUKA aJTH | J1a UCTOBPEMEHO
CIIY’KHM OCTBapemy OIIITUX MHTEpeca, CBOjUHA C€ Y HEMAayKoj JUTEpaTypu H
CYJICKO]j TpaKCH ImocMaTpalia HCTOBPEMEHO KpOo3 MPU3MY JIBE TapaHTH]e; PBY —
WHAWBH]IYaIIHY, KOja TIOIpa3yMeBa 3allTHTY CBOJUHCKUX TTpaBa CBAKOT KOHKPET-
HOT TIOjeANHIIA U JPYTY — HHCTUTYIHOHAJIHY TapaHTH]y, Koja TIoApa3yMeBa Ipa-
BO JIpKaBe Jia y jaBHOM HHTEPECy OrpaHHYM MHCTUTYT cBojuHe.* CBOjUHA je
cBe0OyXBaTHO, aJI HHje MOTITYHO HEOTrpaHMUYEHO MpaBo. [locTojame orpannyema
CBOjHHE je TOcJennla NoJBpraBamka BJacCHUKA U MpaBa CBOjUHE MPaBHIMMa
MpaBHOT MopeTka. BnacHukoBa c1060/1a He cMe Jja Ue TOIHMKO JaJIeKo Jja yTIpo-
’kaBa OMTHE WHTEpece OCTaINX YJjaHoBa 3ajenHuIe. [IyHo mpaBo BiacHUKa ce
OrpaHNYaBa MPaBHUM U MOPAJTHIM HOpMaMa, Kako OM ce YCIIOCTaBHJIa PABHOTEXA
u3Mely mojelMHaYHKX U OIIITHX HHTEPECa,’ Ta pABHOTEXkA j€ YCIIOB ONCTaHKa U
XapMOHHje JIPYyIITBCHE 3ajenuurie.’

' O6pen Crankosuh, Bnagumup B. Bogunenuh, YBon y rpahancko npaso, beorpax 1995,
223.

2 Nymaun Hukonuh, Cno6oaa Muugoposuh, ,,CaBpeMena eBporcka mpaBHa TeopHja o
conurjaiaHoj GyHKIMjH IIpaBa CBOjUHE: HeMauKa JoKTpuHa”, 300pHUK pagosa [IpaBHor ¢akynrera
y Hoom Cany 1/2018, 67.

3 Eigentum verpflichtet. Sein Gebrauch soll zugleich dem Wohle der Allgemeinheit dienen.”
(wr. 14. ct. 2. YcraBa Hemauke penyOiuke, https.//www.gesetze-im-internet.de/gg/BJNR0O00010949.
html), 15. pebpyap 2021.

4 . Hukonuh, C. Munoposuh, 71.

5 Dusko Medic¢, ,,Ograniéenja prava svojine”, Godisnjak Fakulteta pravnih nauka, Banja Luka
10/2020, 22.

¢ Pagmuia Kosauesuh-Kymrpumosuh, ,,[[puBaTHA CBOjUHA U 3aIIITHTA OIIITET HHTEpeca”,
IMpuctyn npaBocyly, UHCTpyMEHTH 3a MMIUIEMEHTAL]Y €BPOIICKUX CTAHAAp/A Y IPaBHU CHCTEM
Peny6nuke Cp6uje, (yp. P. KoaueBuh-Kymrpumosuh), Humr 2006, 136.
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1.1. O coumjajiHOj NpupoaAN KYJTYPHHUX J00apa
Ka0 pPa3Jjiory CBOjHHCKHX OrpaHHYeha

Kana je ped o xynrypHuM 100prMa, OHA Cy HE3aMHCIUBa 0€3 COIUjaTHUX
GyHKIIM]ja, BUXOBA CYIITACTBEHOCT je colujaniHa. thbuxosa dyHkInja ce ocTBapyje
y 33/I0BOJbABakby Ty XOBHHX WHTEJICKTYaJIHIUX U EMOIIMOHAIHUX ITOTpeda YoBeKa
u npymtsa.’ KyarypHa nobpa I0nmprHOCE YIIO3HABAKY CONICTBCHOT HICHTHTETA
Y MJICHTUTETA IPYIITBA OHOCHO Hanuje. OHM HaM roBOpe KO CMO H OJIaKJIe J0jIa-
3umo.? To cy 106pa Koja MMajy je3arpo y caMoM KOJIEKTUBUTETY, Y HErOBOj HCTO-
PHjH ¥ TIpeJamby, y OHOME IIITO CE Ha3UBa JIyXOM jeTHOT Hapoyia (KOJEKTUBHUTETA),
JeIHE ernoxe, y HajIIupeM CMHUCITY YOBCUYAHCTBA. Y TOM IOTJIETY, MaTepHjaHa
KyJITypHa 100pa IpenCcTaBIbajy onpeaMeheHn, MaTeprjaiHi BU KOHTHHYUTETa
jenHe Hanyje (KOJEKTHBUTETA), @ Y HAJIIMPEM CMUCITY, JbyJCKE [UBHIIN3AIH]e.
CBOjUHCKH OONMK Ha KYJITYPHUM J00pHMa, YaK U ca cBOjoM mpeoBiahyjyhom
WH/IMBU/yaJTHOM CYIIITHHOM, HE OU CMEO Jia IPOTUBPEYH COLMjaTHUM (DYHKIIHjama
KYJITypHHUX 100apa, Koje IaK YMHEe caMy HBHXOBY CYIITHHY, C 003UpOM J11a je y
OWUTH KYATYpPHHX JI00apa, Kao CTBAPH ¥ TBOPEBHHA MaTEepHjalIHE U JyXOBHE KYJI-
Type, 1a cy on omnmter uHTepeca.’ Ckyn nobapa HaciaelheHHX U3 MPOIILIOCTH,
KOj€ JbYIM MPEIO3Hajy Kao oJpa3 M M3pa3 CBOjUX BPEIHOCTH, BEpOBarka U Tpa-
JWIHja, Koja Cy y CTaTHOM TPOLECY eBOIYyHpama, yKIbydyjyhu u cBe acnekre
HIXOBE OKOJIMHE KOjU TIpom3Iaze u3 MeljycoOHOT JieNioBama JbyIH U IPUpoe y
BPEMEHY, HE3aBUCHO OJ1 BIACHUINITBA, YHHE KYJITYypHY OAIITHHY jeHOT Haposa.!!
Otyza ¥ jaBHH HHTEPEC, MHTEpEeC JIPYIITBA Jia ce KyJITypHa JJoOpa 3alliTUTE U ca-
yyBajy (1) 3a Oyayhe reHepanuje, a y Be3u C TUM | Jla C€ YPEIH PEIKUM HHXOBOT
kopuinherma.?

Nako kyntypHa 100pa u KyiITypHa OallTHHA HUCY CHHOHUMH Beh Onrcku
M0jMOBH, MUIIIJbEHA CMO JIa YIIPAaBO MOJMOBHO ojpeheme KynTypHe OamTuHe
oJlpakaBpa jOIll BHJIJBUBH]E COLIMjAITHY TUMEH3H]y 00jekara Koju je unne. Haume,
KyJITYypHY OallITHHY YHMHE KyJITYpHA 100pa KOjy je caJallby JbYACKH PO Haclie-
JIMO O] IPEIXOIHUX TeHepaluja, IITo MPUPOIHO YKIbydyje o0aBe3y Ja ce Ta
nobpa y HajBehoj Moryhoj Mepu 3alITUTE U 04yBajy M Tako mnpezaajy oyayhum

7 Munuua Byukosuh, ,,Orpannuena mpasa cBOjuHe Ha KyJITypHHM 100pruma’, 3aliTuTa
JbYJCKUX M MalbUHCKUX IIPaBa y €BPOIICKOM IpaBHOM IpocTopy, Kwura mecra, (yp. II. Jumu-
tpujesuh), Hum 2016, 121.

8 Jenena Bunyc, [IpaBHa 3amruTa KyiaTypaux nobapa, beorpan 2007, 14.

° Nlparan Munynosuli, ,,Orpannuera mpasa CBOJUHE Ha KYJITYpHHM n00puma”, [acHuK
npymTBa koH3epBaropa Cpouje, beorpan, 1993/17, 18.

0B, q. 2. ct. 1. 3akoHa o kynTypHEM 106puMa — 3K /I, Ciryx6enn rimacuuk PC, 6p. 7/1994,
52/2011 — gp. 3axkonu, 99/2011 — ap. 3akoH, 6/2020 — ap. 3aKOH.

'B. 1. 3. HanpTa 3aKoHa 0 JIeJIATHOCTH 3aIITUTE HETIOKPETHUX KYJITYpHUX J06apa — Hanpt
3A3HK, https://www.kultura.gov.rs/extfile/sr/1862/nacrt-zakona-o-delatnosti-zastite-nepokretnih-
kulturnih-dobara-c.doc, 15. janyap 2021.

12B. g 1. 3K/I.
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rerepanujama.’? [lta BuIIe, ¥I€jOM 3aIITUTE KYITYpHE OAIITHHE U IPEHOIIEHA
Oynyhum renepanujama, npoxera je 1 KOHBEHIIMja O 3aILITUTH CBETCKE KYJITYp-
He ¥ IpUPOIHe OalITHHE, KOja je 1eo mpaBHoOT mopeTtka Cpbuje.'* Jlakie, y caMmoM
MojMy KyJATYpHE OallTHHE caJpikaHa je ujeja ouyBarmba OJHOCHO 3aIUTUTE KYJI-
TypHHX g00apa.

Kao moceGHa BpcTa cTBapu, Koje uMajy noceOHa CBOjCTBa, pyHKIH]jE U Ha-
MEHY Yy JIpYIITBY, KyJTypHa no0pa cy mpeaMeT MoceOHOT CTBAPHOIPABHOT
ypehema, Koje KOer3sucTupa ca ONIITUM CTBAPHONPABHUM PEKUMOM, KOjH je Yy
HaJey jeJHaK 3a CBe 00jekTe cTBapHUX mpasa.'> OOIUK CBOJHHE Ha KYJITYPHOM
I00py, KOju MO>Ke OMTH pa3IuiuT, y TOM MOrJiey Hije HeMPEMOCTHBa MpenpeKa
3a OCTBapUBa-E CONMjaTHE PYHKITHjE KYITYPHUX M00apa, HUTH YHHHEHUIIA T10-
CTOjama MpUBaTHE (MCKJbYYHBE) CBOjUHE HA KYITYPHHM JOOpUMa, MpeacTaBiba
CYNPOTHOCT FUXOBO] IPYIITBEHO] CYIITHHHU U CMETHY 32 OCTBAPUBAHE FBUXOBUX
colyjalHuX QyHKIMja, ONTUMAIHY 3aIUTUTY U KOpUlIheme 1 paBHONPAaBHY JOC-
TYIHOCT CBUM WIaHOBHUMa IpymiTBa.'® TakBo, MOCEOHO CTBApHOMPABHO ypeheme,
Y OBOM CIIy4ajy TIOBOAOM KYJITYypPHHUX A00apa, MpecTaBiba pe3yITaHTy KOer3uc-
TEHITHje TIojequHATHOT (,,[TIPUBATHOT ) M jaBHOT (APYyIITBEHOT) HHTEpeca. Ped je
0 CKYITy MOCEOHMX U OINIITHX HOPMH CTBAPHOT MpaBa, ca MPUBATHONPABHUM H
JjaBHOTIPaBHUM €JIEMEHTHMa, KOjH JAeJTyjy orpaHndaBajyhe Ha cyOjeKTHBHA CTBap-
Ha IIpaBa BIIACHUKA KYJATYPHHX J00apa, YUMe ce OCTBapyje CBpXa OIHOCHO jaBHH
WHTEpEeC MOBOJIOM THX OI'PaHHUCHha — 3aIITUTA M KOpUIITNekhe KyITypHHIX J00apa.
CrientipuYHOCTH MPOKUMama jaBHOT U MPUBATHOT, CIIEIMjaJIHOT U TEHEPAITHOT,
CeXe JI0 MUIIJBbEHHa JIa Ce 0Baj CKYII MPABHUX HOPMHU MOXe Ha3Batu [IpaBoM Kyii-
TypHHUX J00apa u Ja npeacTaBiba ,,HOBY IpaHy Haiier npaBHor cuctema”.!” Orpa-
HHUYCHa TIpaBa CBOjHHE HA KYJATYPHUM JOOpHMa Y jaBHO] CBOJUHU, T 'y CBUM
JPYTUM CBOJUHCKUM OOJIMIIMMA, y HUJbY IbUXOBE 3aIUTUTE U KopHuinhema Kao
nmobapa o1 omIITer nHTEpeca'®, paau ocTBapema IPyIITBEHE KyITypPHE ,,MUCHj€e”,
HE Mpe/cTaBJba HEranujy npasa CBOjHHE, HUTH U3MEIITamke KYJATYpHUX Jo0apa

13 Trpimir So8i¢, ., Pojam kulturne bastine — medunarodnopravni pogled”, Zbornik radova
Pravnog fakulteta u Splitu, 4/2014, 839.

14 B. un. 4. KoHBeHIIMje O 3aIITUTH CBETCKE KYJITYPHE U MPUPOJHE OamTrHe, 3aKOH 0
paruduxanuju KoHBeHIMje 0 3aITHTH CBETCKE KyITYpHE U npupoaHe OamruHe, CayxO0eHH TucT
C®DPJ, 6p. 56/74.

13 Nikola Gavella, ,, Gradansko pravo i posebna pravna uredenja za odredene vrste dobara”,
Zbornik pravnog fakulteta u Zagrebu, 62 (5-6), (2012), 450.

16 Cymporno, . Munynosuh, 18.

17 Bume o Tome, B. Bnaaumup bpryspat, ,, Cilomenuuro upaso — Hosa ipana upasHol
cuciema”, ApXuB 3a TpaBHE U JIPYIITBEeHE Hayke, beorpan, 3/1975, 445-453.

8B,y 10. cr. 1, wi. 62. u 3akona o jaBHoj cBojunu — 3JC, Citysx6enu rnacauk PC, 6p. 72/2011,
88/2013, 105/2014, 104/2016 — ap. 3axon, 108/2016, 113/2017, 95/2018, 153/2020.

3aKoH 0 jaBHO] CBOjUHH, HEIOTPEOHO U HEyOOHUUajeHO y YIIOPEAHOM IPaBy, 3a KyJITypHA
no0pa y jaBHOj CBOJHHH, KOPUCTH U3Pa3 ,,IpeaMeTH nocedHe BpeaHocT . O 0BOj M IPYTUM He-
JIOCIIEIHOCTHMA Y 3aKOHY O jaBHO] cBOjuHH B. Pajko Jenuh, ,,06jexTn jaBHE CBOjUHE Y IIpaBy
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y HCKJBYUHBY c(hepy jaBHor mpasa.'” HampoTus, orpaHnyera mpaBa CBOjUHE Ha
HETIOKPETHUM KYJITYPHUM JA00pUMa, IPECTaBIbajy Clien(PUIHY KOHKPETU3ALH]Y
colrjajgHe Be3aHocTH mpasa cBojuHe.”’ ComnmjaaHu KapakTep IMpaBa CBOjHHE Ha
KyJITYpHUM A00prMa, moceOHO je HariameH, ¢ 003upoM Ha cneuupuvHy Ipy-
MITBEHY YJIOTY KYyJITYPHHX J00apa; 0Tyna u OpojHa 3aKOHCKa OrpaHuYeHha OBJIa-
mhema kopuinhema i pacnonarama Ha OBUM j00prMa.”! Conunjanty GyHKIH]y
KyJITypHHUX mobapa Huje Moryhe moctnhm, 6€3 HapouYnTEe HHTEPBEHIIH]C jaBHE
BJIACTH, OTHOCHO YKOJIMKO C€ BIACHUIIMMA KYJITYPHHUX 100apa MpernycTH BpLICHEe
MpaBa CBOjHHE Y ITYHOM 00MMY, UMajyhu y BUITy HeHY IPIMapHO WHIHBHIYaJHC-
TUYKY IPUPOLY, ¥ IOPEA IeHHUX OMILITUX OrPaHUYCHa Y OKBUPY OIMILTET CTBApP-
HOITpaBHOT ypehema mpaBa cBojuHe. 3aITHTA U aIeKBAaTHO KOPUITNEHE KYATYP-
HUX Jo0apa a HApOYMTO HEMOKPETHHUX KYJITYPHUX Jo0apa, mope 3HauajHuX
(hMHAHCH]CKUX CPENICTaBa, KOja 3a BIIACHUKA MOTY IIPEICTaBJbaTH HEMTPEMOCTHUB
Y HETIPONOpIIHjaliaH TePET, 3aXTeBajy M CTPYUYHa 3Haba, TEXHUUYKY OIIPEMY, CBECT
0 BPEIHOCTH KYJITYPHHUX J00apa, Kao u ocehame 0rOBOPHOCTH 32 OIIITE HHTE-
pece.?? OTyna ce jaBHH HHTEpEC 3a aJIeKBATHOM 3alITUTOM M KOpHIThemeM Kyi-
TYpHHUX M00apa ocTBapyje HEKOM BPCTOM JIp)KaBHE MOHOTIOJM3AIIH]E ITOCIOBa
3alTHTE (KOH3EpBalKje, pecTaypaluje, peKOHCTPYKIIH]je, peBUTATIN3aIH]je, Ipe-
3eHTanwuje, PU3MIKO-TeXHUIKE 3aIITHTE U CJ1.) KYJITYPHUX J00apa, IIOBEpaBambeM
THX TIOCJIOBA CIICLMjaJIn30BAHUM jJaBHUM OpraHUMa M OpraHu3alujama.

2. ObMM U BPCTE OI'PAHMYEA ITPABA CBOJMHE
HA HEIIOKPETHUM KVJITYPHUM JJOGPIMA

2.1. O0uM orpaHuyerma nNpaBa cCBOjUHe Ha
HEMOKPEeTHUM KYJTYPHHM JI00puMa

HenokpeTHa kyntypHa 100pa Mory OWTH Y jaBHOj ¥ TPUBATHO] CBOJUHH ATl
cy, 6e3 003upa Ha CBOJUHCKH OOJIMK, OIBPTHYTA IOAATHUM CBOjJMHCKHM OT'paHH-
YemHMa y HHTepeCy 09yBamba KyJITYPHOT Oarocrama JApyIITBa, Kao cnenudud-
HUM colUjaJIHUM (QyHKIMjaMa KylITypHe OamTrHe. MehyTuMm, 001MM CBOjUHCKUX
OrpaHHYerha, Ma KOJIMKO OpojHa M 3HaYajHa OnIia, He MOKE HETHpaTH CAMO TIPaBo
cBojune. [Ipenackom Te ,,IIpBEeHE JIMHU]E”, OrpaHHYCHa IIPaBa CBOJUHE MIPE/ICTa-
BJbaJIa OM HETaIujy jeMCTBa ITpaBa CBOjUHE, KOje je jeTHO 0J] OCHOBHUX JBYACKUX

Penrybmuxe Cpbuje”, Hgeniuutueiicku ipeobpaicaj Cpouje tipunosu iipojexiuy 2015, (yp. P. Bacuh
u M. Ilomnojam), beorpan 2016, 173-183.

19 Cynporno, JI. Munysosuh, 18.

20 Gregor Virant, Odvzem in omejitev lastinske pravice v javno korist ter socijalna vezanost
lastnine, doktorska disertacija, Ljubljana, 1997, 218.

2 M. Byukosuh, 121.

22 J1. Munyuosuh, ibid. 19.
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mpasa. Ta orpannuema y 1mojeJHIM CITydajeBUMa MOTy OMTH HEyoOHndIajeHO 00MM-
Ha ¥ TeroOHa 3a BJIACHUKA, aJT HEe MOT'Y IPEKOPAYMTH IT'PaHUIlY Heraluje mpasa
cBojure.” Hanme, HU y OBOM CiIyd4ajy JApsKaBa HHje HEOTpaHWY€eHa y TOCe3amy 3a
MPOIUCHBAKHEM OI'PaHUYCHA ITPAaBa CBOjUHE HA KYJITYPHUM T0OpUMa reHepaTHo,
1a HY Ha HETTOKPETHUM KYJITYpHUM Ho6puma+?. [1IraBuiire, 3a eKCIPOIIPHjaIH]jy
KYJITYPHOT JJ0Opa KyMYJIATHBHO C& MOPajy UCITYHHUTH YCIIOBH 33 €KCIIPOIIPHjaIlH]y
npeasul)eHN TOCEOHNM MTPABHUM PEKUMOM HEMOKPETHUX KYATYPHUX m100apa u
OIIITHM IIPABHUM PEKUMOM ITPaBa Ha HEMOKPETHOCTUMA, YKIby4yjyhu u ycTaBHE
u MeljyHapoaHe mpaBHe HOpMe.S Y TOM moriieny, y npaBy je 3aCTyI/bEeHO CTaHO-
BUIIITE JIa C€ MOCEOHA OrPaHUUYCHa MOTY TPUMEHUTH jSJIMHO y CKJIaJly ca OIIITHM
jEMCTBOM TIpaBa cBojuHe.?’

Ucrtuna, y HegaBHOj 3akoHOAaBHOj npakcu LlpHe [ope, cBegouniu cMo
CyNIPOTHO] ,,JIOTHITH , TPpeMa K0joj CBOjCTBO HEMOKPETHOT KYJITYpHOT A00pa (,,KyJI-
TypHe 6amtuHe LpHe ['ope”) koje je puzmuku nocrojaso u npe 1. aenemopa 1918.

23 O jesHOM HHTEpECAHTHOM Ciy4ajy y npakcu CaBesHor ycrasror cyna Hemauke (BVerfGE,
1999, 100, 226 — 248.), kaga ycieq IpUMEHE Mepa 3alITHTE CHOMEHHKA KYJIType BIACHUKY HE
MpeocTaje HIKakBa MOT'yhHOCT CMUCIICHE yoTpeOe CBOJHHCKOT 00jeKTa, HUTH MOXKeE J1a ra oTyhu
6e3 noceOHe J103B0JIC, Ka/ia j¢ jaBHH OpPraH 3alliTHTE CIOMCHUKA KYJIType 00H0 J1a n3/1a BIACHUKY
II03BOJY 3a pyuiewe, Cya je OLeHHo J1a ce paliu ,,0 IPaBHOj MO3HUIIHjH Koja He 3aBpehyje na Oyzae
Ha3BaHa CBOJUHOM . Y TOM city4ajy, mpema oneHu Cyna, ,,010ujame H3/1aBamba 03BOJIE 32 PyIICHEe
npectaje Aa Oyze pa3yMHO”, Ila c€ jJaBHU MHTEPEC 32 OUyBamkE CIIOMEHUKA KYITYpPe, YKOIHKO je
ped ,,0 00jeKTUMa N3Pa3UTO HATJIAIICHOT KyJITYPHOHCTOPH]CKOT 3HaYaja, HHTEPEC 3ajeAHULIE 3a
BEHHM O4yBambeM Moxe ce noctuhu meropoM excriponpujanujom”. (Haseneno npema: 1. Hu-
xonuh, C. Mugoposuh, 73-75.).

24 TIpema YcraBy Peny6inuke CpOuje: ,,jeMud ce MUPHO Y)KUBAME CBOjUHE U APYTHX UMO-
BHHCKHX IIPaBa CTEUYCHHUX HA OCHOBY 3aKOHA”, HCTOBPEMEHO ,,IIPABO CBOjUHE MOKEe OUTH Oy3€TO
WJIM OIPAaHUYEHO CaMO y jaBHOM MHTEpecy yTBp)EHOM Ha OCHOBY 3aKOHa, y3 HaKHaJy Koja He
Moke OuTH Hrpka ox Tpkutine.” (Ui 58. Yerapa Peryonuke Cpowuje, Cit. rmacuuk PC, 6p. 98/20006).

25 Zakon o varstvu kulturne dedis¢ine — ZVKD, (Uradni list Republike Slovenije, 16/08,
123/08, 90/12, 111/13, 32/16), canpsxu qenuIHy OApendy o 3alITUTH [IpaBa CBOjHHE HA KYJITYPHUM
noOpuma, 00MMY B CBPCH OTpaHUYCHA, KOja je y CBEMY Y CKJIaTy ca aKTYSIHOM jyAUKAaTypOM
EBporickor cy/ia 3a JbyJIcKa IpaBa y Be3 ca IPaBOM Ha MUPHO y>KHUBambe UMOBHHE u3 4. 1. TIpo-
Tokona 1. y3 EBpoIcKy KOHBEHIIM]Y O JbyJCKHUM IpaBuMa: ,,IIpaBo cBOjUHE U Apyra CTBapHa IpaBa
Ha KyJITypHOM Haciel)y Ouhe orpanndena camo Ha HajMarby MOryhy Mepy HEOIXO/IHY 3a BPLICHE
3amrrute. J{pkaBa, HOKpajuHe, OMIITHHE U APYTH CyOjeKTH 3allITHTE MOPajy Ja n3abepy oHe Mepe
KOje, MOCTIKY HCTe eeKTe, M KOje Cy HajMambe orpaHnvaBajyhe 3a BIaCHUKE U HEITOCPETHE APKa-
orie Ha o0jekTUMa KynTypHor Hacieha.” (B. ui. 5. ct. 1. ZVKD).

26 OBe ce muciM npe ceera Ha oxapende wi. 1. Ilporokona 1. y3 EBpOICKY KOHBEHIIH]Y O
JBYAICKMM IIpaBUMa U jyaukaTypy EBponckor cyna 3a jeyncka npasa. Bume o ycimosuma 3a 3a-
JIUparme y IpaBo CBOjHHE ITpeMa IIpakcy EBporickor cyza 3a jpycka npasa, B. Dragoljub Popovie,
Protecting property in European Hyuman rights law, Utrecht, 2009, 52-64, bojan Ty6wuh, ,,Orpa-
HHUYCHA [IPaBa HA HEOMETAHO y)KUBaKkE MMOBHHE y NpakcH EBporckor cyza 3a Jpy/cka npasa’,
300pHuk panosa [IpaBHor daxynrera y HoBom Cany, 4/2017, 1673-1679.

27 Nikola Gavella, ,,0 posebnim pravnim uredenjima za pojedine vrste stvari kao sastavnim
djelovima stvarnopravnog uredenja”, Nikola Gavella i dr, Stvarno pravo — posebna pravna uredenja,
Zagreb 2011, 24.

550



360puuk pagosa [IpasHor daxynrera y HoBom Cany, 2/2021

TronuHe, ofpehyje CBOJHHCKH CTaTyC TUX HETIOKPETHOCTH Kao IPXKABHY CBOjUHY
Lpue T'ope, Ha ocHOBY camor 3akona !?!%8 TIpu Tome ce ,,KyITypHOM GarITHHOM
Lpue I'ope” y apkaBHOj CBOJUHH TIPOTJIAIIABA]Y ,,BJEPCKH 00jEKTH U 3eMJBHIIITE
KOje KOpPHUCTE Bjepcke opranusanmje Ha Teputopuju Lpue Tope”.?’ [lomenyTa
KBa3u-HAI[HOHAIM3AIH]a — OMy3UMame CBOjuHE 0e3 HaKHale, HEMYIITO YBHjEHA
Y PYXO ,,orpaHuYeHa” MpaBa CBOjHHE MPOTJallehEeM 3a ,,KyJITYpHY OalITHHY
Lpue ['ope”, ounriieTHO MOTHBUCAHA BAHIIPABHUM pa3jIo3uMa, MPOTUBPEIIIIA j&
Baxxehem mpaBHoM nopeTky Llpue ['ope 1 mel)ynaponnum cranaapauMa mpasa
Ha MHPHO yKHBame uMoBrHE U3 4. 1. [IpoTokona 1. y3 EBporicky KOHBEHITH]Y
o0 JeyackuM npasuma.’? OcraBipajyhu Apyre acrnekTe MOMEHYTE BaHIIPABHE JIO-
THKE TI0 CTPaHH, 32 OBY MPUIIUKY UCTHYEMO Jia ce y mpaBHOM nopeTky Llpue ['ope,
KynTypHa GamtuHa, mpema Zakonu o zasStiti kulturnih dobara®', mojmoBHO
onpehyje xao ,,ckyn nqobapa, HaciHjel)eHIX 13 MPONIOCTH, KOje JBYIH TIPETo3Hajy
Ka0 0Ipa3 M U3pa3 CBOjUX BPHjEAHOCTH, BjepOBama U Tpaauliuja, Koja cy y cTal-
HOM TIPOIIECY €BOTyHpama, YKIBYUYjyhH U CBE acTeKTe IHUXOBE OKOJIMHE KOjU
npousuiiaze u3 Mel)ycoOHOT JjesioBarma JbyIu U MPUPOJIC Y BPEMEHY, HEe3ABUCHO
og enachuwined” (nainacuo: ayimop).? Tpema ToMe, YNELEHUIIA /1 j€ HEKO T0OPO,
Makap u 3a notpebe ZZKD, ,,nporiaiieno” KyntypHom Oamtiuaom Lpre ['ope™,
HE 3Ha4M HY>XHO U UCTOBPEMEHO FhEH Mpefia3ak y ApKaBHYy cBojuHy. Ha cpehy
1o TuTynapa npasa — Cprcky npaBocliaBHY LPKBY, TOJIUTHYKE ITpoMeHe y L{pHoj
I'opu, omoryhue cy ma ce mpoTUBIIPAaBHOCTH MIOMEHYTOT 3aKOHA OTKJIOHE, JI0-
HOIICHEM U3MEHa U JOIyHa OBOT 3aKOHA, KOjHMa Cy YKUHYTe (He camo) oapenode
1. 62. u 63. ZZKD.3* Ha »aiocT, He II0CTOje TapaHTHje Ia ce 3710ymoTpebda 3a-
KOHCKE BJIACTH Y OBOM HJIU CIMYHOM OOJIMKY, HE MOXE TIOHOBUTH WJIH TOTOIUTH
yBEK KaJla ce MOCErHe 3a ,,3aKOHCKHUM HerpaBom™.3

28 B. uit. 62. c1. 1. Zakona o slobodi vjeroispovesti ili uvjerenja i pravnom polozaju vjerskih
zajednica, Sluzbeni list Crne Gore, 6p. 74/19.

2 Ibid.

30 Buue o Tome B. ['opan Bophesuh, [poTuBnpaBHOCTH 3aKOHA O CII000/IH BjepOUCIIOBH]ECTH
WJIM yBjepema U MPAaBHOM IOJIOXKA]y Bjepckux 3ajeqnuua, Hum 2020, u Ciobonan Opnosuh,
bpanncnas Puctusojesuh, ,,HeycraBuoct 3akona o cioboau Bepoucnosectu y Lproj [opu”,
360pHuK pajsosa ,,[IpaBHa TpaauIja U MHTErpaTUBHU npouecu”’, ToM /7, (yp. JI. Yennh), Kococka
Murtposuua 2020, 61-82.

31 Zakon o zastiti kulturnih dobara — ZZKD, Sluzbeni list Crne Gore, 6p. 49/2010.

32 B. ui. 11. tau. 9. ZZKD.

3 Ito je oreT yaumbeHO MUMO ofpenada i, 26. ZZKD.

34 Zakon o izmjenama i dopunama Zakona o slobodi vjeroispovesti ili uvjerenja i pravnom
polozaju vjerskih zajednica, Sluzbeni list Crne Gore, 6p. 74/19, 8/2021.

35 Tako, y wi. 5.4. ,Nacrta Zakona o kulturno naslede” de facto Bnactu na KocoBy u Meto-
Xuju, npeasuleHo je na: ,,AMOBHHA apXeoJIomKor Hacieha, koja ce Halmasu yHyTap mpocTopa
Kocosa, mpunana npxxasu KocoBa”. Ako ce mMa y BUIy /a c€ MpemMa OBOM OIICKYPHOM TEKCTY,
,-aPXEOOMKUM HacieheMm” cmaTpajy: ,,CIIOMEHUIIH, HAaceJba, CTPYKType u3rpalhene 40BeKOBOM
PYKOM O]l HCTOPHjCKE, YMETHHUKE, KyJITYPHE, apXEOJIOLIKEe U APXUTEKTOHCKE BPEJAHOCTH, Kao U
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HHTEeH3UTET, OMHOCHO 00MM OTrpaHUYCHhHa CBOJHHCKUX OBIamrhema Ha HETIo-
KPETHUM KYJITYypPHUM JOOpUMa, C IpyTe CTpaHe, y JUPEKTO] je BE3H ca CTEIEHOM
3aIITUTHOT pEKUMa, KOjH Ce Mak oapelyje Ha OCHOBY 3Hauaja KyJITypHOr 106pa.3
[Ipema TOM KpUTEpHjyMy, KyITypHa 100pa ce y mo3uTuBHOM npaBy CpoOwuje,
pa3BpCTaBajy y TpH KaTeropuje: KyITypHa modpa, KyaTypHa q1o0pa o BETHKOT
3HaYaja v KyJATypHa 100pa o u3y3eTHor 3Hadaja. ' [loceOHy KaTeropujy KyaTyp-
HOT 100pa mpeacTaBiba KYJATYPHO T0OPO KOje je 300T CBOjUX N3Y3ETHUX YHHUBEP-
3aJIHMX BPEIHOCTH, yTBpheHUX npema kpurepujymuma KoHBeHIIHje 0 3aIITHTH
CBETCKE KYJITYpHE U mpuponHe OamrtuHe (mo3Hatrja kao Y HECKO Konen-
nuja)’®, yspmrreHo Ha Jlucty ceercke Gamrrune. * ctuna, y 3K/, oBa kaTeropuja
ce He TIOMUhE, aJTH je TpaBHH nopenak CpOuje mo3Haje Ha OCHOBY HETIOCpEIHE
npuMeHe parudukoBaHor mehyHnapoaror copasyma.*? JJIoruuHo, pexxuM 3aiiTh-
T€ je caapKajHUju U 00yXBaTHHjH, YKOIUKO je 3HaUa] KyITypHOT modpa Behu,
OTyJia Cy, Y KOpeJaluji ¢ TUM, ¥ OrpaHHYCHa MIpaBa CBOJUHE HA HEMOKPETHUM
KyJITypHHUM mobpuma Beha, yKoImKo je 3Hadaj THX KyITypHHUX mobapa Behn.

Y cBakOM OpraHM30BaHOM APYIITBY CHUCTEM 3alITUTE KYJITYPHHUX J00apa
j€ MHCTUTYITMOHATN30BaH, OH ITpenBul)a criennjaan3oBaHe OpraHe U OpraHu3aliije
KOjuMa je y HaJlJIeKHOCT IPEeHeTa AeNaTHOCT 3alITUTE KyATYpHHUX nobapa. To cy

00jexTr OBaKBe MPHUPOJE KOje Cy pymieBuHe, crapoct Bume o 100 roquHa” (4. 5.2.), jacHo je
IITa Cy Y HOMJIey IPpaBa CBOjHHE Ha TOTOBO CBOM HEIIOKPETHOM CPIICKOM KYJITYPHOM OaIlITHHOM,
npeasuene de facto snactu Ha KocoBy u 'y Mertoxuju.

Hako je MOMEHYTH ,,HaLPT 3aKOHa”, ycie I MpoTuBJbea npencrasHuka CIIL n mehynapon-
Hux daxropa Ha KocoBy u Mertoxuju, ,,[I0ByueH U3 poLeaype”, OH ce jolll yBEeK Hajla3u Ha 3Ba-
HUYHOM cajTy ,Bhnaae Kocowa™: https://kryeministri-ks.net/wp-content/uploads/docs/
PROJEKTLIGJI PER TRASHEGIMINE KULTURORE. PDF, 11. mapra 2021.

36 Tjasa Ivanc, ,,Aktualna pitanja zastite kulturne bastine s naglaskom na ogranicenje prava
svojine”, Aktualnosti gradanskog i trgovackog zakonodavstva i pravne prakse, (ur. Silvija Petri¢),
Mostar 2010, Vol. 8, 407.

37B. . 2. cr. 3. 3KI.

38 3akon o paruduranuju KOHBEHIIMjE 0 3alITHTH CBETCKE KYJITYPHE U IPUPOJIHE OalITHHE,
Cnyx6enu muct COPJ-Mehynapoaau yrosopu, op. 56/74.

'V okBupy YHECKO-a je 1992. roaune ¢popmupan LleHTap 3a cBeTCKY GaliTHHY, KOjU CE
Hajnasu y [lapu3sy, u Koju nmpeacTaBsba IJaBHU KoopauHauuonu neHrtap IIporpama. IIporpam
CBeTCKe OalITHHE BOY €BUICHIIU]Y O J0OpHMa cBeTCKe OamTHHe y BUay JIucTe cBeTCke OalTHHe,
Ha KOjy ce ymucyjy noopa y kareropujama Kynrypue 6amrune u [Ipupoase 6amrune. /1o cana je
Ha Jlucty cBercke OamTuHe ynucano 1092 nodpa Ha TepuTOpHju yKyIHO 167 qpkaBa cBeTa, 011
yera je 845 nobGapa CBeTcke KyJITypHe OamTHHe, a cBera 209 no6apa CBeTcke MpUpPOIHE OAIITHHE
n 38 MemoBUTHX n00apa, KojuMa je oOyxBaheHa u mpupoIHA U KyJITypHa CBETCKa OamITHHA.
https.://whc.unesco.org/en/list/ , 17. mapt 2021.

Op xaTeroprucaHux HEMOKPETHUX KyITypHHX fnobapa Cpbuje, y JIncTy cBeTcke KynTypHe
u npupoxane damrune Y HECK-a npBu je ynucan cnomeHnuku komruieke Crapu Pac ca Conoha-
HuMa 1979. ronune, 3atum manactup Cryzaenuna 1986, ciene manactup Jeuanu 2004, manacTu-
pu ['pauanmuna u [lehka [larpujapmmja u npksa boroponuna Jbesumka y [puspeny 2006, kao u
apxeoJomko Hanasure ['am3urpazn / Pomynujana 2007.

40B. yi. 194. c1. 3. Yerasa Peny6nuke Cpowuje.
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YCTaHOBE 3alITHTE KYJITYPHHX J1o0apa, Kao CrielupUIHU OpraH# ,,cTaparesbCT-
Ba KynTypHe Oamrune’™! jeqHor ApymITBa, KOjH MMajy 3HA4ajHOT yTHIIaja Ha
KpeHpame OrpaHHuCHa PaBa CBOjUHE Ha KYJITYPHUM JIOOpHMAa, THME IITO OIIITa
U noceOHa 3aKOHCKa OrpaHHYeha KOHKpeTu3yjy. [Ipema cprickoM mo3uTuBHOM
MIpaBy, CTaTyC HEITOKPETHOT KyJITYypHOT moopa onpelyje Bnaga Perryonuke Cpouje
a KyaTypHa 100pa o1 u3y3eTHOT 3Hauaja onpehyje Haponna ckymmrtuna.*> Mepe
3aITUTE KOje ce yTBphyjy akToM 0 yTBphuBamy KyATypHUX nobapa 00yxBarajy:
1) Gimske ycrioBe 4yBama, OApKaBama U Kopuihema KyJITypHOT 100pa; 2) TeXHHY-
KO-3aIlITUTHE Mepe paan obe30ehnBama KyaTypHOT 1o0pa ox omtehema, YHAIITEeHha
u xpabe; 3) HaunH 00e30ehuBama Kopurhema 1 JOCTYITHOCTH KYJITYPHOT 100pa
jaBHOCTH; 4) orpaHnYeHa U 3a0paHe y TOTJIey pacioiarama KyJaTy PHIM JOOpoM
U BEroBe yrnorpede, y CKJiaay ca 3aKOHOM; 5) OrpaHuyerba, OTHOCHO 3a0paHe 13-
Bohema onpeleHnx rpal)eBHHCKIX pagoBa, TPOMEHe 00JIMKa TepeHa U KopuiThema
3eMJBHIITA y OKBHPY 3alITHNEHEe OKOJIIMHE KYJITYPHOT 100pa, Kao U MpOMEHe Ha-
MeHa TIOjeIMHNX KYJITYPHUX A00apa, U 6) yKiIamame Tpal)eBUHCKOT WIH APyTorT
objekTa umje MoCTojarbe YrpoKaBa 3allTUTY WK Koprithembe KyaTypHor 1oopa.

OrpaHndema mpaBa CBOjUHE Ha HEMIOKPETHUM KYJITYPHUM JOOpHMa MOKYIIa-
hemo na cucremaruzyjemMo y CKiIaay ca onmrenpuxsaheHuM ojMoM MpaBa CBOjH-
He, TIpeMa KOMe ce OHO Ac(UHUIIE Kao HajIIupe, Y TpaHUIIaMa 3aKOHA U jaBHOT
nopeTka, IpaBo ApXkama, Kopulmhema U pacroyiarama CTBapjy, Koje ce Moxe
HUCTUIATH TIpeMa cBuM Tpehum muruma.** Unyhu Tom morukom, Hajupe hemo
W3JIOKUTH OIpaHUYCHa [TPaBa CBOjJHHE HA HEMOKPETHUM KYJITYPHUM J00puMa y
TIOTJIeTy CTHIIAha, TIOTOM Y TIOTJISNY ApKarma 1 kKopunihema (yrnorpede) u Haj3a
y TOTJIEly pacroiarama HEMOKPETHUM KYJITYyPHUM 100prUMa.

2.2. Uckibydeme MojeIMHUX HAYHNHA CTHIakha IPaBa CBOjHHE
HA HeMOKPETHUM KYJTYPHUM J00pHMa U NMPeTHOCTABKA
NMpaBa CBOjHHEe Y KOPUCT JIpKaBe

OrpaHuuema rnpaBa CBOjHHE Ha HETIOKPETHUM KYJITYPHUM J00pUMa, IOUUHY
Beh y o0acTu 103BOJLEHUX OPUTHHAPHUX 00JIMKA BEHOT CTUIamka. Tako, mpema
3K/, 106po Koje yKuBa MPETXOHY 3aITUTY, & HAJIA3U CE Y 36MJbH HIIA BOJIH,
WM je u3BaljeHo u3 3eMJbe WU BOJIE, Y ApKaBHOj je cBojunu.* Takolhe, Ha Hero-
KPETHUM KYJITYPHUM JOOpUMa y APKaBHO] CBOjUHH, TIPABO CBOJUHE HE MOXKE CE
crehu omprkajem.*® OBo orpaHMyerse Bajba TYMAuUTH ¥ CKJIaIy ca OaroBapajyhum

41 1. Munyuoswuh, 17.

42 B. um. 49. u 56. 3K /1.

4 B. un. 54. 3K/1.

44 O6pen Crankosuh, Muoapar Opauh, CrBapHo npaso, Beorpan 1990, 103.
4 B. . 12. 3K/,

46 B. g, 14. Tau. 2. 3K 1.
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onpenbama 3JC, Tako /1a ce OAHOCH Ha HEMOKPETHA KYJITypHA A00pa y jaBHO]
cBojunu Peny6nuke Cp6Ouje, ayTOHOMHE MOKpajuHe U JIOKaJTHEe camoytpase.t’
Takohe, Ha HETIOKPETHUM KYJIATYPHHM ITOOpHMa Y jaBHO] CBOJUHH CE HE MOXKE
crehu XUMoTeKa HUTH KaKBO JPYT0 CTBApHO mpaBo obe3dehema.*® Mako 3K/ To
HUje U3PUIUTO oJipel)eHO, CUCTEMCKHM U JIOTHYKHM TyMademheM OBOT MPOITUCa,
Ka0 1 MPUMEHOM OMNIITHX [IPaBHUJIa CTBAPHOT MpaBa, MOTJIK OM JOhH TO 3aKJbyU-
Ka J1a ce Ha HETOKPETHOM KYJITYPHOM J00pY Koje je res nullius (HamymTeHo, o1
HEMO3HATOT BJIACHUKA H CJI.), He MOXKke cTehu paBo cBOojuHE oKymnanujomM. Ha to
yryhyje onpen6a 3K /1, koja mpensuha o6aBe3y Hatazavya MOKPETHOT KYITYPHOT
no0pa Aa 0 TOj YNKEHHUIM OJMaXx a HajKacHUje y poky of 24 yaca, o6aBecTH
HAJIJISKHY YCTAHOBY 3aIlITUTE KYJITYPHUX J00apa Ka0 1 MUHUCTAPCTBO HAJIEHK-
HO 32 YHYTpallbhe MOCI0Be. Y TOM CIyuajy, ,,yKOJTHKO Y OTKPUBAY CTBAPH HHUCY
kopuirheHa cpeacTsa u3 OynieTa” (He HABOAM C€ M3 KOT OyTieTa, Maja Ou mperms3-
HUje OMJI0 HaBeCTH Jla HUCY KopHIheHa CPeACTBa U3 jaBHUX IPUX0/a), Haja3auy
IpHUIIaa Harpajia, Kojy yTBphyje ycraHoBa K0joj ce MpeaMeT Ipejiaje Ha ayBame™,
na ce U3 TOra, y yCJIOBUMa HETMOTIYHOCTH OBE IIPaBHE HOPME, MOXKE 3aKJbY YU TH
Ila Hal)eHo TOKPeTHO KyATYpHO T00po MmocTaje jaBHa cBojuHa Perryonuke Cpowje,
ayTOHOMHE TIOKpajuHe uiu Jokanue camoympase. Haupt 3I3HK /I caapxu ogpen-
Oy 1a HeMOKpeTHa KyJITypHA J00pa HE MOTY OWTH HHYHje CTBApH, OMHOCHO Ja
,»MOPajy UMaTH BJIACHHKA UM KOPUCHUKA (LITO je MPaBHO-AOTMATCKH HETaYHO,
jep mpaBo CBOjUHE U OBJaITheme Kopuihema HUCY CHHOHUMH, T€ je u3pa3 ,,KOpH-
CHHKA” TpeOaso U30CTaBUTH), Y3 U3PHUUTY OApenody Ja: ,,aKo HEMOKPETHO KyJI-
TYpPHO I0OpO HEMa BIIACHHUKA WIJTH CE€ OH HE MOXKE YTBPIUTH HJIU j€ HETMO3HAT HITH
HEMOKPETHO KYJITYPHO A00Opo ocTaHe Oe3 BIacHUKa, BIACHUK MocTaje PermyOnu-
ka Cpouja™". Cnuune ofpenbe caapikaHe Cy y MPaBHUM ITOpPEIMMa JAp)KaBa Ha-
npeMa KoMe KyJITypHO T0Opo Koje HeMa BJIaCHUKA HITH CE OH He MOXKE YTBPIUTH
WM je HEeMO3HAT, BIACHUKOM ce cMmaTpa Pemybnuka XpBarcka, ¢ THM Ja ce
apXeoJIONIKa HAJa3UIIITa HCIIO/ 36MJbE, KA0 BPCTA HEMOKPETHUX KYJITYPHHUX JIO-
Oapa, 0e3yCcI0BHO, HA OCHOBY CaMOT 3aKOHa, CMaTpajy ,,JaBHUM JOOPOM y OIIITO]
ynotpebn y HeoTyhuBoM BiracHUINTBY Permyosmke XpBaTcke”.>? Zakon o varstvu
kulturne dedis¢ine, cagpku cIMYHY 3aKOHCKY MPETIOCTABKY O MPaBy CBOjUHE
npxase (Perryonmke CrioBeHuje) Ha KYATYPHUM T0OpHMa Koja HEMajy BIIACHHUKA,

Y7 B.un. 10. ct. 1, 4. u 5. y Besu ui. 16. u 17. 3JC.

#B.un. 17. cr. 1. 3JC.

49 B. um. 28. 3K/1.

S0B. Y. 67. Hanpra 3[I3HK/I.

Sl Zakon o zastiti i o¢uvanju kulturnih dobara — ZZOKD, Narodne novine, br. 69/1999,
151/2003, 157/2003, 100/2004, 87/2009, 88/2010, 61/2011, 25/2012, 136/2012, 157/2013, 152/2014,
98/2015, 102/2015, 44/2017, 90/2018, 32/2020 i 62/2020.

2 B. yi. 18. ct. 2. ZZOKD.

3 B.ui. 19acr. 1. ZZOKD.
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KaJa ’/UXOB BJIACHUK HHjE IMIO3HAT FUIH T'a HHUje MOTyhe OpeInTH UIu Kaja OCTa-
He 0e3 BJIaCHHMKA,>* Ka0 ¥ 3a apXeoJIoIlKa Hala3unTa.> 3aKoH 3a 3alITHTa Ha
KYJITYPHOTO HACIeACTBO®, caipiku oapendy o MPETIOCTaBIU IpaBa CBOjUHE Y
KOPHCT JIpXKaBe, 32 HEMOKPEeTHA KYJITyPHA JI00pa Yhju ce BIACHUK, HA OCHOBY
u3jaBe y hopMu IOTPEOHO]j 32 yITUC Oprcama y jaBHOM PETHCTPY HEMOKPETHOCTH,
OJIpeKao MpaBa CBOjUHE, KA0 U 32 HEMOKPETHA KYJITypHA JI00pa Yrju BIACHHUK je
Hermo3Har y poky ox 10 roquna.’’ MaTepecantHo je ma y L{puoj T'opu He mocToju
MPETIIOCTABKA JIP)KaBHE CBOjUHE Y IMOTJICNY HEMOKPETHUX KYJITYPHUX fHo0apa
YHjHU C€ BJIACHUK HE 3HA, KOjH C€ HE MOXKE YTBPIAWUTH WJIH KOja Cy HaIyIITEHA.
Zakon o zastiti kulturnih dobara cagpxwu npeTmnocTaBky Ap)KaBHE CBOjUHE CaMO
y TIOTJIey TIOKPETHUX KYJATYPHHUX AoOapa y 3eMJbH WU BOIH, 6€3 003upa aa a1
cy usBaljena.”® V Besu Tux q06apa, Koja uMajy CBOjCTBO ,,apXEOJIOLIKOT MATEPH]ja-
na”, mpornrcana je 3abpaHa CTHIama rpasa (IIpUBaTHE) CBOjHHE.>’
OrpaHuuYemeM 3aCHUBaa MMPaBa CBOJUHE HA MIOMEHYTHM KaTeropujama
HETIOKPETHUX KYJITYPHUX J100apa, OTHOCHO HOPMHUPAEM 3aKOHCKE TIPETIIOCTABKE
MpaBa CBOjUHE Y KOPUCT JP)KaBE MM KAKBOT JIPYTOT jaBHOIPABHOT CyOjeKTa
(TepuTOpHjaIHEe Ay TOHOMH]E MJIH JIOKAJTHEe CaMOYTIIpaBe), 00e30ehyje ce ayToma-
TH3aM y TIOTJIely 3alITUTE HEMOKPETHUX KYJITYPHUX J00apa U UCTOBPEMEHO
JIEMOTHBHIITY TIOJ€IUHITH O TIPETy3UMarba paarby (HEOBIAMTNEHOT HCTPaKUBaba,
MCKOIIaBambha, HEMPUMEPEHOT M eKCTeH3UBHOT Kopuihema U CI1.), Koje Ou 3a 1o-
CJIeIMIY HEMUHOBHO UMaJie orTehenhe WM YHUIITeHhE KYJITYPHUX Jo0apa.

2.3. Orpannueme oBJjaihema apxama u ynorpeoe
HEMOKPEeTHUX KYJTYPHHUX J00apa

Kao mto cMo HaBenn, cAMUM yTBphHUBamkEM CBOjCTBA KYJITYPHOT mo0pa Ha
HEKOj HEMOKPETHOj CTBapH, OHAa HE Meha CBOjUHCKONpaBHHU cTaryc. Octajyhu u
JlaJhe Y CBOJMHU UCTOT BJIACHHUKA TIpe YTBphema craTyca KylaTypHOT 100pa, me-
roBa CBOjUHCKa oBJlallhema OrpaHuyYaBajy ce Mepama 3allTHTE HEOKPETHOT
KyJITypHOT A00pa.

Osgnamrheme apkama HEMOKPETHOT KYJITYPHOT 100pa OrpaHU4eHo je o0aBe-
30M BIIACHHKA J1a IOITyCTH YCTAaHOBH 3aLITHTE, OHOCHO OBJIAMIheHNM (DU3HIKIM
JULKMa 331y KEHHM 32 TIOCJIOBE 3aLITUTE, ITPperies 100apa 1 y3uMame MOTpeOHIX
riolaTaka 3a u3pajy JoKymeHrtanuje o iuma.*® [lopen Tora, BlIaCHUK HEIIOKPETHOT

3 B. . 7. ZVKD.

3 B. ui. 6. ZVKD.

36 3akoH 3a 3amITHTATA HA KyATypHOTO Hacienctso — 33KH, Cryxb6en Becuuk Ha PM, 6p.
20/04, 71/04 u 115/07.

57 B. qi. 10. 33KH.

8 B. . 37. ZZKD.

% B. ui. 38. ZZKD.

%0 B. gj. 36. Tau. 3. 3K /1.
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KYJITYpHOT JI00pa, Jy»aH je Jia TO3BOJIH Hay9YHa U CTPYYHA UCTPaKUBAbA, TEX-
HUYKa U Jpyra CHUMama, Kao U U3BONehe Mepa TEXHUUKE 3aLITUTE Ha KYJITYPHOM
m06py.®' Takohe, BIaCHUK je Iy’KaH Aa OMOTYhH JOCTYITHOCT KyATYpHOT q00pa
jaBHOCTH.%? cnymaBame OBHX 0baBe3a Huje Moryhe 6e3 orpaHiyerha CBOjJHHCKOT
oBjamnrhema Ipkama, ITO 3HAYH J1a Cy OOMM U caap)KuHa oBiamrhema qpikama
HETOKPETHUX KYJATYpPHHUX 100apa OrpaHHUYCHH.

BracHUK HEMOKPETHOT KYJITYpHOT no0pa He MOXKe YyIoTpeOshaBaTh He-
MOKPETHO KYJATYPHO 100po 1o CBOM Haxolemwy, (pazyme ce y rpaHHIIaMa 3aKoHa
1 jaBHOT MTOPETKA), KaKo OW WHAYe MMao MPaBO CBAKHU (IPYTH) BIACHUK OWIIO KOje
(opyre) crBapu. beroBo mpaBo kopuihema OpraHcky je moBe3aHo 00aBe30M Uy-
Bama U OJIpXKaBama, OJJHOCHO CIIPOBO)eha yTBphEHUX Mepa 3alTUTE, C MAKHOM
nobpor nomahunHa, Kao 1 ca 00aBe30M Jla CHOCH, A0 oApeleHe Mepe, TPOIIKOBE
Be3aHe 3a OCTBApEmE 0BUX 00aBe3a.%® V ciryuajy rpy0or 3anemaprBarmba oBe 00a-
Be3e, OAHOCHO, KaJa BJACHUK HEMIOKPETHOT KYJITYPHOT J0Opa He U3BpLIaBa Mepe
3alITUTE, HIU UX HE U3BPIIaBa ¢ MaxHOoM J00por nomalinHa, OTHOCHO KaJi TpH-
BPEMEHO WJIM TPajHO HAYCTH KYJATYPHO A0OPO TaKO Jla HOCTOjH OMACHOCT /12 OHO
Oyne orrreheHo WM yHHUIITEHO, MUHUCTAPCTBO HAJIJISKHO 32 TIOCJIOBE KYJITYpe
MOKE€ OPEAUTH Ja ce KyATYPHO A00PO Mpeaa GU3MIKOM UITH IPABHOM JIMLY Kao
cTaTtapeJby 3a ClipoBol)ebe Mepa 3alTHTE KYJITYPHOT 100pa, Y3 HBeroBy cariac-
HocT.* BracHukoBo oBnaiiherme kopuinherma je OrpaHHueHO CaMOM TIPUPOIOM
CTBapH, T je OHO M3PaKEHO y 3aKOHCKO] OApea0dH 1a je BIACHUK ,,IyXKaH Ja
ynotpebibaBa 100pa y CKIaay ¢ lHXOBOM IIPUPOIOM U HameHOM. % To 3Hauu 1a
BJIACHUK HETIOKPETHOT KYJITYPHOT J00pa HHje OBJANINeH Ja KOPUCTH KYJITYPHO
JI00po y CBpXe KOje HHUCY Y CKJIaly C lberOBOM IPUPOAOM, HAMEHOM U 3Ha4yajeM
WJTM Ha HAYHMH KOjH MOKE JOBECTH JI0 oInTehema KynTypHor 100pa.®® Munbema
CMO J1a je 3aKOHOJaBall MOTao JeTaJbHHje 1a HOpMHpa OBy 00aBe3y BIaCHUKA, HA
HAYMH IITO OW, IpUMepa pajii, MUTame 00aBJbamka MPUBPEIHE JICTATHOCTH Y
MPOCTOPY HEMOKPETHOT KYJITYPHOT 1o0pa yCIOBHO MPETXOJHUM J00HjameM
JI03BOJIC OpraHa Ha/IJIEKOT 32 3alTUTY CIOMEHUKA KYJITYype U ClI.

Bracuuk Takole Huje oBnamheH fa 3agupe y MaTepHjaiHy CyNCTaHIly Hero-
KPETHOT KYJITYPHOT 100pa, Ha HA4MH Jia PacKOIaBa, PyIlu, PernpaBiba, Mpe3u-
hyje, mpepalhyje nnum Bpin OMIIO KaKBEe PajioBe KOjU MOT'Y HapyLIHUTH CBOjCTBa
KyJITypHOT 1006pa 6e3 yTBph)eHuX ycaoBa U carfaCHOCTH HaJIesKkHOT oprana.’’

61 B. uy. 31. ct. 1. Tau. 3. 3K /1.

©2B. 4. 31. cr. 1. tau. 4. 3K/I. 3aKkoH y OBOM 4JIaHy KOPUCTH TIOTPELIaH U3pas: ,,a 00e3oenn”,
YMECTO UCIIPABHOT: ,,J1a oMoryhu”.

S B.u 31. ct. 1. Tau. 1. u ct. 2. 3K/,

64 B. un. 33. ct. 1. 3K/I.

% B, ui. 36. 3K/I.

% B. . 32. cr. 1. tau. 1. 3K/I. 3aKOH y OBOM UJiaHy KOPHCTH U3pa3: ,,He cMe”, CMaTpaMmo Ja
je mpuMepeHuju: ,,Huje onamhen”.

67 B. g 32. cr. 1. Tau. 2. 3K/I.
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Mumbema cMO J1a je 3aKOHOaBAIl U Y OBOM CITyUajy Tpebao Ja mpeaBruIu MOTyh-
HOCT UMEHOBama CTaparesba, OAHOCHO YIIPABHIKA, Ca OBJIAMINCHEM Ja MPeIy3-
Me Mepe pajiy ClpevaBama omrelieha NI YHUIITEHA HEMOKPETHOT KYITYPHOT
nobpa. De lege ferenda, Tpebano Ou mpeIBUACTH Ja OBE BPCTE CTapaTehCTBA
(ympaBspama) Oyay IpUBPEMEHOT KapaKTepa, OMHOCHO Ja TIPeCTajy Kajaa ImpecTany
pa3io3u 300r Kora ¢y yBe/IeHa, OHOCHO KaJia BIACHUK TIOHOBO ITOYHE M3BPIIIABATH
obaBe3e 4yBama 1 3aITUTE HETOKPETHOT KYJATYPHOT 100pa ¢ Iy>KHOM MaXKHOoM,
y CKJIaJly ca 3aKOHOM U aKTOM OpraHu3allnje 3ayKEHOM 32 3alITUTY CIIOMEHUKA
kynrype. Takohe, mpe mpuMeHe oBe Mepe, MUIIIJLEHa CMO Ja O, Y CIyJajeBuMa
y Kojuma je To Moryhe, Tpedaio HOpMHUpPATH HEKY BPCTY TIOCTYITHOCTH, Y CMUCITY
onpehuBama 3abpane, o6aBe3e Bpahama o0jekTa y mpehanime cTame 1/ pyiie-
Iba OHOT'a IIITO je MPOTHBIIPaBHO ypalheno.%

BracHuk kynTypHOT 100pa je 00aBe3aH 1a yCTaHOBY 3aIITUTE HEOIJIOXKHO
o0aBemITaBa 0 CBUM MMPABHUM U (PU3UYKUM TPOMEHAMa HACTAJIUM Y BE3U C KYJI-
TypauM 106pom.® Cmarpamo ofia je obaBe3a obOaBerITaBarma o ,,[[PaBHUM IIPOMe-
HaMma” M3JIMIITHA y BE3U HEMOKPETHUX KYJITYPHHX J00apa, ¢ 003UpOM JIia je HaurH
CTUIIAkha U MPECTaHKa MpaBa CBOjUHE HA HEMIOKPETHOCTHMA YITHC Y PETHCTAp
HEMOKPETHOCTH, KOjUM ce Takohe 00e36elyje mybnunurer oBux mpasa.”” Bepo-
BaTHO Ja je 300r Tora oBa o0aBe3a m3ocrabibeHa y Harnpry 3[13HK /. Pazyme ce
Jia 00aBe3a o0aBelITaBama 0 omTehemy, MPoNnacTu U APYTruM (PU3NYKHM ITPOMe-
HaMa Ha CTBapH MPEACTaBIba OrPaHNICHA OBJIaNThema KOpHUIIherma, jep BIaCHUK
CTBapH Koja HEMa CBOjCTBO KYJITYPHOT JOOpa HeMa HUKakBe o0aBe3e Jla O TOME
Omto Kora obaBemTaBa.

Y nozutuBHOM MipaBy CpOuje, BIaCHUK KYJITYPHOT J00pa MMa IpaBo Ha Ipa-
BUYHY HaKHANy y CITy4ajy 3abpane Kopuiihema WiTH orpaHndeha Kopumrhema KyJl-
TypHOT J100pa, MpaBO HAa HAKHAJY IITETE KOjy TPIH YCJIEA Mepe KOjoM je 00e3-
OeheHa MOCTYITHOCT KyJITYPHOT A00pa jaBHOCTH Kao W Ha HAKHAAY IITETE KOjy
TPIHU 3a BpeMe u3Bohea Mepa TeXHUYKE 3alITUTE Ha KylITypHOoM 100py.”! Ha-
uprom 3J13HK]] je mpenBuheHo na ,,BllacHUIIMIMA TIpUTIaga HAaKHAAa pajau orpa-
HHUYCHA [TPaBa BJIACHUIITBA Y CKJIaay ca 3akoHOM™.”> MUIILIbeba CMO J1a je n3pas
,JIpAaBUYHA HaKHaJa TpeBa3uheH U y HeCKIaay ca onpendoM YcraBa KOjoM ce
IITHTH IPABO HA MUPHO y>KHBAHE CBOJUHE Y3 YCJIOB JIa Y CIIy4ajy HEHOT OllpaB/ia-
HOT OTpaHUYCHha WITH Oly3UMatba, HAKHaIa He MOYKe OUTH HIKa Off TPKHIITHE. 3

% Yunu ce 11a je MoHekIe, anu 0e3 npequhama Mepe MPUBPEMEHOT YIIPaBIbatba, Y TOM 110~
reny caapxano y ui. 27-29. Haupra 3A3HK/.

% B. un. 32. cr. 1. Tau. 2. 3K/1.

700 nmyGuuuKuTeTHOj PYHKIUjH yIIKECa paBa HEMOKPETHOCTH Y PErMCTap HEMOKPETHOCTH,
B. Munom XXuskosuh, [IpaBo perucrapa menokpernoctu, beorpanx 2020, 126-128.

71 B. u. 30. 3K/I.

72 B. wi. 97. tau. 5. Hanpra 3[(3HK/I.

73 B. ui. 58. c1. 1. u 2. Yerasa Peny6nuke Cpowuje.
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Orpannuema oBiamhema IpxKama U KOpUITheha HEMOKPETHOT KYJITY PHOT
no0pa MOTY ce CcUCTeMaTH30BaTu Ha: 1.) obaBe3e TPIJbEma y Koje cranajy: na
omMoryhu JOCTYITHOCT HEMOKPETHUX KYJITYPHUX 00apa jaBHOCTH, CTPYIHUM
nuuMa (pajay CTPYYHOT U HAy4YHOT NMPOyYaBama, Mperiie/ia, y3uMama y30paka,
n3pajie TOKyMEHTAIl]e, paIu H3Bohema Mepa 3aIlTUTE U CII.) U 2.) 00aBe3e HeUH-
Beha y Koje cliajiajy: 3adpaHa npernpaBKu, U3MEHa, TOTPaiikbu, IPOMEHa HAaMEHE,
3abpana ynorpebe cTBapu MPOTUBHO HEHOj IPUPOIH, HAMEHHU MJIU FheHOM KYJI-
TYPHO-UCTOPUjCKOM 3Hauajy u ci1. Kaja je peu o mpaBHOj MPUPOAY OBUX OTPaHU-
4erha, Y TCOPUjU IMa MHIILJBEHhA J1a j€ Ped O CIIY’KOSHOCTHMA Kao CIIeH(PIIHIM
HHCTPYMEHTHMA 3alITHTE HEMOKPETHUX KYJITYyPHHUX 100apa,’* 0JHOCHO 3aKOH-
CKHM CJIY)KOEHOCTHMA Y CIIY)KOU rocrofaperka KyITypHAM JooprMa.”> YKOIHKO
Ou ce MPUXBATHIIO OBAKBO CTAHOBHUIITE, TPeOajio OM KOHCTATOBATH Ja je ped o
3aKOHCKUM CITyKO€HOCTHMA Y ONIITEM (jaBHOM) HHTEPECY M TO KaKO TTO3UTHBHIM
— Y KOPHUCT BpIlieHha MOBJIACHUX aKTUBHOCTH Y jJABHOM MHTEPECY (3AIUTUTE U TIPe-
3eHTAIlM]e KYJITYPHHUX 100apa), TAKO U HETaTUBHUM 3aKOHCKUM CITY>KO€HOCTHMA
y jaBHOM HHTepecy (y Koje crajajy o0aBe3e BIaCHUKA HETIOKPETHOT KYJITYPHOT
nmoOpa Ha HeUnehe). Jlpyro cTaHOBHIIITE, KOje He HETHpa MOryhHOCT IocTojama
CI1y>)KOCHOCTH Y jaBHOM HMHTEPECY, 3aJpKaBa ce Ha KOHCTATAIMjH J1a j& Y OBOM
CIIydajy ped 0 3aKOHCKHM OTpaHWUYEeHIMa IpaBa CBOJHHE Y ,,ONIITEAPYIITBCHOM
(jaBrOoM) mHTepCy.”® [IpucTanuile OBOT CTAHOBHILITA Cy CBAKAKO y MPaBy, ped je
0 OTpaHUUCHyY MpaBa CBOJUHE Y jaBHOM HHTEPECY, aJln 0€3 ONTOBOPa O BPCTH UITH
MIPaBHOj MPUPOIU TAKBOT OrpaHndera. Haj3as, mocroje u cxparama mpeMa Kojuma
j€ ped 0 jaBHOTIIPAaBHUM OT'paHUYCH-IMA IIpaBa CBOjUHE KOja Cy CIIMYIHA CITyKOe-
HOCTHMa,’’ ¥ Ha IbHX C€ He MPUMERbY]Y MpaBuiia o ciysxoeHoctuma.’® C 063upom
Jla ce 3aJIaKeMO 3a TOIJIe/, KOjU yBa)kaBa KOMIUJIEKCHY — rpaljaHckonpaBHy U
JaBHOMPABHY MPUPOAY MpaBa CBOjUHE Ha CIIOMEHHIIMMA KYJITYpe, CMaTpamo Ja
ce TIOMEHYTa OrpaHUYeha HE MOT'Y TOCMATPATH JeJIMHO ca CTAHOBUIITA JIPYKABHOT
uMmInepujyma, seh mpe cBera ca CTAaHOBHIITA collMjaiHe (PyHKIMje MpaBa CBOjHHE,
KOja je y CITyuajy CIIOMEHHKA KyJITYpe, Y OMHOCY Ha ApyTe CTBApH, HAjU3pa3uTHja.
Crora je nmpaBHa MPUPOJIa OBUX OI'PaHUUCHA IIPaBa CBOjUHE OJIMKA 3aKOHCKUM
CITy)0E€HOCTHMA y OMIITEM WHTEPECY, HEKOj BPCTH HEMPABUX CTBAPHUX CITYK-
6enoctn.”’

7 J1. Munyuosuh, ibid. 20.

> Aleksandra Popovski, ,, Zakonske sluznosti u pravu Republike Hrvatske”, Zbornik Pravnog
fakulteta Sveucilista u Rijeci, (1991) vol. 35. Br. 2, 864-865.

76 Q. Crankosuh, M. Opauh, ibid. 6-63, ucto u Zoran Rasovi¢, Stvarno pravo, Podgorica
2010, 348.

77 Dusko Medi¢, Novo stvarno pravo Republike Srpske, Banja Luka, 2016, 337.

78 Zlatan Stipkovic, ,,Sluznosti”, Nikola Gavella i dr, Stvarno pravo, svezak 2, Zagreb, 2007, 14,
ucto u Unuja babuh, I'pahancko npaso, Kwura 2. Ctapro npaso, beorpaa, Hou Can 2012, 234.

7 TIpuMmepa pajiu, 3aKOHCKY CITy)KOCHOCT M03Haje 3aKOH O €ICKTPOHCKMM KOMYHHKaI[Hjama
(Cn. I'macuuk PC, 6p. 44/2010, 60/2013-onnyka YC, 62/2014 u 95/2018-ap. 3aKoH), y KOPHUCT
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2.4. Orpannyen-a oiamhema pacnojarama
HEMOKPEeTHUM KYJTYPHUM J00puMa

Orpanndeme oBnamhema pacroiaramba HeTOKPETHUM KYJITYPHHUM J100pH-
Ma OCTBapyje ce 3aKOHCKHM IIPAaBOM IIpeue KyIOBUHE y KOPHCT cy0jekara jaBHOT
npaBa (JIprkaBe, TEPUTOPHUjaTHE Ay TOHOMHU]E, JIOKAJTHE CaMOYIIpaBe, CIICIMjaIn30-
BaHMX jaBHUX OpraHu3allfja 3a 3alITUTy CIOMeHUKa KynType u ci.). [locpenno,
OrpaHHYCHE Pacroyiaramba MOXKE € OCTBAPUTH U €KCIIPOIPHUjALIjOM HEIIOKPET-
HOT KYJITYpPHOT J00pa, ¢ 003UpOM Jia y TOM CJIy4ajy OHO MOCTaje jaBHa CBOjHHA
1 TI0 CaMOM 3aKOHY res extra commercium. Taxkole, 00aBe3a BlTaCHUKa HETIOKPET-
HOT KyJITYPHOT 100pa, 1a y CiIy4ajy Ipojaje HAMHPH U3HOC yllarama U3 jaBHUX
¢don0Ba, Ma edeKTe TIOCPETHOT OrpaHnUeHha pacioiarama. Mepe mocpeaHor
OorpaHWYaBama pacroyiaraka HEMOKPETHUX KYJITYPHUX 10o0apa y QyHKIUjU Cy
O4yBama U 3alITUTE HEMOKPETHOT KYJITYPHOT 100pa, ¢ 003UpOM Jla HOBH BJlac-
HUIU TIOIPa3yMeBajy Mambe UCKYCTBA 1A U 3Haa y YyBamy U OJPKaBamy TOT
no0pa y OMHOCY Ha MPETXOHOT, TaKohe, ca MPOMEHOM BIIACHHUKA aKTYyeIHn3yje ce
Y IUTae IPOMEHE HAMEHE HETIOKPETHOCTH, beroBe aJanTanuje, npuiaroabama
norpedama HOBOT BJIIACHHUKA U CII.

[TpaBo mpeye KyNOBHHE je IIPaBO HErOBOT THUTYJIApa, 1a MY BJIACHHUK CTBa-
pH, KaJia OTy4H Jia CTBap Mpoja, PBOME MOHYH /1A je KyIH IPe CBUX OCTATHX
CBCHTYAJIHUX KYyIlalld, a aKO BJIACHUK TO HC YUYWHU HUJIN HAKOH YUYUIHCHC IIOHYAC
1 Hexopuirhemwa rmpasa Impede KyImoBUHE O CTpaHe THTYJapa, CTBAp IMPOAA 0.
MOBOJHHUJUM YCJIOBHMA TpeheM JIHiy, nMajall mpaBa rpeye KylnoBUHE MOXKE I10-
OujaTH JIejcTBO TaKBE MpoJaje, 3axTeBajyhu 1a ce cTBap yeTyu leMy MO HCTHM
yCJIOBUMA TI0[] KOjiMa je ouita nmpoxara.’? 3akoHOM 0 KyITypHUM 100puMa pe-
BHl)CHO je mpaBo mpeye KyMOBHHE Y KOPUCT HAUICKHE ycTaHOBe 3amtute.’! V
MOTJIe/Ty YCIIOBa M TIOCTYIIKA OCTBapUBaba IIpaBa rpeue KyrnoBUHE Ha HEMOKPET-
HOM KYJIypHOM 100py, 3akoH ynyhyje Ha 3aKk0oH KojuM ce ypehyje mpomer He-
nokpeTHocTH.?? OBako HOPMATUBHO ypelerme MuTama npaBa nmpeyue KymnoBHHE je
MOJTHOPMHUPAHO W OTBapa BUIlIC NMHUTama. Hajipe, 3akon He oapelyje mperu3Ho
IITa ce MoApa3yMeBa IO ,,Ha/UIE)KHOM YCTAaHOBOM 3aIITHTE” — 1 JIU je TO MOJ-
pyyHa yCTaHOBa 3aIUTUTE HA KOjO] c€ KOHKPETHO HEMOKPETHO KYJITYPHO 100pO
HaJla3W WJIM IIEHTpallHA YCTaHOBE 3aIITUTE — PernyOinuku 3aBoj 3a 3alITUTY
CIIOMEHHWKa KYJIType WiIu 00e, U KaKko ce y TOM CiIydajy u3Mel)y mux oapehyje

oreparopa eJeKTPOHCKHX YCIIyTa ,,Kaj1a je TO HEOIIXOHO Paii U3IPajihe WK OCTABIbaba €JIeK-
TPOHCKHMX KOMYHHUKAIMOHUX MpekKa U npumaaajyhinx cpencraa’. (4. 50 3akoHa 0 €JIEKTPOHCKHM
KOMyHHUKanujama). Y OBOM CJIy4ajy je H3PEKOM 3aKOHCKE HOPME YCTaHOBJbEHA CIYKOEHOCT y
jABHOM MHTEPECY Y KOPUCT MOBJIACHE JIENATHOCTH — OIEPATEPa EIEKTPOHCKUX yCIIyTa.

80 Radenka Cveti¢, Pravo prece kupovine, Novi Sad, 2002, 24.

81 B. wi. 119. Cr. 1. 3K/I.

82 B, u. 119. Cr. 2. 3K/1.
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IpaBoO MPBEHCTBA y OCTBAPUBAILY OBOT IpaBa?®® Pemierma nperusHor oapelhusama
MMaoIIa ITpaBa Ipeyve KyIMOBHHE HEMIOKPETHOT KYJITYPHOT 100pa MOTy OUTH pa3iv-
4UTa, O]l TOTa J1a C€ TUTYJIAp OBOT IIpaBa OIPE/IH 10 MPUHIKITY LeHTpaau3ammje,
MPEKO Tora Ja TO MPaBO UMajy CBHU CYOjeKTH 3aIUTHUTE MIPeMa TEPUTOPHjaTHOM
KPUTEPHjyMYy y3 MpEIH3Uupamke penociena usMely mux®, 10 Tora 1a ce muTame
TUTYJIapa Mpasa Mpede KYMOBUHE OJIPE/IH Y 3aBUCHOCTH 0/ 3Hauaja HEIOKPETHOT
KYJITYpHOT 100pa’®, mro cMaTpaMo IpUMEPEHUJUM.

Kao mrro cmo nHasenu, 3K /I He canpsku moceOHe oapenoe o TOCTYIKY OCTBa-
pHUBama IpaBa Mpeue KyMmoBHHE KyJITYypHHX Jo0apa, Beh ynyhyje Ha 3aKoH KOjuM
ce ypehyje npomeT HemokpeTHocTu. To 3Haum 1a he ce Ha ocTBapuBame Mpasa
npede KyIMoBUHE HEMOKPETHUX KYJITYPHHUX J100apa CXOIHO IPUMEHUBATH OpE/I-
6e wi. 5-10 3akoHa 0 MpoMETy HEMOKPETHOCTH.Y” YV TUTEepaTypH je orpaBIaHo
npumeheHo 1a Ou mpaBHiIa ITOCTYIIKA 32 OCTBAPEH-E ITPaBa Ipede KyMOBHHE KyI-
TypHUX q00apa, Tpebasno aa Oyay mpruiarol)eHa lUXOBOM 3HaYajy W crienudud-
HOCTHMa, yclies uera Tpeda de lege ferenda Hopmuparu nocedaH pexxuM 1pasa
npede kynosure.®® M3mely ocrasor, 3amaxeHo je aa je pok on 15 maua®’, 3a
U3jallbehe Maolla Ipasa Mpeye KYIMOBUHE O MOHYAN MPOJaBIia, HeTPUMEPEHO
KpaTak, uMajyhu y BUly 3Hauaj ¥ BPEJTHOCT HEMOKPETHUX KYJITYPHHX Jto0apa u
moTpedy aHTa)KOBamka 3HAUAjHUX CPEACTaBa U3 jaBHUX MPUXOJa 32 €BEHTyaTHY
kynoBuny.” Tlopex oBora, cMaTpaMo 1a HopMa KojoM je oapeljeHa canpkuHa
NOHY/IE HUje IIPUMEepeHa OCTBapUBalby I1paBa Ipeye KyOBHHE Ha HEHOKPETHOM
KyJITYpPHOM 100Dy, jep He caApKK 00aBeIITEeHE /1 je ped yIpaBo O TOj 3HAUajHO]

83 P. Ligeruh, ibid. 248-249, ucto u Crnobona Mugoposuh, Usan Musuh, ,,3a308u nipaBa
KynTypHuX n1o6apay PermryGnumu Cpouju”, Jbyncka npasa u3mel)y ueana u n3a3osa caJJallmboCTH,
(yp. M. Kpaasan), Kococka Mutposuma 2016, 184.

8 C. Munoposuh, . Mumuh, 185. Criiana onpenba caapxana je n y wi. 78. Harpra 3/I3HK 1.

85 TakBo pemieme cajapxano je y ZZOKD, y koMe je mponucaHo aa je osiamheme
pacronarama KyJaITypHHM J00prMa OrpaHHYEHO y KOPUCT I'pajia WIIH ONIITHHE Ha YHjO] TEPUTOPHjH
ce KynTypHO 100po Hamnasu, xxymnanuje win ['paga 3arpeda u PemyGnuke XpBarcke u 1a ra oBu
Cy0jeKTH MOT'Y OCTBApPUTH HABEJCHUM PEOCIEIOM YKOJIMKO I'a IPETXOAHU HMaJIall He OCTBapH.
(Bue o Tome, B. Tatjana Josipovié, ,,Posebno stvarnopravno uredenje za kulturna dobra i arhivsku
gradu”, Nikola Gavella i dr, Stvarno pravo — posebna pravna uredenja, Zagreb 2011, 389.

86 Tako, yKOJHKO je ped O HEMOKPETHUM KYJITYPHHUM J0OpHUMa O] BEJIUKOI 3Hauaja u
M3y3eTHOT 3Ha4aja, MaJiall pasa npeue KynosuHe y nume Penyonuke Cpbuje, 6una 6u Llentpanna
YCTaHOBA 3aIITHUTE, a YKOJIUKO O IpeMeT mpojiaje OniIo HEMOKPETHO KYJITYPHO T00po Koje He
Ccriajia y OBe JIBe KaTeropuje, uMasan rnpasa y uMme Penyonuke CpOuje 6nina Ou mogpydHa ycTaHOBa
3alITHTE Ha YHjOj TEPUTOPHjU C€ KyJITypHO 100po Hanasu. CinyaH npuHIUI npuxBaheH je u'y
ZVKD (ui. 62.).

87 3akon 0 mpomety HenokpeTHocT — 3ITH, Cityx6enu rnacuux PC, 6p. 93/2014, 121/2014
u 6/2015.

88 C. Munoposuh, . Muuh, 185.

8 B. wi. 8. 3I1H.

% C. Mugoposuhi, . Munuh.
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YHEEHHUIIN, Ka0 H 1a Cy POKOBH 3a MOIHOIICHE TYXKO0e 3a OrlalaBame IIpaBHOT
nocna Oe3 JiejcTBa y OHOCY Ha IMAaola IpaBa Ipede KYMOBUHE M OCTBapHBahE Ipa-
Ba IPEKyIia y ciIy4ajy HOBpe/e npasa pede KynoBUHE, HEITPHMEPEHO KpaTKH,’!
y TOM TIOTJICY Y YIIOPEIHOM MPaBy MOCTOje PHUMEPEHHUja pellicha.’”

VY cnyuajy mpozaje KylITypHOT J00pa y IpUBaTHOj CBOjUHU 32 YHje CY OApIKa-
Babe, TIONPABKY U JAPYTe Mepe TEXHUUKE 3aITHTE yJI0XKeHa cpesicTBa OylieTa, Bia-
CHHMK je Ay’XaH HaJIOKHAJUTH N3HOC 3a KOjH Ce, yCJIeH yllarama THX CPeJCTaBa,
noBehasia BpenHocT KyntypHor 106pa.”? 3K/ caapyku oapendy o 3aKOHCKO]j XHIIO-
TELX Ha HEOKPETHOM KYJITYpHOM 700Dy, Kao cpeacTBy 00e30ehema.’* Kao mro
CMO HaBelH, oBa 00aBe3a nMa epekat mocpeHOr OrpaHnYaBamba IPOMETa OHIM
HETIOKPETHUM KYJITYPHUM A00pUMa y 4Hjy 3alITHTY Cy yJlaraHa CpeJcTBa U3
JABHHX TIPHXOJIa, ¢ 003MPOM Ha Hajuerhe 3HaYajaH u3HOC TUX cpecTaBa. Mulbe-
a CMO J1a j€ 3aCHUBAE 3aKOHCKE XUIIOTEKE Tpebalio yeIoBUTH HeMoryhHomrhy
HaKHaJie TPOIIKOBA HA JPYT'H HaunHA (YHOBYCH-EM IPYTHX HMMOBHHCKHX IpaBa
BIIACHUKA KYJITYPHOT J00pa u CJ1.).

Excnpornpujanuja KynTypHOr 00pa je CyncTaHI1jalHO 3aAHPahe Y IIPaBO
CBOJUHE U Ka0 TaKBO, K0 M MHAYE y CIIy4ajy OBOT HAYMHA 3aJUpama y MpaBo Ha
MUPHO YKHBabe HMOBHHE, MOPajy OMTH HCIYHEHU ONIITH YCIOBH 33 HEHY
JOMYIITEHOCT — 3aKOHOM INpeBU))CHU jaBHU MHTEpEC U MpaBUYHA HaKHaIa™.
lapannmja mpaBa cBOjHHE OI'paHMYEHA je TIPaBOM JIpJKaBe Ja ypeau Kopuiheme
CBOJHHE y CKJIQy Ca OIIITUM (jaBHHUM) HHTEPECOM. JABHU HHTEpEC MPeCTaBIba
JaBame MPEeJHOCTH MHTEepecuMa JApYIITBa (3ajeaHule), uin mak oapehene
JIpYUITBEHE TPyTIe, Y OMHOCY Ha TMOjeAMHAYHA HHTEepec. MUIIIbemha CMO J1a jaBHU
HMHTEPEC Y MOMJIEAY SKCIIPOIIPHjalirje HEIIOKPETHOT KYJITYPHOT 100pa, Tpeda yxe
TyMaunTu’®, iMajyhu y By J1a je ped o cTBapuMa sui generis. Y TIOTIENy €KC-

91 Cy6jexrusau pok o1 30 naHa, 1 00JeKTHBHH POK OJ1 JIBE TOJMHE, OJHOCHO, Y CIIy4ajy 1a
j€ HETIOKPETHOCT MpejaTa Kymnily 0e3 MpomrcaHor yroBopa, Cy0jeKTUBHHU POK Ol TOIUHY JaHa H
00jexkTuBHHU pok ox ase roguHe (wi. 10. cT. 2. u 4. 3aK0HA 0 TPOMETY HEITOKPETHOCTH).

92 TIpema ZZOKD, cy6jeKTHBHH POK 32 TIOHUILITEHE YTOBOPa O MPOajH KYJITYPHOT 100pa
y cilydajy HOBpeJie IipaBa Ipeye KymnoBuHe, je 90 naHa o1 1aHa ca3Hama 3a 3aKJbyUYeHhe yroBopa
a 00jeKTHBHH POK 5 roJuHa O] JaHa 3aKkJpyderma yrosopa. Mcre pokoBe caapku 1 3aKOH 3a
3alUTUTATa HA KYJITYPHOTO HAaclIeACTBO (4. 141.).

93 B. ui. 34. ct. 1. 3K/,

94 3aKOH KOPHCTH U3pas: ,,cTaBJba ce xunoreka”, (B. wi. 34. ct. 2. 3K]I), mITo je HempUKIa Ho
Uy OCHOBH HeTawyHo. [IpumMepen n3pas je: ,,3acHuBa ce”.

%5 O caMoj caJipXKUHK rapaHifije 3alITHTE IPaBa Ha MUPHO Y)KUBAkhEe HMOBHHE H YCIOBUMA
3a 3aiMpame y TO MpaBo y mpakcu EBporckor cyza 3a Jby/icKa mpasa, B. anaau3y EBporickor cyna
3a JpyJICKa MpaBa MPBHU IyT IPUMEHHUO y city4ajy Sporrong u Lonnroth npotus lIBencke, A 52
(1982).

96 Mako ce He OJIHOCH Ha eKCIPOTPHUjaliijy KYJITypHHX 00apa, U peMa npakcu EBporickor
CyZa 3a Jby/ICKa IpaBa AUCKPELOHO IPaBo ApXKaBe 1a Mpocyhyje o jaBHOM HHTEpECY HUje OTILYHO
HEOrpaHM4EHO; ¢y he MpoLeHy jaBHUX BJIACTH O TOME /1a JIM IIOCTOj! jaBHU MHTEPEC MOLITOBATH,
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MIpoNpHjallije HEMOKPETHUX KYJITYPHUX A00apa, jaBHU HHTEPEC je 3aIllTUTa U
OYyBame KYJITYpPHOT 100pa a OCEOHH YCIIOBH KOje€ Basba UCITYHUTH IIPOIHCAHU CY
y 3K/I. Taxo, ekcriponpujanuja KyaTypHUX no0apa ce Moxe cpoBecTH: 1) ako
COIICTBEHHK, OJTHOCHO KOPUCHUK HeMa MOoryhHOCTH MM HHTepeca J1a 00e30eau
CIpoBoleme Mepa 3alTHTE, T1a MPETH OMACHOCT Jia KYJATYPHO 100po Oye yHU-
IITEHO; 2) aKo ce Ha JPYTH HAYUH HE MOT'Y 00aBJbaTH apXeoJIONIKa HCKOTIaBamba,
1 CIIPOBECTH MEpPEe TEXHUYKE 3aIITUTE HA KyITYPHOM A00pY U 3) ako Ha IpyTH
HA4YMH HE MOXe J1a ce 00e30e1H JOCTYITHOCT jJaABHOCTH KYJITYpPHOT 100pa o7 Be-
JIMKOT, OHOCHO OJ1 M3y3eTHOT 3Ha4aja.”’ VICTOBETHH YCIIOBH 32 EKCITPOIIPUjaL]jy
npensulern cy u Hanprom 3/13HK/I.”® Mumbema cMO 1a TOMEHYTH YCIOBH
HUCY JIOBOJGHO MPELM3HU U PECTPUKTUBHH 1 Jia Ou de lege ferenda 6uno neomnxo-
HO HOPMUPATH YCJIOB JIa C€ Ha IPYyTH HAYMH HE MOYKE OCTBAPUTH jaBHU HHTEPEC,
Kao ¥ 1a 00MM eKCIIpoIpHjaIiije Mopa OUTH cpa3MepaH HHTEPECy 300T Kora ce
npeaysuma. Y ToMm morieny, oapeade ZVKD,?” mory 6uTtu mobap nmpumep, 3a
pasnuky ox ZZKD, xoju caapXu HEIPUMEPHO MIMPOKO HOPMUPAHE paszjore 3a
eKCITPONpHjaljy KyATYpHOT 100pa, KOju c€ MOT'Y U3jeHaYNTH Ca TUCKPELIMOHUM
npaBoM.'%? Takohe cmarpamo na 6u y Oyayhum oapenbaMa o eKCIpoIpujamuju
KyJTypHOr 100pa Tpedaso HaBecTH 00aBe3y OopraHa Ha 4Hju ce peyior nokpehe
HOCTYIIaK JOHOIIECHA OJUTYKE O eKCIPONIPHjAIjH, [1a HaBe/le YHEHHIIE O HCITY-
CHOCTH NMOCEOHMX 3aKOHCKHX YCIIOBA 3a €KCIPONPHjalijy KOHKPETHOT KyJITYp-
Hor no0pa. Iloctynak cripoBohema excrponpujaimje HemoOKPETHOT KYJITYPHOT
no6pa crpoBoau ce mpema onpeadama 3akoHa o ekcrponpujanuju,'’! o yemy Gu
y 6yayhoj pepopmu 3K/] Tpedana na mocroju ymyhyjyha Hopma.

OCHM aKo je ,,04uIIIeHO 0e3 pa3yMHe oCHOBe, (ciny4aj James npotus Yjenumenor KpasseBcTBa,
8.7.1986, A, 117), unu ce 1ojam jaBHOT HHTEpeca ,,y3uMa npemupoko”, (Ciyuaj Hentrich mpotus
Opannycke, 22. 9. 1994, A, 296-A).

97 B. un. 121. 3KI.

%8 B. wi. 79. Haupra 3/I3HK/I.

9 Razlastitev je dopustna, ¢e so spomenik ali njegove zavarovane vrednote ogrozene in ¢e
njihove ohranitve ni mogoce doseci na drug nacin oziroma ¢e ni mogoce na drug nacin zagoto-
viti dostopnosti spomenika v skladu z aktom o razglasitvi. Poseg v lastninsko pravico mora biti
sorazmeren javni koristi, zaradi katere pride do razlastitve.” (w1 63. Ct. 2. ZVKD).

100 HenokpeTHO KYJITYPHO J0OpPO y IIPUBATHO] CBOJHHH MOXE CE EKCIIPONPHjUCATH, Y
CKJIaJly ca 3aKOHOM KOjUM ce ypelyje eKcrponpujaimja, ako je TO HEOMXOIHO PAIU BPIICHA apXeo-
JIOIIKHUX MCTPaXKMBamba WU CIpoBohema nponucanux Mjepa samrure.” (Yor. 11. ZZKD).

WHTepecaHTHO Ja ClIMYHy 6e300ai1Hy o1pe0y 0 eKCIPONpHUjaliji HEOKPETHOT KYJITYPHOT
n06pa, y 3Ha4eHy eKCIUTMIUTHOT JUCKPELHOHOT MpaBa ,,jaBHUX BJIACTH”, CAJIPXKH U IIOMEHYTH
,»Nacrt Zakona o kulturno naslede”, de facto Bnactu Ha KocoBy u Metoxuju, mpema Ko0joj:
,»Nepokretna imovina kulturne bastine moze biti predmet eksproprijacije...kada se proceni nacio-
nalni interes neke imovine kulturnog nasleda.” (4. 36. ct. 2.3.).

101 3akon 0 ekcriponipujanuju, Cayxoenu raacauk PC, 6p. 53/1995, 23/2001 — Omyka CYC,
20/2009, 55/2013 — Ognyka YC, 106/2016 — AyTEeHTHYHO TyMauee.
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3. O'PAHUYERA ITPABA CBOJMHE HA RES SACRAE
KAO HEITOKPETHUM KVYJITYPHUM JJOBPUMA

3Hauaj HEMOKPETHUX KYJITYpPHUX J00apa, Koja Cy UCTOBPEMEHO U ,,CBETa
MecTa” IIPOKO je PEerno3HaT y 1eioM ceety. OHa nMmajy u3y3eTaH BepCKH, Kyl-
TYpHH, MOJUTUYKH ¥ €KOHOMCKH 3Ha4aj; TO CY KMBa CBEJOYaHCTBA BEPCKOT U
KYJITYypHOT WACHTHTETA HapoJa M 3ajeJHHIA, IMajy BUTAIHY yJOTY Yy 3alITUTH
KYJITypHE Pa3HOIHMKOCTH, IOMaXKy Y HETOBakbY COIMjaTHE KOXe3Hje CTAaHOBHHIIIT-
Ba M Ha KPajy, UMajy 3Ha4ajHy YJIOTY Y MIPUBIIAvYeHy BEITMKOT Opoja X0A09acHUKA
u nocetnona. Oko 30% crioMeHrKa ynucanux y JIucty cBeTcke KyATypHe OaliTu-
He YHECKO, unnu ynpaBo oBa BpcTa crioMenunka kyirype.'%? 3K/ He mpeno3naje
Moce0HO PeTUTHjcKa OJIHOCHO CaKpaliHa KYJITypHa J00pa, Koja, Mopej1 Tora IITo
CY Ol KyJITypHE BPEIHOCTH, HICTOBPEMEHO CITy’Ke 3a 00aBJbame BEPCKUX o0pena
U ApyTHX NoTpeda IpKaBa U BEPCKUX OpraHu3alyja, nako je Mmo3Haro Ja je Be-
JIUKH, TOTOBO Haj3HAYajHUJH JIe0 KyITypHE OamtuHe CpOrje HacTao Mo OKPUIbEM
Cpricke mpaBociiaBHE [[PKBE, K0 U IPYTHX TPAAUIIMOHAIHUX IIPKaBa, Koje JAeTyjy
y BHIIEBEKOBHOM KOHTHHYHUTETY JI0 JaHAIIBHX JaHa. Flako He MocToju yHUBEp-
3a;HO npuxBaheHa nepununKja ,,cBeTUX MecTa %3, Moriu GucMmo, 3a motTpede
OBOT paja, pehu 1a BUX YiHe 60rocTy)XKOSH! XPaMOBH (res sacri) i HeTIOKPETHO-
CTH KOj€ Cy Y CKJIaJly ca ayTOHOMHHUM MTPaBOM U ITPAKCOM LIPKaBa M BEPCKHUX Opra-
HU3alKja, IPOTJIaIeH!M 32 CBETe (res sancti) Kao HeTIOKpeTHa KyJITypHa 100pa,
KOja cy, y CKJIaay ca YCTaBHUM MPHHIIUIIOM CBETOBHOCTH PemyOnuke CpOwuje,
OITHOCHO OJIBOjEHOCTH IIPKaBa M BEPCKUX 3ajeJHUIIA O JIPKaBe U MPHU3HATUM
NpaBHUM Cy0jeKTHBUTETOM U ayTOHOMHU]jOM,'** y CBOjUHU I[pKaBa M BEPCKUX
opraHu3aImuja.

OBa KyJTypHa JI00pa ¢y, ¢ 003UpOM Ha CBOjY CIOKEHY IPABHY MIPUPOY, de
facto BaH IpoMeTa, MaJia y TEOPHjH MOCTOje U CYNpoTHa cTaHoBuInTa! . Yocranom,
CITMYaH TPaBHU CTaTYC MMajy U HEMIOKPETHA KYJITYpHa 100pa y jaBHOj CBOjUHM. 0

102 Conclusions, Recommendations and Statement of the ,,International Seminar on The Role
of Religious Communities in the Management of the World Heritage Properties”, Kyiv, 2—5 No-
vember 2010, para I11, 2, www.kplavra.kiev.ua/seminar/rap _en.pdf, 17. mapt 2021.

103 Buure o moky1uajy oapeljema nojma ,,csetor Mecta’, B. Andrea Benzo, ,,Towards a Defi-
nition of Sacred Places: Introductory Remarks”, in: Between Cultural Diversity and Common
Heritage Legal and Religious Perspectives on the Sacred Places of the Mediterranean, (ed. by S.
Ferrari and A. Benzo), London 2014, 22.

104 B, 1. 44. Ycrasa Penry6uiike CpOuje.

105 JTa ce y Hamiem mpaBy ,,cBETE CTBapu”, ¢ 063UPOM Ha OJBOjEHOCT LPKaBa M BEPCKUX
opraHm3anyja o Apxkase, Hanase y mpomety B. O. Crankosuh, M. Opiuh, 2, 14. be3 ekcmuutaOT
U3jallkbeha 0 OBOM MUTAkbY Ak HMIUIHIIUTE Y IPUJIOT CTAHOBHUILTY Aa CY OBE CTBAPHU Y IPABHOM
npomety, B. Panmmina Kosagesuh Kymrpumosuh, Mupocnas Jlasuh, CtBaprao nmpaso, Humr 2009, 17.

106 B, uy1. 16 c1. 1 u c1. 4. 3JC. Mctuna, oBa ozipesda je y Hecarnacjy ca wr. 14. cr. 1. 3K/,
koju mpensubha moryhHoct ,,oryhema KynaTypHux mpobapa y OpKaBHO] CBOJUHHM, aju ce
HecarjaacHOCT OBUX HOPMH MMa PEIIUTH IPUMEHOM IpUHLHUIA lex posterior derogat legi priori,
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C npyre cTpaHe, y clIydajy Kaja cy Ta 1o0pa, Kao KyJITypHa mo0pa IoABpPrHyTa
CBOJUHCKHMM OTpaHUYCHHMa, OHa MOPajy Jia IIpare crenu(uyHe rapaHiiyje mpa-
Ba CBOjHHE IIPKaBa M BEPCKUX OpraHU3aIldja Kao CIeMU(UIHUX ayTOHOMHHUX
OpraHu3zaiyja KojuMa je mpu3HatT MpaBHH CYOjeKTUBUTET U clI000Aa y 00aBIbamby
Oorociykema 1 IpyTruX BepcKux nmorpeda. CmaTpamo Ja y morieay HeKuX apy-
TUX OI'PaHUYCHA ITPaBa CBOJUHE Ha OBUM O0jEeKTHUMA I[PKBaMa U BEPCKUM OpraHU-
3arujama Tpeba oMoryhuTH gomaTHe rapaniiyje, y CKIaay ca libXOBOM IOTpedboM
Jia KOHTUHYHPAHO 1 HEOMETaHO 00aBJbajy 00rociIyKeme, OTHOCHO BepCcKe o0pe-
Jie U OCTalle BEPCKE JIEITaTHOCTH Y XpaMOBUMa y FbHXOBO] CBOJUHH U y CKJIay ca
HEMoBpeAnBOILIfy U 3alITUTOM OOrociy>k0eHor nmpocTopa. TakBa mpaBHa JIOTHKa,
y BUAY crieninuIHe 3alITUTHE oapeade, caapikaHa je y 3aKoHy O IpKBaMa U Bep-
CKHUM 3ajenHuiama,'’’ kojum je npensul)eHo na cakpaiHa v KyaTypHa OamTuHa
[IpKaBa U BEPCKHUX 3ajeAHUIIA, YKIBYUYjyYhH U HEITIOKPETHA KyIATypHA J00pa, HE
MOJKEe OMTH TIpEeIMET MPUHYIHOT U3BPILICHa WU 0Tyhema y MOCTyINKy cTeuaja
WJIH IPHHYIHOT opaBHama. %® Munbema cMo J1a HeMa pasjiora fia ce OrpaHu-
Yewa y Moriey cnenuGuyHuX rapaHiyja npasa jaBHe CBOjUHE Ha HEITOKPETHUM
KyJITYpHHM J0OpHMA, He IPU3HAJY mutatis mutandis, 1 y Oy HETTOKPETHUX
KYJATYpPHHX J100apa cakpaJIHOT KapaKTepa y CBOJUHU IPKaBa U BEPCKUX OpraHu-
3anmja. Tako, cMaTpamo Jia je JOTHYHO J1a C€ CBOjIHA Ha HETTIOKPETHUM KYJITYPHUM
Jo0puMa cakpaJHOT KapakTepa He OM Moria crehu OKymanujoM HU OJpiKajeM,
HHUTH OW C€ MOTJIa 3aCHOBATH XHIIOTEKa HUTH OMIIO KOje IPYTO CTBAPHOIIPABHO
cpencTBo 00e30ehema noTpaxkuBama.

Kapna je ped o orpanndenMa IpyTruX CBOJUHCKUX OBJIanThermha, OBJanihema
IpKama ¥ Kopuinhema, cMaTpamo 1a je de lege ferenda HeonxonHO 1a OBa orpa-
HUYeHha He oHeMoryhaBajy WM OMeTajy TYXOBHY MHUCH]Y IIpKaBa U BEPCKUX
OpraHuzanmja, OMHOCHO Ja je HEOIXOAHO yBa)KaBame CBPXE TUX HEMOKPETHUX
KyATYpHUX H00apa y morieny o0aBbama 00ToCTyKemha U IPYTHX BEPCKUX aKTHB-
HOCTH IIPKaBa U BEPCKUX OpraHHU3aIlkja HEMOCPEIHO BE3aHUX 33 lbUXOBY JYXOBHY
mucujy. To ce MoXKe YYUHHUTH MPOIICHBAKHEM IPaHUIIC CBOJMHCKIX OTPaHUYCHA,
Ha HAYuH J1a ¢y Cy0jeKTH 3alITUTE AY>KHU JIa IPOIMHUCY]y caMO OHE Mepe 3allTH-
T€ KOje Cy y3 TIOCTU3amke HCTHX edekaTa HajMame OrpaHndaBajyhe 3a MpKBe U
BEPCKE OpraHu3alije U y3 MOIITOBakhE IUXOBOT YHYTPAIIbEr OpeTKa U opra-
HH3aIlHje JETaTHOCTH, IIITO C€ OMHOCH M Ha OrpaHuYehe o0aBe3e oMoryhaBama
JOCTYIHOCTH HEMOKPETHOT KYJITYPHOT 100pa jaBHOCTH.

Kana je ped o mepu ekcriponpujaiije HeIOKpEeTHOT KyJITYPHOT A00pa, Koje
j€ MUCTOBPEMEHO U res sacri OMHOCHO res sancti y CBOJUHHU LIPKaBa U BEPCKUX Opra-
HHU3aIMja, CMaTpaMo Jia je TakBa Mepa, 0e3 0031pa Ha EBEHTYaJTHO ITOCTOjarhe OTPaB-

LITO 3HAaYM J1a Cy KyJNTypHa 100pa y jaBHOj CBOjIHHM BaH mpomerta. (Bume o Tome, B. C. Munoposuh,
W. Munuh, 185-186.).

107 3akoH 0 upkBaMa u Bepckum 3ajeanunama — 311, Ci. [nmacuuk PC, 6p. 36/2006.

108 B gy, 27. cr. 1. 311.
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JAHUX pasJiora, HECIOjHBa ca ay TOHOMHHM I0JI0YKajeM I[PKaBa U BEPCKUX OpraHH-
3alMja ¥ CaMOM IIPUPOJIOM ,,CBETUX CTBapU™ W Ja OM OBE HEMIOKPETHOCTH MOpaJe
OuTH U3y3eTe O MPUMEHE OBE HajIPACTUYHH]jE MEpPE 3aIUpamka y IIPaBo CBOjUHE.

Haj3an, y Be3u Mepe nmpemMeliTama OBe BPCTE HEMOKPETHUX KYJITYPHUX J0-
Oapa, MAIIIJbEH-a CMO JIa CaIallliba openda y 3aKoHy 0 KyJITYpHUM T00puMa, 1aje
HEMPUMEPEHO MUPOKY MOTYhHOCT AMCKPELHOHE OLIHE ,,[T0CTOjabha OMPaBAaAHNX
pasznora”,'% 3a mpumMeny oBe Mepe, Koja, 6e3 003upa Ha TEXHOJIOIIKH HATIPeIaK,
TpajHO yTHYE Ha CBOjCTBO OBUX KYJITYPHUX Aobapa sui generis. Ctora ou de lege
ferenda paznore 3a IpuUMEHY OBE 3aIlITUTAPCKE Mepe, TPeOaIo OrpaHUIUTH Ha
ClTyYajeBe y KOjuMa IMOCTOjH U3PUYHTH MPUCTAHAK BIACHUKA, KA0 U Ha CIyUajeBe
y KOjuMa IIPETH HEeIOCPETHA IMIPOTACT HUJIU TPajHO omTehemhe HEMOKPETHOT KYJI-
TYpHOT 100pa ycieT MOKPeTama KIU3UINTA U APYTUX MPUPOIHHUX y3POKa, KOjU ce
Ha PyT'¥ HAYWH HUCY MOTJIA OTKJIOHUTH. Y CBaKOM CIyuajy, I0ca allbha Mpak-
ca mpeMeniTama OBUX KyJITypHUX 100apa, H3a3BaHa JUPEKTHO HIIK HHIUPEKTHO
pasnosnMa usrpanme objexara jasae nHGpacTpykType!!l? je HenmpuMmepeHna u
JIPYIITBEHO HEOMPAaB/aHa.

3. 3AKJBYYAK

CymtrHa KyATYypHUX A00apa je ApyIITBeHa — IPaBo Ha KYJITYpPYy U MOTpe-
0a rpahaHa Ha y)KHUBame KyJIType je jeHO O]l OCHOBHHX JbYACKHUX IpaBa a KyJ-
TypHO Hacliehe jeqHe 3eMibe, jeIHOT Hapo/1a, HEPACKUIUBO j€ BE3aHO C HherOBUM
uneatuteroM. OTy/a jaBHU HHTEPEC 32 OUYBamkEM KyITypHe OarTune, 6e3 003u-
pay uHjoj Cy CBOjUHHU KyITypHa n00pa. C Tora BIaCHUIM KYJITYPHHUX JJ00apa, Kako
TIOKPETHUX, TAKO M HEMOKPETHUX, TIOPE/l yOOUYajeHnX OrpaHrderha MpaBa CBOjIHE,
BE3aHHUX 32 EHY ,,IPYLITBEHY (PYHKIIH]y”, TPIIC I0JaTHA CBOJMHCKA OTPaHHUCHa
YHUjU je ratio y o4yBamy KyJITYpHOT OJlaroctama JpynITBa.

Kao ocHoBHHM M3BOp IIpaBa KynTypHUX Ao6apa y Permyonumu Cpouju, 3K/,
JIOHET TIpe BUIIIE O] YeTBPT BeKa, 00JIaCT CBOJHHCKUX IpaBa Ha KyATypHUM JT00pH-
Ma peryJiuiie HeroTIyHO ¥ HeMPEIU3HO, YaK je M Y KOJIU3HjU ca KaCHH]je JOHETHM
MpoIrcuMa, YCTaBOM U 3aKOHOM O jaBHOj cBojuHH. Kao mTo cmo Hasenun, 3K /|
HUje nHKopHopupao H1 KOHBEHLIU]y O 3alITUTH CBETCKE KYJITYpPHE U IPHPOTHE
bamture, kKojy je CDPJ patndukoBana jomr nasue 1974. rogune. HanpT 3akoHa
0 JIeNIATHOCTH 3AIITUTE HETIOKPETHUX KYJITYPHHUX J00apa, caJp ki HEIITO MOT-
MyHU]y PEeTYIaTUBY, alli je U J1aJbe JOCTa IIPOCTOPa 3a TOOOJbIIAKE PETyIaTHBE
y 00J1aCTH CBOJUHCKHUX IpaBa Ha HEMOKPETHUM KYJITYPHUM H00pHMa, y KOM

1098, 4y, 108. 3K 1.
10 https://rs.sputniknews.com/komentari/201603101103866067-Potapanje-
valjevske-Gracanice-ko-je-u-pravu/, 17. mapt 2021.
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TorJIeny cMo nanu O6pojae mpemniore de lege ferenda. IlocebHO 3¢ 3amakeMo 3a
JI0JIaTHE TapaHIKje IpaBa CBOjUHE U NIPEIH3UPAE YCIOBA MOJ] KOjUMa C& MOXKE
3aCHOBATH IIPUBPEMEHO YIIPaBJhakhe (CTApaTeIbCTBO) U CIIPOBECTH SKCIIPOIIPH]ja-
[IAja HEMIOKPETHOT KYJATYpHOT 100pa, Kao u Ha moTpedy 1a ce, 6e3 o03upa Ha
UXOB CBOJUHCKH CTATYC, HCKJbYUH MOT'YRHOCT MPUHYTHOT U3BPIICHA U 3aCHU-
Bame CTBAPHOIIPABHUX cpezicTaBa 00e30ehema. Takole, ykaszyjemo j1a je HeonxoI-
HO J1a ce MPeIu3upajy, MPUIarojie u I0MyHe HOpMe MOBOJIOM CITpoBolema Mpasa
rpede KYIMOBUHE HETIOKPETHOT KYJITYPHOT J00pa y TOrJeny AyKHHE POKOBa 3a
Kopuiheme MpaBa MPUOPUTETA U IPaBa MPeKyIia, TAKO U MPENnu3upama THTyIapa
oBor 1pasa. [IpennaxkemMo 1a ce HHCTUTYT MIPUBPEMEHOT YIIPABHUKA (CTapaTeJba)
HETOKPEHOT KYJITYPHOT 100pa, MPUMEHH 0 TPUHIIMITY MOCTYIMHOCTH — Kajia ce
JIPyTUM MepaMa He MOXKe OCTUNU IUJb, YMMe OU 3HATHO OMO CYXKEH IOMEH
MIpUMEHE HajApacTHIHH]jE MEpe 3aHpama y MpaBo CBOjUHE — EKCIIPOTIpHjaIlHje.
Ha xpajy, mokpeHyIM CMO U Tamkhe CBOJHHCKOIPABHOT CTATyCa OHUX HEITOKPET-
HHUX KyITypHHUX no0apa, Koja Cy HCTOBpEMEHO OOToCIyKOeHH XpaMOBH, CBETa
MECTa, K0ja Cy, IOpe/ M3y3eTHE KYJITYPHE BPEIHOCTH, Y (PYHKIIHjU YIIPAKHaBAHha
penurhje U BepCcKuX mpapa rpahana. 300r BUXOBOT 3Ha4aja U CTICITU(UIHE TIPaBHE
MPUPOJIE, CMATPaMo Ja BUXOB Moce0aH CTaTyc, CBOJUHCKA OTPaHUYCHA PaJIH
OCTBapHWBama jaBHOT WHTEpeca y 00J1acTu KyJIType, Kao U TOAaTHE CBOJUHCKE
rapasiivje pKBaMa U BEpPCKUM OpraHu3aijama, Tpeda nmpaBHO YPEIUTH.
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CBETU U BEJIMKN CABOP ¥ KOHTEKCTY
YCTAHOBE CABOPHOCTH — LIPKBEHOITPABHA
1 EKYMEHCKA IEPCITEKTHBA"

Canceivax: Ilpuiipeme 3a Ceeitiu u Benuxu Cabop Ilpasociasne [{pkee koju
Je ogpoican na Kputiy 2016. Togune iipegcitiassajy cagpemen u3pas ycuianose ca-
boprociuu. Aytopu cy y pagy HAupasuiu KOMUapamueHy UpuKas YpKeeHoupagHe
U eKyMeHCKe HepCileKiiuge 08e YCIaHo8e ca Yusbem ga UgeHIUUMUKYfy ciudHocuu
u pasauke y cabopnoj ceeciuu L[pkee. Ochoena xuiioiiesza paga cactioju ce y
ciagy ga cee upuilpemue pagre u OKyil/bara tipegciiojatiessa Ilpasocnasnux
Lpkasa ca yuwem opianusayuje Ceeiriol u Benuxoi Cabopa iipegciiasnajy ¢azy y
Pazeojy yciianoge cabopHociuu. Y iipeom geny paga yKa3auo je Ha u3y3etiny grex-
cubUIHOC 08e ycianoee Koja ce 1aKo Upunaiohasana pasnuiuiium ypKeeHum
ioupebama u gpyuiteeHUM OKOTHOCTUUMA, KAO U HA IO ga cAOOPHOCTI ipegciia-
660 OCHOGHY UHCTUULUYYU]Y HA KOJO] UOYUBA YPKEEHA OPIAHU3AYU]a 0Og UAPOXUJCKOL
U MAHACTUUPCKOT gO YHUBEP3ATHOT, Wj. 8acebeHCKol Hugoa. Y gpylom geny paga
Hpegciiassenu ¢y Upuipemuu cabopu u UpooremMaiiuka ca Kojom cy ce OHu Cyo-
yasanu. QMUY 3aK/bY4aK paga Molao Ou ce pe3umMupatiy y ciiasy ga je yCciuaHo-
6a cabopnociuiu 'y Ilpasocnasnoj Llpkeu iipesazuuing c60j ypkeeHO-upasHu 3HaA4dj,
Koju he ysek buitiu HeyiuitaH, u ga je goouna c8ojy eKyMeHcKy epcileKiiugy yume
Jje tiociuana gaxiiop cagpemenux melhyypreenux u mehysepckux ogrHoca.

Kwyune peuu: cabopnociu, Kpuiicku cabop, iilomecnu cabopu, 8acemeHcKu
cabopu, tipegcabopcke KoHpepeHyuje.

* Pag mpeacTaBiba MpUIIOT CTPATEIIKOM IPOjeKTy ,, M nenTutercku npeobpaxaj Cpouje” 3a
2020. roguny.
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1. YBOJI

LYcropujcku ycyn u yaec ceux I[IpaBocnaBaux llpkaBa, 6e3 usyserka, y
MPOTEKINM BEKOBHMa YUYHHHO j€ Jia Ce 3a jeTHO BpeMe MOTHCHE cabopcka mpak-
ca mmmpux pasmepa. Crora npencrojehn ,Ceet u Bennku Cabop® uma Hemporie-
HBHU 3Ha4aj 3a 0OHOBY CabOPHOT M KAHOHCKOT caMocasHama y Hamioj [{pkeu™,
u3jaBuo je Enuckon 3anajHoaMepuikd MakcuM y HHTEPB]YY natoM loauiuuyu
youn onpxaBama Cabopa Ha Kputy 2016. rogune. [loMmeHyTH HCTOpHjCKH YCYI
THYe ce unmeHune aa [IpaBocnaBhe L{pkBe BekoBrMa HUCY UMaJIe jeJHY TAaKBY
BpcTy cabpama kao mrto je kputcku Cabop.? Paziore oBor ycyna He Tpeba Tpa-
JKUTH y ClIa0Jbeiby cabOpHE CBECTH jep je Ta CBeCT OMIIa KMBA M MPOjaBJbHBajIa
Ce Ha JIOKaJIHOM U IOMECHOM HHBOY, HaKO HEHO [IPOjaBJbUBAE HA BACEJbEHCKOM
HUBOY HHje Ouio Moryhe 3axBasbyjyhu npe cBera ApyIITBEHO-TIOIUTHYKUM (aKTo-
puma. Mehytum, mogeTkoM aBagecetor Beka y [IpaBocnaBaum LlpkBama cazpe-
Ba CII03HAja O HEOITXOHOCTH MPOjaBe cabOPHE CBECTH U HA BACEJHEHCKOM HUBOY
OJTHOCHO CII03Haja 0 HEOITXOJHOCTH Ca3MBamka jeIHOT CBEIPaBOCIaBHOT cabopa.
Beh na camom nouetky npunpema 3a Cabop HCKpcia cy MUTama 0 KapakTepy
OJTHOCHO O IIpKBEHOIIpaBHOM ctarycy Oymyher Cabopa, Tj. 0 BbETOBOM MECTYy y
KOHTEKCTY LPKBEHUX cabopa npBor MuieHujyma. Ctora he nmpBu eo oBor paja
OouTH ocBeheH 1mojMy cabOpHOCTH M HACTAHKY M Pa3BOjy HHCTUTYIIHje cabopHO-
cTH (0OHOCHO cabopa) y MpBUM BekoBuMa xpuinhanctsa. CabopHa cBecT paHe
LlpxBe mpojaBsbrBaja ce ca3uBambeM cabopa Ha Pa3IMuYUTUM HUBOMMA LPKBEHOT
OpraHM30Bama U CTUIIAE YBHA Y cCabOpHY mpakcy paHe L[pkse mpencrasiba mpen-
YCIIOB 3a IMPaBUITHO pazyMeBame 3Hadaja u Mecta CBeror u Bemmkor Cabopa.

MebhyTum, open yKOpelheHOCTH y BUIIIEBEKOBHY Mpakcy paHe L{pkse, kpuT-
cku Cabop npezicTaBiba U peIIeKCHjy CaBPEMEHUX N3a30Ba, IITO JOKTPHHAPHUX
LITO LPKBEHOIPABHUX, ca KojuMa cy niomecHe [IpaBocnasHe LlpkBe Ouiie cyoue-
He y XX omnocHo XXI Beky. Bumenenennjcke npunpeme 3a Cabop He MOTy ce
rnmocMaTrpaTt CaMo Kao nocjaceania KOMIJICKCHUX JPYIMTBECHO-TIOJIUTUYKUX MTPHU-
TWKa ¥ IpoMeHa Beh cy oHe Omite yCIIOBJbeHE U TIOTParoM 3a HaYMHUMA TIpojaBe
cabopue cectu [IpaBocnaBue L{pkBe y caga cacBUM HOBUM KHBOTHUM OKOJTHO-
CTHMa M TO HAKOH BHUILEBEKOBHE NPUHYIHE ,,l1ay3€” y ca3uBamUMa CIUIHUX
cabopa. [TaxxsbuBO poydaBame TOKa CAOOPCKUX MPUIIPEMa OTKPUBA HE CaMO
LPKBEHOIPaBHE N3a30Be, ca KojuMa cy IIpaBocnashe L[pkBe Ouite cyouene, Hero
Y pa3Boj [0 MUTaky pa3yMeBama IM0jMOBa Kao IITO Cy ayTokedaliuja, ayTOHO-
MHja, pUMaT, CabOpPHOCT, EKJIFICHOJIONIKY HISHTUTET, UTI. bpojHa muTama Koja
Cy ce T0jaBJbHBaJia TOKOM IPHIIPEME Kao LITO je HIIP. MUTamke GopMHUpama yIpas-

! Enuckon 3anagHoamepuuku Makcum, [Juesnux ca Cabopa, Jloc Auhenec 2016, 13.
2 Enuckon 6pannuescku UrHaruje, ,,Ca00pHOCT U eBXapuCTHjcKo jenuucTBo Lpkse”, Ceettiu
u Benuxu Cabop. Yuewhe u ceéegouere Cpiicke [Ipasocnasne Llpkee, Uetume — beorpana 2017, 374.
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HUX CTPYKTYpa Ha CBEMPABOCIABHOM HUBOY, CBEJI0YE JaKJIEe, Ca jeJHE CTPaHe, O
noTpedu 3a M3HAJAKESHEM HOBHX Moayca MelympaBociiaBHe capame, alld ca
IpyTe cTpaHe, CBeJode U 0 ToTelkohaMa Koje ce jaBJhajy Kaza IpaBOCIaBHU
Tpeba 1a roBope jegHuM riracoM. 300r Tora he y Apyrom ey pana OuTH caxeTo
TIpeACTaBJbEH TIporiec mpurpeme 3a Cabop ca HarJIackoM Ha IT0jeIiHe IPKBEHO-
MpaBHE U EKYMEHCKE eleMeHTe. EKyMEHCKH eIeMEeHTH Cy 3Ha4ajHu He camo 300T
TOTa IITO HACTAHAK €KYMEHCKOT TIOKpEeTa Jaje UMITYJIC U 3a uBpIiithe MelycoOHO
MOBE3MBAakE MPABOCIABHUX HEr0 M 300T Tora IITO je [eo MPOoLec MpUIpemMa y
3HA4YajHOj MepH oberexniia mpobrematrnka ogHoca [IpaBociaBae L[pkBe mpema
JIPYTUM Xpunrhanuma.

VY tpehem u 3akspyaHoM neny pama Cetu u Benuku Cabop [IpaBociaBHe
LIpkBe he 6uTH caxero pa3MOTPEH M MO3UIIMOHUPAH Y KOHTEKCTY cabopa paHe
L pxBe, mocebHO y3uMajyhu y 003up cBe OKOTHOCTH Y KOjUMa je ca3BaH U OfpKaH
Ka0 U LPKBEHONPaBHE opende Koje cy oIpenuiie BheroB Tok u HauuH. [lopexn
TOTa, Y 3aKJEYYHOM JIeNTy pasia Omhe cyMUpaH! B €KYMEHCKH aCleKTH CaOOPCKHUX
npunpema kao u camor Cadopa.

2. YBOAHE HAIIOMEHE O IIOJMY CABOPHOCT

CabopHocCT (MJIM CHHOJATHOCT) crajia Mel)y IPKBEHOIIPaBHE YCTAHOBE KOje
CBOj€ 3a4eTKe MMajy y OpraHHU3alHji MPBOOMTHUX XPUITNAaHCKUX 3ajeTHUIIA.
TepMuH cabop ce y IPKBEHOIIPABHO] JTUTEpaTypH Hajuemhe KOPUCTH Kao fermi-
nus tehnicus K0juM ce 03HadaBa OpPraH IIPKBEHE yIIpaBe y yhjeM paay y4ecTBYjy
eMUCKONH. Y MUTamy je (JOHEeKJIe) yCIellaH IPeBo/] IPUKOT TePMUHA CHHOJ
(edvodog). Pea aivodog je criokeHuUIa cacTaBJbeHa U3 TIpeduKca odv-ca U nMe-
HUILE 000G-TyT, LITO OM y OYKBaJTHOM IIPEBOJY 3HAUMIIO CAIly THUIITBO, clief0e-
HUIITBO, CACTajarbe WK OKYIJbarbe.? Y aHTHYKO] [ pUKOj THM TEPMHUHOM O3Ha-
YaBaH je J0J1a3aK, OKyIJbamke, cCacTaHaK, CaBeT WIIM CKyN rpahana umja je cBpxa
pellaBame MUTaka Of OMIITET HHTepeca U JOHOMICHE HEOMXOAHUX o1IyKa.*
Hako ce nmojam cunop He cycpehie y HoBom 3aBeTy, BeoMa paHO ce MojaBibyje y
xpumrhaHCKO] KEBHKEBHOCTH. Pasii ce 0 MOIMCEMUYHO] pedH, Yhje 3HaYCHE j&
3aBHCHJIO O] KOHTEKCTA y KOjeM ce KOPUCTH.” UNHeHUIIA 1a Ce TI0]] TTOjJMOM CHHO

3 Tedpyrog A. Mropmvidg, Aeikd e véag elinvikig yidooag, ABAva 2002, 1709. N. P.
Tanner, The Councils of the Church: A Short History, New York 2001, 3. icroBeTaH cTaB 3acTy-
na u Jepoteoc Biaxoc: lepd0gog BAdyog, ,,T6 cuvodikod kai igpapyikd moritevpa 1 ExkAnciog
¢ xapiopa”, Osoloyia 2/2009, 68.

4 Baoiierog Zravpidng, O cvvodikde Oeouds ei¢ to Okovuevikdy mazpiapyeiov, O@eccalovikn
1986, 17.

5 Tlojam cunox cycpehe ce y 3Hauermy cKymna xpuirhana OKyIJbEHHX pajii BPIICHA CBETE
eBxapucTuje: ,,0 Xplotdv pn de&apevog g abetnoog tov Totépa Aoyiobnoetat, 516 TG dyadiig
Booiieiag dmofindnocetar. ob eivekey nelpdicde katd nécag sovédovg Epyecdar” Kinnument Pumckn,
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MOJKe TTOJIpa3yMeBaTH CKYII CBHX XpHIThaHa, eBXapHCTHjCcKa 3ajeTHUIIA WITH CKYTI
€MHCKOIIa KOjH BPLIN PKBEHY BJIACT yKasyje Ja cabopHOCT, Kao OMTHO CBOjCTBO
L{pkBe, Mpou3uiia3u U3 came keHe MPUPOJIE ,,K0ja HUje HUINTA JAPYTO J0 CBETa
eBxapuctuja”.’

Y oBoMm gemy pana he OuTu mpukazaHa eBOIyIIHja HHCTUTYTa CA00PHOCTH ca
noceOHMM aKIIEHTOM Ha HeroB 3Ha4aj y 00JHKOBamy U ()YHKIIMOHUCAIY [IPKBEHE
yIIpaBe U KaHOHCKOT ycTpojcTBa L{pkBe y menmau. Kao mTo je To yoondajeHo mpu-
JIMKOM MPOYyYaBama IPYTuX Tella U OpraHa, Ma)<ma je ycMepeHa Ha JiBa OCHOBHA
MATamka Koja ce THIY IPKBEHUX cabopa: KOju je cacTaB cabopa 1 Koje Cy FeroBe
HaanexHocTy. M3 oaroBapa Ha oBa /iBa MUTamba MPOUCTUYY Apyra CHOpenHa M-
Tama Moy T: MeljycCOOHOT 0fHOCA pa3THINTHX cabopa, HaunHa ca3uBama M OJTy-
yiBamba 1 Ap. | TaBHA XMUII0TE3a U3HETa y OBOM ey paja je 1a cabopHOCT Mmpe-
CTaBJba OCHOBHHM MHCTUTYT Ha KOjeM IMOYHBA [[PKBEHA OpraHu3aiuja, anu u L{pksa
yoriure.” [TojaBHH 00JIHMK TOT HHCTHTYTa BPEMEHOM Ce Meao, oMoryhasajyhu
L{pkBH J1a ce MpUIIaroay pa3IMuyUTHM UCTOPH]CKUM OKomHocTHMa. OBJIe ce yKa3y-
je Ha u3y3eTHY (QJIEeKCHOMITHOCT MHCTUTYTa cCa0OPHOCTH, Kao U Ha TO Jja Ha HeMY
MOYHBA YCTPOJCTBO HENOKyTTHE [[pkBe 01 MapOXHjCKOT U MAHACTUPCKOT JI0 YHU-
BEP3aJIHOT, Tj. BACEJLEHCKOT HUBOA.

2.1. HacTanak u pa3Boj HHCTUTYTA CaDOPHOCTH
Yy IPBHM BeKOBHMa XpumhaHcke npKBe

VY npaBociaBHOj JINTEPATypH ce CabOPCKU HAYMH pelllaBamba CIIOPHUX MH-
Tamwa y LlpkBu Besyje 3a HoBu 3aBeT, pu ueMy MojeMHU ayTOPHU 3a4E€TKE OBE

[Mocnanumua Jakoy, J. P. Migne, Patrologiae Cursus Completus, Patrologiae Graecae, tomus 2,
Paris 1886, (y nasmem tekcty PG), S3A. McTu TepMHH MOKe MMATH JOCTA ITUPE 3HAUCHE 1 03HA-
4aBaTH jeJHy IOMECHY [[PKBY HJIU IIyHONY IIPKBE Kao 3ajenHute cBux xpumrhana: ,,[IovieAdg amo
10D cuvedpiov MUAV kal TG TV XpioTiavdv cvvédov dnekheicOng, £av un eV0E®G Ta KaKDG
gipnuéva d10pbwb1ij”. Zuvodikn) Emiotoln namo Poung Keheotivov tpog Neotopiov, E. Schwartz,
Acta Conciliorum Oecumenicorum, Berolini- Lipsiae 1927, tomus 1, volume 1, pars 1, 80, 11- 12.
3aHUMJIBMBO je aa nana Kanectun npasu pasnuky usmely ckyra enuckora Koju 03Ha4aBa TepMH-
HOM CUHegpuoH Y CKyTIa CBUX XpuIithaHa Koju 03Ha4aBa TEPMUHOM cuHog. Yl Ha Kpajy THM HCTUM
II0jMOM O3HAYaBaH je CKYII eNHCKOIa: jeHE IOMECHE [[PKBE, CBIX IIOMECHUX IIPKaBa, KA0 U CKYII
SIIHMCKOIIA KOjH Ce 3aTeKHY y rpajy (MecHU ywin jomahu, a y JuTeparypu NO3HATHjU Kao CHINMY-
ca cuHOM). MlcTUM TEpMHUHOM Cce y XPUCTOJIOTHjU 03HAYABA CjeIUEEHOCT JIBE XPUCTOBE TPUPOJIC:
,,0 88 Koprog Tnoodc ovk €€ ATEA®V TPOyLATmV TO £lvol déxeTol, ALY TEAEIMV PUGEMY &V E0VTH
otvoodov detkvoot”. M. Abavaciog, [Tept 1od katd 10V Kooy dvOporov drodeiypartog, PG, tom.
26, 1233B. Bun. AAEEavdpoc-ZTovpog Zaipnas, H Xvvodikotns tne Exklnoiog ue foon to llpaxti-
xa v Okovuevikady Xovodwv, O@socarovikn 2007, 11-16.

¢ Tloppupuje Tepuh, ,,ITpaBociaBHo MoMMarme cuHoaaIHOCTH/CabopHocTH LlpkBe”, Folo-
cnoecka cmotipa 86/2016, 303.

7 Kao 1o je mpaBuIIHO U CIMKOBHUTO yka3ao Jummio [Tepuh: ,,be3 cabopHoctu [pkBa He
6u 6una Lpksa”, . Ilepuh, L{pkeeno iipaso, beorpan 2006, 40.
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ycraHnoBe Hanase y jeBanhesprma.? ITommro Tema oBor feia pajaa Hije TyMademne
U er3ere3a HOBO3aBETHUX TEKCTOBa, Onhe JOBOJFHO caMO HAIIOMEHYTH Aa cabop-
CKO ycTpojcTBO LlpKBe mMa CBOje yTeMeJbemhe Y XPUCTOBOM yUewy O LIpkBu
KOje je caJipyKaHO y HOBO3aBETHUM Kkurama. Meljy ayTopuma mocToju cKopo
OTITIITA CarJIaCHOCT J1a C€ MMPBUM BaXHHUjUM cabOpOM KOjH TIPEACTaBIba apXETHI
CBUX MOTOBUX cabopa y LpkBu cMaTpa Anoctosicku cabop, OJIp:KaH IMOJIOBUHOM
npBor Beka y Jepycanumy.” CBa JOCTyIHA Ca3Hamba O OBOM cabopy MOTHYY H3
15. rnaBe Jlena anmocTOJICKUX KOja C& MOXKE CMAaTPaTH HEKOM BPCTOM 3allMCHUKA
ca cemnuIie Tor cabopa.!? M3 cauyBaHOT TEKCTa ce BUIH 1a je ped o ad hoc Temy
ca3BaHOM 300r motpebe a ce JOHEce KOHAuHa OJUTyKa O MpuMeHu MojcujeBor
3akoHa Ha Xxpunrhane. [Ipo6iieM mpuMeHe cTapo3aBEeTHHUX MPOIHCa 0 00pe3amy
nojaBuo ce y Autuoxujckoj Lpksu. Ha xoju je Haunn cabop ca3BaH, Ko ra je ca-
3Ba0 M JIa JIM je U KO IbHMe TpezicenaBao Huje Moryhe ca curypromthy yrBpautm.!!
300r UCTAaKHYTE YJIOTE KOjy je UMao TOKOM paclpaBe, MOjeIMHHN ayTOPH 3aKJIby-
YU Cy JIa je amocTol JakoB mpenacenaBao oBuM cabopom.'? ¥V mpusior oBoM
CTaBy HMJIe ¥ YukeHUIa J1a ce on 21. rnase Jlena anoctonckux (pasa ,,anocToNu
1 TIPE3BUTEPH 3aMebyje KOHCTPYKITHjOM ,,JakoB U mipe3BuTepu’”. U3 Tekcra ce
BUJIU JIa Cy cabOpy MPUCYCTBOBAJHU arlOCTOIHU, TPE3BUTEPH, U ,,MHOIITBO  TIOJ
KOjHM Cc€ BepOBaTHO mojpa3dymeBaia MecHa LlpkBa. Y pacripaBu u 'y TOoHOMIEHY
OZITyKa YYEeCTBOBAIH Cy CaMO arocToiu U mpe3suTepu.'’ Omnyka cabopa Kojom

8 Ennckon Aranacuje Jeruh cmarpa na TajHa Bedepa u cunazak Ceetor Jlyxa Ha arocro-
ne Ha naH [legeceTHHIle MPeaCTBabajy MPBE cabope U OCHOB LpKBeHe cabopHocTH. ADavAG1log
IMéPrure, ,,[apddmoic Kot avavémols v To EoU®O TV OIKOVUEVIKOV GVVOS®V”, Zvvodika 1/1976,
68. cTu cTaB mpey3uMajy ¥ MmojeinHu rpuku aytopu. Bun. B. Xtavpidng, 25. B. dunac 3auetke
cabopHOCTH Hasla3u y XpUCTOBUM peunma: ,,OmeT BaM 3anucta KaxkeM: AKO ce JBa OJ1 Bac CIIOKE
Ha 3eMJbU y OMJIO KOjOj CTBapH 3a Kojy ce y3moure, nahe um Orary Moj Koju je Ha Hebecuma. Jep
T7Ije ¢y JABa WU TpH cabpaHa y MMe Moje, OHJje caM U ja Mehy muma” (Mrt. 18, 19-20). Bua. Bod-
o1og De1ddc, lotopikokovovikol ka1 ekkAnaioloyikal mpodmoOETEIS EPUNVEINS TV 1IEPDY KAVOVMY,
AbBnvor 1972, 25.

1. Tepuh, 302; Iodvvng Zniovrog, ,,O cuvodikdc Becpoc-Iotopikd, EKKANGLOAOYKE Kot
Kavovikd mpopAnpata”, Ocoloyia 2/2019, 8; B. Ztavpidng, 25; B. Pe1ddg, 26;

10 Mely ayTopuma He MOCTOjH CAarIaCHOCT OKO MUTAakba [a JIH Cy Y OBOM IIEPHOAY LIPKBEHE
MCTOpHje BOhEHH 3alMCHUIM O OJPXKaHUM CelHUIamMa cabopa. 3a Buie nHdpopmauja Buj. B.
Travpiong, 30.

II'B. ®ujiac u3HOCH TEOPH]y Jia je momecHu cabop L{pkBe y AHTHOXHjH JOHEO OUTYKY J1a
nomaJsse [TaBna n BapuaBy y Jepycanum kako 6u Majiu L{pkBu npenctaBuiu npodieM Koju ce
nojasuo. Jlakie, noMecHu cabop y AHTHOXH]H j¢ CBOJUM 3aXTEBOM ITOKPEHYO MOCTYIAK Ca31uBamba
Jepycamumckor cabopa. B. deiddc, 26.

12 T1. Tepuh, 302; Veselin Kesich, ,,The Apostolic Council at Jerusalem”, St. VVIiadimir’s
Seminary quarterly 3/1962, 112.

13 360r HEMPEM30CTH U KOHTPAINKTOPHOCTH, TEKCT OCTaBJba MOIyNHOCT pasmuIUTHX TY-
Mauema. Hauwme, mozx ,,MHOIITBOM™ c€ MOTY MOAPa3yMeBaTH CaMO allOCTOIH U MMPE3BUTEPH (LITO
6u 6uito y ckiany ca HaBoguma u3 Jam 15,6) unu mecna Lpksa. I. Znlodrog, 9, dpu. 11. YV cBakom
cllyuajy, y IMTepaTypH He OCTOjH CIIOP OKO YHILEHHIIE 11 Cy OJUTyKe JIOHOCHIIM U y pacipaBaMa
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cy xpurmrhaau ociiobol)eHn ox o0aBe3e MmomToBama MojCHjeBOT 3aKOHA TOHETA
j€ KOHCEeH3YyCOM, a He BehMHOM IJ1acoBa U AOCTaBJbeHa je AHTHOXUjCKO] LIpkBu
MIPEKo arocToia Koju ¢y y wy yrnyheru. [lakite, mpBu mo3HaTH cabop y HCTOPHjU
xpunrhancke LlpkBe OHO je cacTaBJbeH O[] arocTola U MPEe3BUTEPA, OATYKE CY
TIOHOITIEHE KOHCEH3YCOM M FheroBa HAIJISKHOCT je Onia ommta u Heonpehena:
CBaKO MHUTAaE Of 3Ha4aja 3a oApeheHy HpKBEeHY 3ajeqHUlly Ouio je Moryhe us-
HETH Tpell OBaKBy BpcTy cabopa. [Ipenusne u yreMelbeHe ojgaTKe 0 HaYuHy
casuBama cabopa 1 MOCTYTKY Boljera leroBux ceAnnna Huje Mmoryhe nponahu.

Y HoBoMm 3aBeTy ce MOXe HICHTH(UKOBATH jOIII jefHa BpcTa cabopa. To cy
OKyIJbara Ha HUBOY MecHe (JiokasHe) LpkBe o kojuma cy uHpopmanuje cauy-
BaHe y mocianumama Cs. armocrona Iasia." Ped je o caboprmma Koje Cy YUHHUIH
mecHa L{pkBa (xpuirhanu ongpehene o61actn) 3ajeHO ca anocToIOM KOju je Ouu-
TJIEIHO MMA0 UCTAKHYTY YIIOTY YV TOHOIIEHY oTyKa. OBakaB OOJMK caOOPHOCTH,
KOjH je OMO yCKO MOBE3aH ca CBETOM €BXapHUCTH)OM, OIICTA0 je TOKOM YHTaBOr |
Beka. TparoBu mocrojama TUX cabopa 3a0eleKeHn Cy y JeITUMa alloCTOJICKUX
orana: Urmwatuja Aatroxujckor u [lonukapna CmupHckor."> OHE Y CBOJUM TIO-
CIaHUIIaMa KOPUCTE Pa3TuINUTe TEPMUHE TIOMYT CHHEAPHUOH (00VEIPIOV) B CaBET
(ovufodliov). Ped je o Temy koje cy caurbhaBaliv SMUCKOI Kao mpeacenasajyhu
(ZporoBnuévov tov emioKoTOV) N IHETOBH Mpe3BuTepr. Kako ce BUIM U3 U3BOPA,
YIPaBO TaKaB jelaH eMUCKOINICKHU CaBeT (EMUCKOI ca MPe3BUTEPHUjaTOM) Oy YU~
Bao je 0 m300py JIHIa 3a pyKOmoJiokeme. J[abu TOK pa3Boja HHCTUTYTa cabop-
HOCTH CBE /IO TIOJIOBUHE APYTOr BeKa HUje Moryhe peKoHcTpyucaTH 300T Helo-
cTaTKa u3Bopa.'s

Y4eCcTBOBAIIM caMo anoctoniu u mpe3sutepu. A. ['éPtieg, 76; 1. [lepuh, 303; B. Ztavpiong, 27; L.
ZnGovrog, 9.

14 Jenan on mpumepa je 1 Kop 5, 1-6, 12-13. Bure 0 craBoBuMa y Be3H ca TOM BPCTOM ca-
6opa Bux. I1. Tlepuh, 302; 1. Znllodhag, 10; B. Ztavpidng, 28; A. I'éPtite, 76. 3annMIBNBO je na
B. ®unac 3a ce oBe cabope, 3ajeTHO ca jepyCaTUMCKIM U aHTHOXH]CKUM, KOPUCTH TEPMHH (II0)MECHH
cabop (romikn advooog). B. Pe1ddg, 26-27. Ped je, mo cBemy cyaehn, o ycnsbeHOM MOKyIIajy 11a ce
HEKH TIOTOKHU 00paciy IPKBEHE yIpaBe MpecinKajy Ha MpBOOUTHE XpUlThaHCKe 3ajeTHUIe.

15 B. ®unac Tparose cabopckor ypehema LlpkBe Hanasu 'y nocnanunama Kiumenra Pum-
ckor u Jlnonucuja Kopunrckor. Pasior ce Hanasn y leroBoM CTaBy ja ce cabOpHOCT HE HCII0JbaBa
camo Ha BaHpeJHUM cabopuMa KOju Cy ca3BaHU pajy peliaBama oapeheHor muTama, Beh 1a ce oHa
pOjaBJbyje y CBAKOM aKTYy, Tj. IENNy (£VEpyeia) EMUCKOIA, KOJU IENY]y Kao MPEACTaBHHUIIH I[PKaBa
KOje ce Hajia3e I0J ’lbUXOBOM YIIPaBOM, ,,pay MIOTBPhHBarba WIM BaCIOCTaBIbamkha 3ajeHHUIIE Y
paBoj BepH 1 Jby0aBu”. BAdc1og De1ddg, Ipovmobéacic diopoppwaems tov Osauod e [eviapyioc
v Hozprapyov, AOMvar 1969, 42. OBako mMUPOKO AeHUHUCAH HHCTHTYT CAOOPHOCTH MOXKE Ce
MPUXBAaTHTH CaMO MO/ YCJIIOBOM JIa CBH IOCTYIIIM M aKTH SIIHCKOIIa MPEACTaBIbajy CIIpOBOhembe
OJTyKa MPETXOJHO OAPKaHUX EMUCKONCKUX cabopa (TepmuHonorujom CB. UrmaTtja AHTHOXH]-
CKOT: GOVEIPLOV 1OV eTIoKOTO). KOMEHTapu Ha TEKCTOBE armocTONCKUX oTama: Nikog Nikoloidng,
Amocotolixoi Iatépeg, I popuazoloyiki kar Ocoloyikn mpoaéyyion, O@socarovikn 2002, 175-292.

16 A. JeBTuh U3HOCH CTaB Jia Cy Y TOM MEPHOJY IPKBEHE HCTOPHUjE EUCKONCKH CABETH 3a-
MEHEHH caboprMa y KOjUMa Cy y4eCTBOBAJIU CIUCKOI U BEMY CyCEeIHHU CHUCKONHU (KOjU Cy ra
pyxononoxuin). Bpemenom je 300r mojaBe jepecu JOMLIO 10 MPEHOCA CBUX HAJUJICKHOCTH Ha
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2.2. MUTpPONOJIUTAHCKH IOMECHU cabopu

Mely ayTopnMa TOCTOjU ONIIITa CarTaCHOCT Jia je Tl0jaBa pa3HUuX jepecu
JONIpUHENa pa3Bojy HHCTUTYTa cabopHocTH y xpuihanckoj Lipksu. Jenan o
npBuX XpuinhaHckux ucropuyapa JeBceruje Kecapujcku caqyBao je momaTtax o
YECTHUM OKYIJbakbuMa XpuilhaHa y BpeMe 00pOe ca MOHTAaHHCTHUYKOM jepecH.
Kako ce 13 BeroBor cBe104anCcTBa BUAM, TO HUCY OMla caMO OKYyTJbatba BEPHUX,
Beh cy ojip)kaBaHe pacnpane (T00¢ TPOTPATOVS A0YOVS ECETO.0GVTWYV) U TOHOIIICHE
cy omnyke.!” Jlocra neraspuuje JeBceBuje Kecapujcku omucyje cabope oapxane
KpajeM Ipyror BeKa IOBOJOM cropa o AatyMy mnpociase [lacxe. On HaBoau na
Cy TaJla OpyKaHU CHHOJU M CKYIIOBH CIHCKOIIA (0DV000L 01 KOi GVYKPOTHOELS
émoromv)."® Haxasoct, HUCY cadyBaHH MPELU3HH MOJAIN O CACTABY M HAIJICKHO-
cTHMa oBUX cabopa. 3Ha ce Aa cy caboprMa NPUCYCTBOBAIN UCKJBYYUBO EUCKOIH
u3 onpeheHe aprkaBHEe aIMUHUACTPATHBHE jeIMHUIIE MK ofpel)eHor reorpadckor
noapydja. [IpencenaBao uM je enuckon MeTporoe, Tj. Hajpeher rpama Kojem cy
TPaBUTUPAJIH CBH I'PAJOBU M MECTa M3 KOJHUX CYy OCTaIH CIMUCKONHU JOJIa3UiIu.
Onnyxe cy, Mo MpaBuITy, JOHOIIEHE KOHCEH3YCOM HaKO je BEpOBATHO MOCTYIIAHO
Jpyraduje Kaja KOHCeH3yc Huje omno moryhe moctuhu.!” Ha ocHOBY nocTymHuX
TEKCTOBA MOT'Y c€ U3BYNHM OMIUTH 3aKJby4ll O HHCTUTYTY CA0OPHOCTH Y OBOM
nepuoay pKBeHe ucropuje. Hajipe, cabopu cy 4yecTo opikaBaHU U MOCTAIU Cy
neo xxuBota L{pkse. U3 6orare kopecrionaeHmuje n3mely cabopa Buam ce na je
KpO3 pa3MeHy cabOpCKUX akaTa U3pa’kaBaHo jeAMHCTBO CBUX (mo)MecHUX L[pka-
Ba. Y Tpehem Beky cabopcko OilTyYHBame MPUMERYje ce y CBUM 00JIacTUMa TJe
ce nojaBuia xpuirhancka L{pksa. Cabope cy cazuBaiii €MUCKOIH, TIPH YeMY Ce
y u3BopuMa cycpehe nudepenuujannja uzmel)y cabopa y unjeMm paay cy y4ecTBo-
Balld CaMo CMHCKOIU U cadopa KOjuMa Cy MPUCYCTBOBAIH €MTUCKONH U MPE3BU-
tepu.?’ [lo mpBU NyT Ce CIOMUY cabOpU HA KOjUMa y4eCTBY]y €IMUCKOIHU U3
BUILIC PUMCKHUX POBUHIIM]A, KOjU CE€ Y HEKUM U3BOpHUMa Ha3MBajy BETUKUM cabo-
pHMa eMMCKoNa (v Talc ueylotaig Tdv émokommy aovoooig).?! Y jennoj o mocia-
HUIIA CauyBaH je moAaTak o cabopy KOj! je peIOBHO OIpKaBaH j€ITHOM TOIUIITELE,

SIHICKOIICKH caBeT. Mako Jenyje 1a je oBakBa eBOJyIlMja HHCTUTYTa cabopHocTH Moryha u Jio-
rHUYHA, HE MOXE C€ MPUXBATHTH 0e3 030MJBHUX PE3EPBH jep CE HE 3aCHHBA HA PCICBAHTHUM
HCTOPHUjCKUM M3BOpUMaA M3 IIPBE MIOJIOBHHE IPYTOr Beka, Beh rnojceha Ha HOTOWY cabopcKy opra-
Huzauujy Lpkse. Bua. A. ['éftitg, 76-77. CniuuaH ctaB MHOTO paHuje y nomahoj nurepatypu
u3Heo je H. Munam. Bun. Hukogum Munam, [lpagocrasho ypreero iipaso, Moctap 1902, 426.

17 Evoéfiog o Kowoapeiag, Exrxlnoiactici lotopia, 5, 16, 10. loctymao online: http://users.
uoa.gr/~nektar/orthodoxy/history/eysebios_ecclesia_historia.htm, 10. zerem6ap 2020.

18 Ibid. 5,23, 2.

19 B. Zravpidng, 33-34.

20 Evoéfioc o Kawosapeiag, Exkxinoiootiki lotopia, 6, 23.

21 Ibid., 7, 5, 4. TlocToju TeopHja aa cy oBe cabope cazuBalie HCTOBPEMEHO CMUCKOIIMjE 13
BuIe npoBuHIKja. B. Ztowpidng, 36.
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a KOjM Cy YHHUIIM TIPE3BUTEPH U TIPENCTOjaTesbH (Tpoiotduevor).?? Jlakie, TOKOM
JIPYTOr BeKa MOCTENEeHO ce yobnuuasa cabopHH cucTeM ynpase y LIpksu, y Tpe-
hewm Beky oH m00Hja jacHe oOpHce, TOK T0jaBa T3B. BEIMKUX cabopa IpeacTaBiba
MPUIIPEMY U YBOJ Y €II0XY TIOMECHUX U BaceJbeHCKUX cabopa.

[TomecHu cabopu cy cabopu enmucKona jemHor neia BacesbeHcke Lpkse, Tj.
SMUCKOIIA jeIHE WIIH BUIILIC ay TOKe(aTHUX MUTPOIONHja.>? YV BIXOBOM pajy yue-
CTBY]Yy UCKJBYUHBO EIMCKOIH 1 TO OHUX enapxuja Koje MPUITaIajy UCTOj IIPKBEHO]
aJMUHHUCTPATHUBHO] jeMUHUIIN—MHUTPOIONIHU]H, YHj€ Cy Ce TEPUTOPHjaIHEe TPAHUIIE
TIOKJIataJie ca rpaHuIiama onpehere npskaBae (MOTUTHIKE) a IMUTHUCTPATHBHE je-
JUHULEe-TpoBUHIM]je. Enmrckon MeTpornone (MUTPOTIONNT) Ca3uBao je IOMECHe
cabope, MO3MBAO CMICKOIEC HAa CETHUIIE U MTpeIceNiaBao je ceannnama. Kanonnma
cy npenBuljeHe Ka3He 3a eMUCKOIE KOjU ce He 0/1a30BY MUTPOIOIUTOBOM TTO3HBY,
Kao0 M Ka3He 32 MUTPOIOIUTA KOjH 3aHEMapH Jia ca3oBe cabop enuckorna. Tpyncku
cabop mponucao je 1a oBu cabopu Tpeba Jia ce OnpkaBajy HajMamke jeJaHyT y
roaunun.?* Munumanad 6poj diaHoBa cabopa Jia Ou BeroBe OIIyKe OHITe MyHOBa-
JKHE je TPU: MUTPOIIONHT U JiBa emuckorna.”’ M3yserak cy ogpende 12. mpasuia
Kaprarenckor cabopa kojuma je mpeaBuleHo J1a ce eIUCKOITy MOXKE CYTUTH jeTHHO
y IPUCYCTBY HajMame 12 enuckona. MeljyTum, 0BO MpaBUIIO HUje AOCIESTHO MPH-
MEHHBAHO HU IPe, HU HAKOH HEroBOT MOoTBphrBama Ha TpysickoM cabopy.?s

['pannie HaIJIEKHOCTH IOMECHUX cabopa Hajoosbe je n3pazno H. Mumam:
OHAa ce TIPOCTHUPE Ha CBE TTOCIIOBE KOjU ce THUY ofpeljeHe IpKBeHe 00IacTH (MUTPO-
T0JTHje), a KOj! IpeBa3uiia3e HaIJIeKHOCT SMUCKOMA Y BeroBoj enapxuju.?’ Kow-
KPETHO, y HaJUJIC)KHOCT MOMECHHUX cabopa craja: n300p U MOCTaBILEHE CIICKOIA,
OCHHBa¢ HOBHX CIHCKOITHja M YIIpaBa IPKBEHOM UMOBHHOM.?® Y ckiany ca mpa-
BOM XHPOTOHH]E (ius ordinandi) oBu cabopH Cy UMaTH U CYJCKY BIACT. Y TIPBOM
CTEMeHy MOMECHH cabop je CyAHo KPUBHIIE emHucKona, MelycoOHe Hecyrinacume
n3Meljy emrcKona y Be3u ca rpaHuIlaMa ’bHXOBE jYPUCANKIINjE, Ka0 U HECYTIIaCHTIS
n3Mely KIupuKa 1 1anka ca jeHe U emucKona ca apyre ctpane. [lomecHu cabo-
p¥ Cy Y IPYTOM CTEIIeHY peliaBaiy Mo xandama MPOTHB OJITyKa SITUCKOICKUX
cynosa.”?? OBu cabopu mpecTaiu Cy jaa ce cactajy kpajem XII Beka o uemy cBe-
JI0Y€e ¥ CPEIEhOBCKOBHN KOMEHTATOPH CBEIITEHHX KaHOHA 30Hapa u Bancamon.3'

22 B. Ztawpidng, 36.

23 Cepruje Tpouukwu, [{preeno iipaso, beorpan 2011, 79.

24 Am. 34, 1 Bac. 4,6, IV Bac. 19, VI Bac. 8, VII Bac. 6, Kaprar. 13, 17, 23, 39, 73, 85, Cap. 6.
AHnTHOX. 9, 16. 19, 20. [IpeBoa kaHOHA Ha cpricku je3uk: Atanacuje Jepruh, Ceewitienu kaHoHu
Ipxse, beorpan 2005.

25 H. Munam, 339. AHT. 16, 20.

26 H. Mumam, 339.

27 Ibid., 338.

281 Bac. 4, I'V Bac. 28, VII Bac. 3, Kaprar. 29, 98, AuTHOX. 25.

29 An. 37, I Bac. 5, IV Bac. 28, VII Bac. 3, Cap. 14, AuTHox. 6, 12, 20.

30 B. Ztavpidng, 64-65.
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2.3. Beauku cabop u aujeue3ananu cadbop

[Toceban Bua cabopa Ouo je Benmuku cadop (ueilwv obvodog) y 4nju cacTaB
Cy yJa3mIIy SIUCKOITY U3 BUIIE MPOBHHITH]a. 1aKo je TelKo yTBPIUTH JIa JIH je ped
0 HOBHMHH HJIM O IPAKCH Koja je MOCTojaa IMpe BEeroBOr OpKaBama, YHHECHHUIA
je 1a ce KaHOHCKH IIPOITUCH O OBOj BPCTH cabopa cycpehy 1o npBu myT y paBuIIH-
Ma AHTHOXHjCKOT cabopa (341). Y nurepaTypu je U3HETO BUIIIE CTABOBA O lbHXOBOM
kapaktepy. Ca jefiHe cTpaHe Cy ayTOpH KOjH CMaTpajy Jia je ped O IPOIIHPEHOM
HIOMECHOM Ccabopy, y YHjeM pajly yuecTBY]y SIHCKOITH U3 CYCEIHHX MPOBUHITH]a.>!
Ca nipyre cTpaHe Hajia3e ce CTAaBOBU y IPUIIOT TE3H Jia CY BEIMKHU cabopH 3arpa-
BO BpCTa JIMjele3aTHIX cabopa (twv dioiknoewy advodol), y drjeM paay cy yde-
CTBOBAJIM €MUCKOITHK U3 oipeheHe nujenese (Oroiknoig).3? TlocToju 1 cTaB j1a je pey
0 jeTHOM 0COOEHOM CTa/IMjyMy €BONYIIHje I[PKBEHE OpraHu3allyje, Koja moYnmbe
ca MOMECHUM EIapXUjCKUM cabopuma (ewapylaxy) odvodog) U 3aBpliiaBa ce ca T3B.
nomahum cabopoM (evonuovoo cvvodog).> Tlo ceemy cynehu cactas oBor cabopa
onpehuBao je cam mutponoauT.>* Haxainocr, Hucy cadyyBaHe HH(pOpMAIIHje O
ypehemy oBux cabopa. buo je HajnexkaH 1a CyaH eMUCKONIMa Y OHHM CUTYaIlH-
jama KaJjia MUTPOTIOJINTAHCKU ca0op HHje OMo y MOryhHOCTH Jia JIOHECE OIITyKY
0 BMX0BO] KPUBHIM. 3aHUMJBHBO j€ J1a ce TpaJuliHja Op)KaBamba OBaKBUX cabopa
3aJipykalia cBe JIO JaHac. JeqaH o1 KapakTePUCTUYHUX MIPUMEpa je Clydaj Kumap-
CKOT TIpe/iceTHuKa 1 apxuenuckona Maxkapuja I11, koju je cBprayT (e unHa)
omnykoMm Ceeror cunona Kumapcke Llpkse. Tum noBomom 3acenao je Bemuku
cabop y 4mjeM pay Cy y9eCTBOBAIH aJIeKCAaHAPUjCKHA M aHTUOXHU)CKH MaTpHjapx
Y MUTPOMOJIMTH U3 aJICKCaHIPUjCKe, aHTHOXH]CKE U jepycallMMCKe NaTpHjapIiu-
je. Benuku cabop je monuiutno omnyky Cunona Kunapcke LipkBe, ocyano Ha
Ka3Hy cBpruyha enmckorne Koju cy y JIOHOIICHY T€ OJUTYKE YYeCTBOBAJH H I10-
CTaBHO JPyTe eMUCKOIIe Ha lbUXoBe enapxuje.’ [lojeanHu ayTopu y oBUM cabo-
puMa BHJIE TIPETEUy CaBPEMEHUX CBEMPABOCIABHUX OKYII/bamba."

VY uzBopuma ce cycpehe jour jeana Bpcta cabopa o K0joj Hema IyHO cauy-
BaHMX Mojlataka. Peu je o qujerie3anHuM (er3apxaTckuM) cabopuma, 1j. o cabo-
pHMa y YdjeM pajy Cy yU4eCTBOBAJIU CMUCKOIH jeTHE PUMCKE yIpaBHE 00JacTH

31 Pierre L’ Huilier , ,,X0v0d0¢”, HOwxij kot Opnokevtixij eykvriomaideia, topog 11, ABnvar
1967, 580, [avterenuwv Podomovrov, Exitous kavovikod dikaiov, @socaiovikn 2005, 137.

32 Adolf Martin Ritter, Das Konzil von Konstantinopel und sein Symbol, Gottingen 1965, 90.

3 I1. Podomovrov, 209.

34 Huje mo3HaTO J1a JIM je MUTPOIIONUT HMao 06aBe3y Jia II030Be CBE CYCEIHE €MUCKOIIE HITH
je Morao 1o cBoM Haxolemy Jia MPOIEHH KOJIUKO M KOjHX CYCEeIHHX elucKorma Tpeda aa Oy e npu-
CyTHO Ja 0u ce ogpxkao Benuku cadbop. [loctoju MmoryhHocT 12 je 0BO muTame OHUII0 perieHo 00u-
4YajHUM [IPABUJIMMA KOja HUCY CadyBaHa y JOCTYITHUM H3BOPUMA.

35 A. Jestuh, 259.

36 Piette Duprey, ,,The Synodical Structure of the Church in Eastern Theology”, One in Christ
711971, 122.
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KOja je Ha3uBaHa mujere3oM.’’ TTomTo HeMa HEIBOCMHUCIIEHUX HUCTOPHUjCKHX JI0-
Ka3a 0 ’BbHUXOBOM IOCTOjakby, Y IUTEPATYPH c€ MOT'Yy TpoHahu pa3InunTH CTaBO-
BH 0 OBUM cabopmma, Koju ce kpehy o TOTIyHe HeTallHje BHXOBOT II0CTOojamka,®
npeko norcToBehnBama ca narpujapuijckum cabopuma,® 1o craBa ja ce pajau
0 mocebHoj u ocobenoj BpcTr cabopa.*” Mnak, Behuna mucara ce ciaxe aa cy
0BH cabopH OJpKaBaHH MO MOTPEOH, Y IbUXOBOM paay YUeCTBOBAJIH Cy EMHCKO-
M U3 jefHe qujere3e (er3apxuje), Ca3uBao uX je er3apx (SMUCKOI KOju ce HaJa3uo
Ha Yely Jujere3e) U OapXKaBaHu Cy y MeCTy meroBor ceumira. Haanexan je
010 3a MUTamka Koja cy MpeBa3miia3uiia OKBUPE HAJIC)KHOCTH JIPYTUX TIOMECHUX
cabopa.

AKO ce OCTaBH 110 CTPaHU MUTAKE UCTOPHUYHOCTH JIHjele3aTHIX cabopa,
M3BOJIY CE€ 3aKJbyUaK Jla caMa YMH-CHHUIIA JIa TOCTOje TPAroBU EBUXOBOT MOCTOjarha
yKa3yje Ha TpoIiec W3rpaame HaIMHATPOIIOIUTAHCKE BiIacThH y LpkBu, xoju je
010 moBe3aH ca popMupameM cadopa y Koje je yIa3uo MHUPH KPYT emuCKomna y
OIIHOCY Ha MUTPOMOJIUTAHCKE cabope. Y TakBe cabope cmanajy Beh cmioMeHyTH
natpujapuiujcku cabopu. Tokom [V 1 V Beka MUTPONOIUTH BEJIMKUX T'PasioBa
PumMcke nmniepuje cTeKI ¢y cHaXkaH yTHIaj y LlpkBu na cy ce rmaBHY I[PKBEHH
MOCJIOBH TTOYEITH PACIPABIBATH Y TUM IpajjoBUMa. MUTPOIOIUTH TIET TIaBHUX
xpuIThaHCKHX [IEHTapa Ha3WBaHHU Cy MaTpujapcuma. BpeMeHoM cy ocTaimi MUTPO-
MOJUTH U3TYOHIIN CBOjY CAMOCTAITHOCT, TaKO JIa Cy CBE HaAJIC)KHOCTH TIOMECHOT
(MHTPOTIOIUTAHCKOT) cabopa MpeHeTe Ha maTpujapmujcku cadop. Taj cabop ca-
YUEHABAJIU CY Y MOYETKY CaMO MUTPOIOJIUTH, & KACHU]E U SITUCKOIH U3 001acTH
Koje cy ce Hajaswie 1o Biamhy natpujapxa. Cabopmuma je mpenceaaBao maTpu-
japx, ofipyKaBaHu Cy PEIOBHO jeTHOM rouiie (y jyHy uiu centemopy).*> Kana
je oBaj cabop 3a100M0 CTaTHU KapakTep, CEAHUIIC CY OApKaBaHe JBa MyTa He-
nesbHO. Cabop je ompikaBaH y MECTY y KOjeM Ce Halla3uiio CeIUIITe naTphjapxa.

37 Tlomerna puMCKe Ip)KaBe Ha aIMUHCTpaTHBHE 001acTu y Bpeme Koncrantuua Bemnkor
u3rieana je y Hajkpahem oBako: qprkaBa je Ouja mojesbeHa Ha 4eTHpH npedekType, cBaka mpe-
(hexTypa O6uia je moaesbeHa Ha HEKOIMKO Aujenesa (d1oiknoig), CBaka nujeresa je Ouia nojaepeHa
Ha MPOBHUHIIM]E (¢7apyio), a TPOBUHLU]E Cy Onje MoaesbeHe Ha BUIIE MABUX OKpYyTra (Topoikia).
H. Munaui, 317, ¢u. 8.

38 3a BuIe aprymMeHaTa y mpuIIor T€3H Ja OBU cabOpH HKUCY HUKaJ1a mocTojanu Bu. Joseph
Hajjar, La synode permanent dans 1’église byzantine des origines au Xle siecle: (synodos ende-
mousa), Roma 1962, 37-38.

3 Xpvodotopog Moraddnovrog, ,,Kovetavivounoreme ToOvodor”, Meyain eAinvikii eyko-
rKlomaidela, Topog 5, AOfvar 1931, 639. dkdpetog Bageidng , Oliya tiva mepl twv Zovodwy kot
on v otkovuevikdv, Oescakovikn 1926, 6. H. Munam npuxsara nocTojame OBHX cabopa U TO
Kao moceOHe (aze y HacTaHKY maTpujapimnjckux cabopa. H Munam, 337.

40 Tgpdvopog Kotomvng, Znueidaoeic tov Kavovikod dikaiov tne Opbodotov Avarorixiic
Exxinoiag, top0¢ B, O@sccarovikn 1961, 166.

41 Tbid.

2 Bua. 127. u 137. JycrunujanoBy Hoseiny, I A. Pailng, M. [TotAfic, Zoveayua tdv Osiwv
kai Tep@v Kavovov, topog B, Abfvnow 1852, 325-326.
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YV HaIe)KHOCT MaTPHjapIITHjCKOT cadopa crasajy: u30op marpujapxa, u300p u mpe-
MEIITaj SMHUCKOIIa, Y3/IU3ambe opel)eHe eruCKOoNje Ha BUILU CTETICH, IaBakhe cariia-
CHOCTH 3a CTIajarhe ABE SMUCKOITH]e, TPEHHAYCHC TTATPHjapX0OBE OIITyKE IPOTUBHE
KaHOHMMa M BPIIEH:€ [[PKBEHE CYJCKE BIACTH Y IPYTrOM (BHUILEM) CTENEHY.

2.4. BacesbeHckn cabopu

BepoBarHo Hajio3HaTHju U3pa3 cabopHOCTH Y XpulThaHCTBY jecy BacesbeH-
cku cabopu. JlepuHuimja BaceJbeHCKUX cabopa NMa HajMarmhe OHOTMKO KOJTHMKO
U ayTopa Koju cy ce wuma OaBwin. H. Munam negunuine BacesbeHCKe cabope
Kao ,,CKyTl TTaCTHpa U yIUTeJba MPKBE, CabpaHuX 10 MOTYNHOCTH U3 CBH]Y Kpa-
jeBa xpurhaHckor cBeTa, Ja 3ajeMTHUYKH OIJIyUe O MUTambuMa Koja ce TU4y LPKBE
W 4Hje O[UTyKe Tajaa IpruMa 1 Mpu3Haje cBa 1pkea’.** OBy mepuHHILIN]Y, Y3 Ompe-
heHe u3MeHe, MpUXBATUIH Cy OpOjHU MOTOWKHU ayTopu.® Ciuyte neduHHULIKje
MoOry ce mpoHahu 1 Ko rpukux ayropa.*® 13 60oraTux NCTOPHjCKUX H3BOpa BUIH
ce Jia cacTaB BaceJbeHCKUX cabopa HUje OMO yBeK UCTH. Y paay BacesbeHCKUX
cabopa y4ecTBOBAIH CY, 110 MPaBHIIY, CAMO EMUCKOITH, Kao 4JaHoBH cabopa ca
npaBoM riaca. [lopen enuckorna, o1 KJIMPHKa Cy MOTJIM y4ECTBOBATH PE3BUTEPH
1 hakoHwm, aTy OHM OM UMAJIH MPABO TIaca UCKJBYYHNBO Kao MPECTAaBHUIIA CBOJUX
eMHCKOIa KOj HUCY MOIJIH JIMYHO JIa yUECTBY]jy. Y CYNPOTHOM, MOIJIU CYy IIPUCY-
CTBOBATH BaceJHEHCKHUM cabopruma, aru 6e3 IpaBa Iiaca, y CBOjCTBY CeKpeTapa
wiu nomohHuka enuckona. bes nmpasa riaca cabopuma cy MOTJIM IPUCYCTBOBATH
MOHACH U JIAUIIH Ka0 CAaBEeTHHUIIHN MJIK JIeO TpaTke CBOjUX eruckorna. Takole, Bace-
JHEHCKUM caboprMa je MOrao MpUcyCTBOBATH POMEJCKH LIAp WIIN H-ETOBH ITPE/ICTAB-
HUIM. Brajgap je iMao uCTakHyTY YIIOTY Y Ca3uBakby U OpraHU3allujy BaceJhEHCKUX
cabopa. OH je ca3uBao BacesbeHCKe cabope, onpelBao MecTo U Bpeme ofpiKa-
Bama cabopa, cTapao ce 0 J0JaCKy MO3BAHUX SITUCKOIIA U IIOTBPHHUBAO j& OTYKe
BaCEeJbEHCKUX cadopa MoceOHUM aKTHMa, Ha OCHOBY KOjHX Cy T€ OJJTyKe CTHIIAJe
paBHY CHary JpxaBHuX 3akoHa.*’ Kaj je peu o mpencenaBamy Bace/beHCKUM
caboprMa, MUIILJbEHA KCTOPUYApa Cy TOJIHUKO MoJeJbeHa J1a ce Kpehy oz moTmyHe
HeTralfje KIaCHIHOT MpeceiaBama OBUM cabopuma,*® 1o Tora ja mpuxsarajy
MOCTOjarbe MPEeACEIHUIITBA, IPH YeMY Ce IpaBH pa3iuka u3mely mpasa npexuce-
JlaBarmba y CMUCIY YIIpaBJbakha TOKOM CEJTHUIIA, yCMepaBama pacipaBa v yTulaja

4 H. Mumna, 341; I1. Poddnovdrog, 136.

44 H. Munam, 307.

45 C. Tpouukwu, 77; J1. Iepuh, 41, Bpauko Lucapx, [[pxeeno ipaso I, Beorpan 1970, 91; P.
Bophesuh, [{prseno ipaso, beorpan 1939, 15.

46 Todavvng Kappipng, ,,Owovpevikai chvodor”, HOwxkij kot Opnokevtixij eykvkloraidgia,
wopog 9, Abfvar 1966, 688.

41 B. Zravpidng, 264-272.

48 Kadivikog Aehkdvng, H mpdty ev Nikaio Oikovuevikii Zovodog, Kovotavtivovmoin
1930, 92.
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Ha OTyKe, KOje je MpHumagajgo emucKony YHjH je IPECTO OMO TPBH II0 PaHTy Y
BaceJheHCKO] LIpKBH, 11 TOYacHOT IpeficeaBama, Koje je IPUIIaaalio Biaapy WiH
ErOBOM ITpeICTaBHUKY.* Viora Biaiapa y casuBary cabopa Huje Ouiia CyIITHH-
CKH Y KOHCTUTYTHBHH €IIEMEHT BaceJheHCKUX cabopa, Beh je mpecTaBibana mo-
CIICIMILY YHLEHHUIIC /1a je ApkaBa (BIaaap) MoceoBalia CBE HEOMXOIHE pecypce
3a JIaKIIly U jeMHOCTaBHU]Y OpraHU3al1jy BaCeJbEHCKUX cabopa.

Bacesbencku cabopu y L{pkBu nMajy HajBUIILY YIIPaBHY, CYACKY H 3aKOHO-
naBHy BiacT.’ M3 cauyBaHHX H3BOpA MOXE CE 3aKJbYUYHTH J1a Cy cabopH OHiTH
HaNIeKHH 1a ofpel)yjy qormare Bepe (BEpCKo yueme), 1a HCIUTYjy U YTBphyjy
PKBEHO Tpesiame, Aa npecylyjy o HOBUM ydemnMa Koja ce nojaBibyjy y Lipksu
u j1a oapeljyjy CTeneH u rpasa IpkBeHe jepapxuje. Kaj je peu o cyackoj BiaacTH,
BaCEJHCHCKHU cabopH MPEICTaBIha]y HAJBUIY CYACKY HHCTaHIY ¥ LlpkBu. OHU cy
yjelHO HajBHUINA 3aKOHOJAaBHA BJIACT KOja TOHOCH Ipomnuce (KaHOHE, ITpaBHIIa)
Koju cy omreobaBe3nn y cBuM lIlpaBocnaBaum LpkBama. Tum mpomrcnma ype-
heHu cy ycTpojcTBO M (PyHKIIMOHKCAE IIPKBEHHUX TeJa U I[pKBeHa ynpasa. Ha
BaceJLCHCKUM caboprma BpIIICHA je peBH3Hja Baxkeher PKBEHOT 3aKOHOIABCTBA
u konudukaiuja nocrojehux mpormwuca.>!

3. IIPUITPEME 3A KPUTCKHU CABOP

[Mpunpeme 3a Ceetu u Benuku Cabop [IpaBocnasue Lpkee Tpajasie cy 10-
cTa Jyro 3axBasbyjyhin OpojHUM MpekuauMa Hajuelihie yCa0BJbEHUM CI0KCHUM
JIPYLITBEHO-MOIUTUYKUM OKoJTHOCcTUMa X X onHocHO X XI Beka. ITopen pyror
CBETCKOT para, y TOM KOHTEKCTY MOceOHO Tpeba IMOMEHYTH Ieprol KOMyHH3Ma
OJTHOCHO OJIOKOBCKE IT0/IeJie TOKOM Kojux cy mnojeaune [IpaBocnasae LlpkBe Temrko
crpanane. Ca 1pyre cTpaHe, Jy>KHHA IPUIIPEMa MOXKe ce 00jaCHUTH 1 YHH-CHH-
oM z1a cy nomecte [IpaBocnaBhe L{pkBe TexkuIe kKa TOME J1a Ce Ha THEBHOM Peay
Cabopa Hal)y cBe, 3a )xuBOT LIpkBe akTyenHe, TeMe, a TO je CBAKaKO H3HCKUBAJIO
030MJBHE U JyTOTpajHe IpUIIpeMe, IoceOHo NMajyhn y BUIy YMILCHULLY, /1A jeaH
takaB cabop [IpaBocnaBna L{pkBa HUje nMaa BeoMa IyTo.

[Ipumnpeme 3a cabop MOTY ce yCIOBHO NOBE3aTH Ca HACTOjalblMa 3a uBplihe
MehynpaBociaBHO MOBE3UBaE, TOCEOHO Y Be3u ca GOpMYITHCABEM 3ajeATHUYKOT
cTaBa MpemMa eKyMEHCKOM IMOKPETY, KOjU je Tajia HacTajao U pa3Bujao ce. Bace-
JbeHcku [Tarpujapx Joakum 111 ynytuo je 1902. ronune Ilocnanuiy npeacroja-
tespuMa [IpaBocnaBaux L{pkaBa y K0joj je 03Bao Ha jauamke Meh)ycoOHMX 0OmHO-
ca Kao ¥ Ha oapeleme mpema HenmpaBoOCIaBHUM I[pKBaMa.>? Pa3Boj eKyMEHCKHX

49 H. Mumam, 312.

S0T1. PoSomoviov, 48.

SUH. Mwuam, 309-310.

52 Bup. Peter Neuner (Hojuep), Okumenische Theologie. Die Suche nach der Einheit der
christlichen Kirchen, Darmstadt 1997, 85-86.
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omHOca Owo je TraBHU MOTHUB U 3a [locmanuity Bacesbercke [larpujapmmuje n3
1920. ronue ,,Xpucrosum L{pkBama mocyaa™™ y kojoj je uamely ocraor mpes-
JIOKEHO (hopMuparke ,,JIure mpkasa’ CIMYHO IMOCTOjamy ,,JInre Hapoma”.>* TTopen
tora [locnanuna je npeasuhana u unTaB HU3 KOHKPETHUX Mepa 3a pa3Boj capaj-
e u3Mel)y xpunrhana kao mTo Cy capaarmka Ha HUBOY TEOJIONIKUX (aKyITeTa,
pa3MeHa CTy/IeHaTa, CAaBeTOBaba O MUTAmbUMa OJf 3ajeJHHYKOT HHTepeca, UT/.>
O06e¢ oBe MocIaHuUIIE, Kao U ApyTe MehympaBociaBHe aKTHBHOCTH U3 TOT TIEpHOIa,
CBeoYe HEe caMo O MPABOCIABHOM MHTEPECY 3a Pa3BOj €KYMEHCKHX OJHOCa ca
JIpYTruM XpHUIThaHCKUM I[pKBaMa, HETO U O HEONXOAHOCTH MPONyOJpbHBamka O
Hoca u3mehy nomecuux [IpaBocinaBaux Lpkasa.

VY TOM ce KOHTEKCTY MOKe TIOCMaTpaTH ofipskaBambe cabopa®® y [lapurpasy
1923. ronune, xoju je ca3pao Bacessencku [larpujapx Menetuje MeTtakcuc, a kome
Cy MPHUCYCTBOBAH IpenctaBHUIA jour detupu L{pkse (Cprcka IlpaBocnaBHa
IpxBa, Pymyncka IIpaBocnasna L{pkBa, Kunapcka L{pksa, I'puka IIpaBociaBHa
pksa). Ha nreBHOM pemy cabopa Ouna cy n3mehy ocranor nmurama Opaka K-
pHKa u peopme KaneHaapa, Koje je, Ha )KaJloCT, Pe3yJITHPaIo JaJbUM ojenaMa
mely IIpaBocnasuum IlpkBama.’’ Ha oBoM cabopy IOHETA je U OmIyKa /Ia Ce
noBogoM 1600-te rogummuie [IpBor BacesbeHckor cabopa 1925. ronune cazose
CaemnpaBociaBHU cabop, KOju Ou ce 0aBHO 3ajeMHUIKHM HM3a30BHMa cBUX [Ipa-
BocnaBHux LlpkaBa.’® Meljytum, kaaa je ped o, cTporo roopehu, npunpemama
3a Cetn u Benmku Cabop, criopHo je aa jtu ce cabop u3 1923. Moke mocMaTpaTu
y TOM KoHTeKcTy. Haume, neo aytopa cabop u3 1923. ekcrmmuuTHO HocMaTpa Kao
MoYeTaK mpurpeMa’® I0K APYTH ay TOPH TO OIITPO OAOU]ajy H ,,lIPABHM IIOYETKOM
npunpeme CenpaBociaBHor cabopa’™® cmatpajy pax MeljynpaBociaBHe KOMU-
cuje 1930. rogune, Koja je 3acenana y Manactupy Baroneny (Ceeta ['opa).

3 Bua. Athanasios Basdekis (bacnexuc), Orthodoxe Kirche und Okumenische Bewegung.
Dokumente — Erkldrungen — Berichte 1900-2006, Frankfurt am Main — Paderborn 2006, 16-20.

54 Bun. Reinhard Frieling (®@pununr), Put ekumenske misli. Uvod u ekumenologiju (prev.
M. Miladinov), Zagreb 2009, 125-126.

5 Ibid., 86.

36 Henocpenuu yuecuuiu ce oBaj Cabop okapakrepucainu kao ,,Ceenpociasau Konrpec”.
Bua. Viorel lonita (Jouuua), Towards the Holy and Great Synod of the Orthodox Church: The
Decisions of the Pan-Orthodox Meetings since 1923 until 2009, Basel 2014, 5—6.

57 Bua. Anastasios Kallis (Kanuc), Auf dem Weg zu einem Heiligen und Grofsen Konzil: Ein
Quellen- und Arbeitsbuch zur orthodoxen Ekklesiologie, Miinster 2013, 105—111.

38 Bun. A. Kallis (2013), 110. [Tnanupanu Cabop uniak Huje oapkaH 300T APYIITBEHO-TI0-
muTHYKHX Hemupa y Typckoj u Pycujn.

% Bup. V. lonita (2014), 4: ,,The Pan-Orthodox Congress in Constantinople (1923): The First
Preparatory Step to a Synod of the Orthodox Church”.

%0 Bup. I'ajo ajuh, ,,Mcropujcko-6orocnoseku 3uauaj CeenpaBociasaor Cabopa — 0CBpT
Ha mpunpemy ox Atona 1o XKenese -7, boiocnoswe 2 (2016), 241-242: ,, IIpaBuM NOYETKOM IpUTIpE-
Mme CenpaBociaBHor Cabopa cTora ce Moxe cMaTpaTh Tek pax Mehynpasociasue komucuje 1930,
Koja ce cacrana y MaHactupy Baromeny Ha Cseroj T'opu. On Lapurpanckor Cabopa oapikaHor
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V pany oBe Komucuje yuecTBoBana je Behunna IpaBocnasuux Ilpkasa’! a
HCH 3aJIaTaK je Ono mpumpeMa jeHOT WIM BUILE Mpeacadopa Koju O mpeTXoau-
mu ,,Benukom IpaBocnasrom unu Bacersenckom Cabopy’*2. Toxom pama Komu-
cHja je pacmpaBjbajia 0 MHOTUM TeéMaMa KOje Cy Ce MOCCOHO THIIaJie jauer MoBe-
3WBama U yUBpIIhnBama Be3a n3Mmely momecHux [IpaBocmaBaux [pkasa. Y Tom
KOHTEKCTY MOCEOHO je MHTEPECAHTHA HJIgja O CTBAPamby jeJHOI CTaJTHOT CHHOJA
KOju OM caummaBalid IpeAcTaBHUINA CBUX [IpaBocmaBuux l[pkaBa a kojum Ou
npezacenaBao Bacesbercku [latpujapx. MehyTum, oBaj mpensior ce unak Huje
HaIao y 3BaHMYHUM 3akbydrinMa Komucuje.® Ca apyre crpane, y 3BaHUYHUM
3aKJby4I[MMa, OJTHOCHO y (hOpMYJIMCAHOM KaTaJlory Tema 3a oyayhe mpezacadope,
HaJIa3¥ ce HU3 MUTamka Koja Cy M JaHac aKTyeJIHa Kao Ha IIpuMep: MoaycH mely-
cobue capanme [IpaBocnaBuux I[pkaBa, muTame MPU3HABAKHA KPIITEHA HHO-
CIIaBHUX, peBU3HUja KaseHaapa, uti.5* [Turame onHoca ca qpyruM XpuirhaHCKUM
L[PKBaMa, Koje ce Takole HAIIO Y OBOM KaTaJIOTy TeMa, OYUTIIEIHO peIeKTyje
HCKyCTBa | mpobireMe koje cy IlpaBociasre LlpkBe Tama nmae. Jlok cy omHocu
ca JI0XaJKHUIOHI[UMA, CTAPOKATOTUITMMA U aHTJTHKAHI[IMa OKAPAKTEPUCAHH KA0
,,OIIHOCH Y IyXYy JbyOaBu” jep oBH Xpuirhanu Texe 30mkaBamy ca [IpaBocias-
HOoM LI[pKBOM 1 HE crIpoBOE MPO3ENUTH3AaM, OJHOCH ca, u3mely octanux, Pumo-
KaToMU4YKOM [[pKBOM M TMOjEeIMHUM MPOTECTAHTCKUM I[PKBaMa Cy OKapaKTepH-
CaHU Kao ,,0/HOCH 3allITUTE U Ol0paHe MPOTUB HempaBociaaBHUX L[pkaBa koju
CIIPOBOJIC TTPO3EIUTH3aM M HACTO]j€ 1a Ha OMIIO KOju HaumH Hamrkone [IpaBocias-
HOj [IpkBu™.% KBanureT, ajau ¥ KBAHTUTET Pa3B0ja EKyMEHCKHX OJHOCA, YIIPaBO

1923. roguHe jacHO ce JUCTAHIMPAO U HAII IPeACTaBHUK y Baroneny, Bnannka Huxonaj Benu-
Muposuh, Tazammy enuckorn OXpHICKH, KOjH je TaMo npeacTtaBsbao Cpricky [IpaBociasry LipkBy
3ajetHo ca enuckonoM Tumoukum Emunujanom [Tunepkosuhewm. [...] Cabpame Mehynpasocias-
He TIPUNIPEMHE KOMHUCH]€ cacTaBJbEHE O IIPEACTaBHHUKA HajcBEeTHjuX [IpaBociaBHUX IpKaBa,
onpxano ox 8. mo 23. jyna 1930. ronune y Cemrenom manactupy Batoneny na Ceroj ['opu
ATOHCKO], ca mo4eTkoM pajioBa Ha Ceety IleseceTHUILY HOMOAHE, MOXKE CE U3 BUILIEC pa3jora, Ha-
POYHUTO Ca OBE BPEMEHCKE JUCTAHIIE, CMATPAaTH HCTHHCKUM MOYETKOM IpHIpeme 3a CBernpaBo-
ciaBHu Cabop, MaKo Cy M CAMM YUECHUIIH, YCIIel TeIIKUX HCTOPH]CKUX OKOJTHOCTH, Ta/ia OIpaB-
JTaHO OWJIM CKETITUYHH Yy MOTJIEAY HCHOT paja, KpajlbHuX IOMeTa U pe3yaTara.”

1 Pycka LlpkBa HHje ydecTBOBaIa 300T TELIKOT CTama y KOME e HajJa3uia, JOK TaIallbu
craryc L{pkaBa byrapcke u Anbanuja Huje 6uo npusHar ox ctpane Bacesbencke [latpujapuiuje
¥ CTOT'a OHE HUCY HU 00mIIe Mo3uB 3a yuenihe y paay Komucuje. Bun. Anne Jensen (Jencen), Die
Zukunft der Orthodoxie: Konzilspline und Kirchenstrukturen, Ziirich — Einsiedeln 1986, 27.

2 Bup. I'. [ajuh, 243.

63 Bug. A. Jensen, 27.

4 Kommieran crincak omnyka Buan y A. Kallis (2013), 129-131.

% Bup. A. Kallis (2013), 130: ,,7. Die Beziehungen der orthodoxen Kirche zu den nichtortho-
doxen Kirchen des Ostens und des Westens, d.h.

a) Beziehungen im Geist der Liebe, die nach dem Apostel Paulus ,,immer hofft”, zu den
nichtorthodoxen Kirchen (der Armenier, Kopten, Athiopier, Chaldier, Jakobiten, Altkatholiken,
Anglikaner), die zu einer Anndherung an die orthodoxe Kirche tendieren und keinen Proselytismus
betreiben,
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ce MO)KE TIPaTUTH ITpeMa MPUTIPEeMHUM JoKyMeHTHMa ca Ceetn u Benuku Cadop
jep he ekyMeHCKH OJHOCH Y JIOKYMEHTHMA U3 OcaM/JieceTuX roanHa XX Beka
OWTH IOTIYHO Jpyrauuje NpeiCcTaBbeHH.

[Ipemna mpBu mmaHupany npeacadop uiak Huje oapkan 1932. roqune, [Ipeu
KOHT'pEC MPaBOCIaBHUX OOrOCIOBCKUX (akyiTeTa, onpkan y Atunu 1936. ro-
JIMHE MOKE Ce IMOCMaTpaTH y KOHTeKeTy npumipema 3a Cadop. [ToceOny nmaxkmy
YUYECHHUIIN OBOT KOHTpeca MOCBETUIIN Cy KapakTepy Oymyher Cabopa, 0qHOCHO
nutamwy Aa au [IpaBocnaBha LlpkBa moxe ca3zBatu Bacesserncku Cabop? Huko
0]l YyUECHHMKa HUje ocriopuo To rnpaBo [IpaBociaBue LlpkBe Oynyhu f1a oHa croju
y KOHTHHYUTETY jeIHe, CBeTe, cabopHe u amocTtoicke Ipkse.®® Mehytum 360r
LEJIOT HU3a UCTOPH]CKUX, IOTMAaTCKUX, KAHOHCKUX M IIPAKTUYHUX Pa3jiora Kao
nperIaiaBajyhin 0JHOCHO, YCJIOBHO PEUYCHO, 3ajeTHUYKY CTaB CE HAMETHYJIO MU-
IJBERHE 1a je 60Jbe pasMHUIILIBATH O casuBamy CeenpasociaBHor cabopa.®’ Ipemma
0Baj KOHTpeC HUje MPECcTaBhao 3BaHUYHH CKYTI ITpeicTaBHUKA [[pkaBa, leropu
3aKJBYYIIH CY MIIAK OCTAJIH PEJICBAHTHU 32 JaJbH TOK IMPEeICa00pCKUX MPHUIIpeMa
Y TITETA je IITO HapeaH! KOHTpec, 3aka3an 3a 1939. roqune y bykypemry, HiIje
MOTa0 OUTH OJIpKaH.

JpyTH CBETCKH paT je HapaBHO MPEKUHYO CBE MPHUIIPEME U IIPBHU MOCIepaT-
HH CyCpeT TpeacTaBHUKA MojequHux [IpaBocnaBaux l{pkaBa mecno ce 1948.
roarHe y MOCKBY IMOBOJIOM IPOCIIaBe METCTOTE FOAUIIHUIE ayTokedanuje Pycke
[IpaBocnarue llpkBe. Y ckiomy mpociiaBe ojpkaHa je KoH(epeHirja koja ce
OaBuia muTamUMa ogHoca PuMokaronuuke LlpkBe mpema mpaBociiaBHUMA, 3aTHM
onHocoM IIpaBocnaBHe L[pkBe nmpeMa eKyMEHCKOM MOKPETY (KOHKPETaH MOBOJ
je 0o To3MB Ha OCHUBAUYKY CKyHIITHHY CBETCKOT caBeTa pKaBa y AMcTepaamy
1948), muTameM aHTIIMKAHCKHUX PYKOIIOIOXKEha U MUTamkeM KajleHaapa.’® Mely-
THM, OTBOPEHO j€ MUTamE JIa JIH j& U aKO JeCTe, Y KOjOj MePH, OBaj CKYII IONIPHHEO
MpOoIECy MpeIcabopCKUX MPUITPeMa jep je, ca jelHe CTpaHe, IPOjaBuO HAETOCTH
Ha muHAju MockBa — Llapurpan (mpenctasuaunu Llapurpana, Ature, Jepycaanma,
Kumnpa uucy 360r Tora npucycrBoBaiu KoHpepenimju)®, a ca apyre cTpase, OITpu
cTaBoBH npema Pumokaronnukoj L{pkBu u on0ujame mo3uBa Ha CKyNIITHHY Y
AwmcTepnamy cy BuIre OvTH pediiekcrja TPEHyTHUX CTaBOBA KOjH Cy HEIIITO Ka-
CHUjE WITaK PEeBUIUPAHU.

b) Beziehungen der Vorbeugung und Verteidigung gegen die nichtorthodoxen Kirchen, die
Proselytismus betreiben und bemiiht sind, der orthodoxen Kirche auf irgendeine Art und Weise
zu schaden (die romisch-katholische Kirche, der Uniatismus, der Protestantismus, die Methodisten,
die Baptisten, der Chiliasmus usw.).”

% Bu. Anastasios Kallis (Kanuc), Brennender, nicht verbrennender Dornbusch: Reflexio-
nen orthodoxer Theologie, Miinster 1999, 467.

7 Ibid., 467-469.

%8 Bun. V. Ionita (2014), 31-37.

% Buz. A. Kallis (2013), 145-147.
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3.1. CeenpaBoc/iaBHe KOHepeHUHje

o mpasor npo6oja y npunpemama 3a Cadop ngonazu Ha CBenpaBoOCIaBHUM
koH(pepenuujama Ha Pomocy (1961, 1963, 1964). 3a nasbu Hampenak cabopcKuX
IpuIpeMa ojf CHOPMHE BaKHOCTH OMIIa je YMH-CHHIIA, J1a ¢y cBe IIpaBocnaBHe
LIpkBe’ yuecTBOBajE y paay npBe KOH(GEPEHIHjE U Ja je Ha caMoj KOH(EPEHIIH-
JU IPOjaBJbEH BEJIMKH CTEIEH jeMHCTBA IPABOCIABHUX KA0 U ’KeJba 32 HACTABKOM
pana Ha npunpemu Cabopa.”! Ha koH(pepeHIIUjH je YCBOjeH HOBH KaTajor TeMa
Koje cy Omute rpynucane y ocam neiuHa: [. Bepa u morma; I1. borocmyxeme; 111
Yupasibame U 1ipkBeHu nopenak; [V. Mehycoouu omrnocu [IpaBocnasaux [pkasa;
V. Onnocu [IpaBocnasuux LipkaBa nmpema ocrarky xpumrhanckor csera; VI. IIpa-
BociaBibe y cBeTy; VII. Teonomke teme; VIII. [Ipymrsenn npodiaemu.’? Takohe,
OuTHO je ucrahm 1a cy cBe OJUTyKe JJOHECEHE jeTHOTIIACHO U 1A je KOH(EPEeHIIHjH
01O OYMTIIIEIaH BUCOK CTEMEH pasyMeBara u3Mel)y Llapurpana u Mockse.”> Cama
KOH(epeHIIMja n3a3Baja je U BEJIUKY NaKiby HEIPaBOCIABHUX [pKaBa a cy J10-
XaJIKHJIOHCKE [IPKBE, aHTJIMKAHIIU U CTAPOKATOIHMIIM HMaJIH CBOj€ TPE/ICTABHUKE,
JIOK Cy TIET pUMOKATOJIIMYKHX Teosiora omin roctu Bacesencke [larpujapuyje.

Jla oBa eKyMeHCKa OTBOPEHOCT HUje Oe3pe3epBHa IMokaszana je Beh apyra
CaenpaBociaBHa koH(pepeHuuja (1963) Ha K0joj HUje HOCTUTHYT KOHCEH3YC O
NMpHUXBaTamwy 103uBa BaTnkaHa 3a ciame mpaBoclaBHUX MocMarpada Ha Jpyru
BaTHKAaHCKH ca0op, HETO je O/UIYKa O TOME MpEenyIITeHa CBaKOj I0jeIMHAYHO]
nomecHoj [pksu.”* KommiekcHocT ofHoca ca Pumokaronnukom L{pkBom Guia
je ounrnenna u Ha Tpehoj CeenpaBociaBHoj koH(pepenunju (1964), Ha unjem cy
JTHEBHOM pely OMJIM OJTHOCH MpeMa APYyTHM XpHUIThaHCKUM HpKBama. YIIPKOC
BUJJBUBOM TOOOJBIIAKY OHOCA ca PumokaTonnukom LlpkBoM HHje 1OHEcCeHa
OJIITyKa O TIOYETKY JInjaiora’, oK Cy, ca Ipyre CTpaHe, OHOCH Ca aHTJTHKAHI[Ma

70 T'pysujcky LIpkBy, Koja HHje y4eCcTBOBaA y pajy KOH(pEPEHIIH]jE allH, je Tpe/cTaBibaja
Pycka IIpaBocnasna Lpksa.

' Bun. A. Jensen, 31: ,,Die Erste Panorthodoxe Konferenz war fiir die Orthodoxie ein Hohe-
punkt auf dem Weg der Erfahrung ihrer eigenen Einheit. Manche Teilnehmer, Orthodoxe wie
Nicht-Orthodoxe, berichten von ihr als einem ’charismatischen Ereignis’, in der die orthodoxe
Konzeption von der Einheit und Katholizitét der Kirche, die nicht auf rechtlichen Strukturen be-
ruht, sondern im gemeinsamen Glauben und in der briiderlichen Liebe ihre Fundament hat, sich
bestitigt sah.”

2 Bua. A. Kallis (2013), 256-260.

3 Buga. A. Jensen, 30-31.

7 Bun. A. Kallis (2013), 263-271.

75 O pasnosuma oBaksor crasa Bu. A. Kallis (1999), 472: ,,Die Griinde fiir die Zuriickhal-
tung einiger orthodoxer Kirchen waren die historische Belastung der Beziehungen zwischen bei-
den Kirchen, die fehlende, psychologische und theologische Vorbereitung des Dialogs, der Unia-
tismus und Proselytismus, der Geist der westlichen Uberheblichkeit’, die widerspriichliche Haltung
des Papstes, der entgegen der 6kumenischen Offnung unter seinem Vorginger in seiner Eroff-
nungsansprache auf dem Konzil und in seiner ersten Enzyklika ,Ecclesiam suam* (6.8.1964) seinen
Primat stark herausstellte, und die fiir viele orthodoxe Kirchen politisch ungiinstige Lage.”
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U CTapOKaTOJIUIMMa OLCHEHH TIO3UTHBHO U MpPEATIOKEHE Cy oapehene mepe 3a
yCIocTaBsbambe aujanora.’®

Haxon nBe xoHpepennuje mocseherne ekyMEHCKUM TeMaMa Ha THEBHOM pe-
ny uyeTBpTe CBenpaBocnaBHe KoHpepeHnuuje, onpxkane 1968. y llamb6esujy (LIBaj-
[apcKa), Cy ce MOHOBO HAaIllIe TEME BE3aHE 3a KOHKPETHE Kopake HEOMXOIHE 32
epukacuujy npunpemy Cadopa. Tako cy, u3mel)y octanux, ToOHECEHE OIITyKe 1a
ce y okBHpy mpupema 3a Cabop opranmu3syje HU3 CBEMPaBOCIABHUX Ipeacadbop-
CKUX KOH(epeHlIrja, 1a ce OCHYje MPUIPEMHA KOMUCH]a Yy YHj1 OU cacTaB yIUIH
10 jeJlaH TPEICTaBHUK CBake moMecHe L[pkBe (y3 jeqHOT CaBETHHKA), a CE Y
Lentpy Bacessencke larpujapmnje y [llambesunjy ocHyje cekperapujaT 3a mpu-
npemy Cabopa, Kao U Jla ce IPOMEHH MOIyC oOpaje mianupanux tema.”” Cpe
OB€ OJIJTyKe OYHIJICAHO CY MMaJie 3a InJb yOp3ame MpuIpeMa jep ce mokasajo aa
nocTojehe mporenype Kao u OMIIAPHY KaTtaior TeMa u3 1961. rogmHe moTpedyjy
peBusyjy. bynyhu na cy y npeTxogHuM AOKyMEHTHMa KopHuIinheHe pa3inyuTe
ONIpETHUIIS, Ha 0BOj KOH(DEPEHIIH|H je OJTYUCHO /1a 3BaHWYaH Ha3uB Oymyher
cabopa Oyne ,,Ceetu u Benuku Cabop”, a pasznore oBe oalyKke cBakako Tpeda
TPAXHUTH Y HPKBEHO-TIPaBHUM, HCTOPH]CKUM, IOTMAaTCKHM M €KYMEHCKUM OKOJI-
HOoCcTUMA.”

3.2. CBenpaBociaBHe npeacadopcke KoH(pepeHuje

Jlo TemeJbHE M KOHAYHE peBU3Mje KaTajora u3 1961. ronune, a TUME U 110
CTBapama IMpeaycioBa 3a e(heKTUBHH]Y TPHUIIPEMY JOIIO je Ha pBoj Cremnpa-
BOCIIaBHO] Iipeacadbopckoj koHpepenuuju (Lambesn, 1976), Ha xojoj oapeheno
neceT TeMa Koje Tpeba ma ce Hal)y Ha maeBHOM pemy Cabopa: 1. [IpaBociiaBHa
nujacnopa; 2. Aytokedalivja 1 HA4UH BEHOT IPorialieka; 3. AyTOHOMMja U Ha-
YHUH BEHOT Tporiamena; 4. Jluntucy; 5. [lutame 3ajeTHUUKOT KajeHaapa; .
Bpaune cmetme; 7. Yceknahupame npkBeHUX npaBuia nocta; 8. Cras [IpaBocnas-
Hux L{pkaBa mpema octaTky xpunrhaackor cseTa; 9. [IpaBociaBibe 1 eKyMEHCKH
nokpet; 10. Jonpunoc nomecuux IlpaBocnasuux LlpkaBa npeoBiagaBamy Xpu-
mrhaHCKUX Hjeana Mupa, coodomne, OparcTsa u jbyOaBu Mel)y HapoauMa U yKHIAEY
pacHor nofBajama.”” V nmopeljery ca IpeTXOIHIM KaTalo3uMa TeMa, OYUTIIeAHA
je oITyKa Jia ce MaXKika yCMEepH Ipe CBera Ha KaHOHCKE TeMe, OJJHOCHO Ha TeMe
Koje y *uBoTy LlpkBe nmpencraBibajy kKaMmeH criotunama u3mehy [IpaBociaBHux
I[pxaBa, TOK Cy HEKE TOKTpHUHApHE OJJHOCHO TEOJIOIIKE TEME U3 OMPaBIaHUX pas-
Jiora u3octassbeHe. [lnTame KaHOHCKe jypUCAMKIIN]E Y JHjacliopH (Kao yOCTaJIoM U
caMm Tojam ,,aFjacnopa’’), ayTokedairja, ayTOHOMH]ja U TUTITUCH jecy par excellence

7 Bux. A. Kallis (2013), 203-296.
77 Buz. A. Kallis (1999), 472-473.
7 Buz. A. Kallis (1999), 491-493.
7 Buz. A. Kallis (2013), 424.
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MUTaka 0]l KOjUX 3aBUCH HE caMo [[PKBEHO-TIPaBHO ycTpojcTBo [IpaBociaBHe
LIpkBe, HETO (M TO CE MOCIEAY YT HAXKAJIOCT MOKa3aJI0 Ha IpUMepy YKpajuHe)
1 CBeoYaHCTBO jeauHcTBa [IpaBociasue LlpkBe u cTora je (hoKycupame maKme
Ha OBa MUTama CBaKako Ouio HeonxoaHo. Ca CrosbalkboM MPOjaBOM jeIUHCTBA
LlpkBe CYIITHHCKH je TTOBE3aHO MUTAkE KalleHIapa Koje je | MPETXOTHO BUIIIE
MyTa TOKOM MPHUIIpeMa TeMaTH30BaHO, IOK Cy MUTamba OpayHUX CMETHH 1 IOCTa
BUIIIC YHYTpaIlllha MUTaka KOja ce THYy YHYTapIpaBociIaBHUX ofgHoca. ExymeH-
CKMM OHOCHMa TocBeheHe cy uak JABe TeMe IITO Y CBAKOM CIIy4ajy pedIieKTyje
Tajanime craBose [IpaBocnasHe [[pkBe mpema ekyMEHCKHM OJTHOCHMA, a TOCeOHO
npeMa OunaTepasHuM JUjano3nuMa of KOjuxX Cy HeKH (Ca aHTJIMKaH[MMa, CTapo-
KaTOJUIIMA M TOXaJIKHIOHITMMA) Ha CaM0j KOH(PEPEHITH]H eBaTyHPAHH, TOK CE
OYEKHMBAJIO Ja Aujasior ca Pumokatonndkom LpkBom yckopo otmouse.

Kana je ped o mporenypu mpumpeme HaIpTa JoOKyMeHara Koju oopal)yjy oBe
TeMe, 3a/Ip>KaH je KOHIETIT YCBOjeH Ha 4yeTBpToj CBenpaBociaBHOj KoH(epeH1Iu-
i1 (1968) anmu ca jeqHOM Ba)KHOM MOIU(HUKAIIMOM IIpeMa K0joj HalpTH oapel)eHnx
TeMa, Koje mpunpemajy nomecHe Llpkse, Hemajy npkBeHO-00aBe3yjyhu Hero Teo-
JIOIIKO-HAYYHH KapaKTep, Tj. OHU HUCY HY’KHO 3BAaHMYHA CTAHOBUIIITA ITOMECHHUX
LIpkaBa Koje uX mpeyiaxy 1 MoCMaTPaHo U3 IPKBEHO-NPaBHE NEPCIIEKTHBE He-
Majy obaBe3yjyhu kapakTep 4ak HE 3a mpeaiaarada.t! Cpaka momecna I[pkBa
MOrJIa je CaMOCTaTHO 0fa0dpaTH TeMe Ha Koje JKeJH J1a IPEACTaBU CBOje HaLpTe
u Cprcka [IpaBociaBHa LlpkBa je omabpana temy ,,YckiahuBame IPKBEHUX TTpa-
BiIa rocta”.$? OBa MomuHKaIlHja je y CBAKOM CIy4ajy YMHOIOME I0jeIHOCTaBH-
Jia ¥ OJIaKIIajia paji Ha HalpTuMa cabopckux TekcToBa. Ca ipyre cTpaHe, mpenjior
Bacessencke Ilarpujapiuje, na y npBoj ¢asu npumnpema HapTa yMecTO oMe-
canm [{pkBamMa Oy/ie MpernyInTeHa TEOIONIKUM KOMUCH]jaMa, Huje mpuxBahen.®

VrpKoc MOHOBHUM HanetocTuMa Ha nuHuju Llapurpaa-Mocksa®4 mpsa Cae-
MpaBoCjaBHA Mpeacadopcka KOHPEPEHITH]a ce UITaK MOYKE CMaTpaTH YCICIITHOM,
mpe cBera 300r peBusmje katanora. Mehytum, kaga cy Tokom apyre (1982) u tpehe
(1986) CeempaBociiaBHe peacadopcke KoOHGEpeHIHje Ha JTHEBHH pPe TOIILIe

80 Bua. A. Jensen, 39—40. O nouennma aujanora ca Pumokaronnukom [{pkBom Buj. 3mat-
ko Maruh, Ja uciuunyjemo y mybasu. 36anuunu 60iocroscku gujaroil Ilpasociasne u Pumcke
Katuonuuke Lprese, loxapesan 2013, 11-17.

81 Bua. A. Kallis (2013), 343.

82 [bid., 344.

8 Buu. A. Jensen, 39: ,,Am Anfang der Konferenz hatte der Vorsitzende im Namen des
Okumenischen Patriarchats folgenden Vorschlag gemacht: Die Konzilsthemen sollten zur Vorbe-
reitung in der ersten Etappe nicht den Ortskirchen, sondern orthodoxen Theologenkommissionen
iibergeben werden. Die dafiir angefiihrten Griinde waren: a) die groBBere Freiheit der Ortskirchen
in der spateren Diskussion, wenn sie nicht an der Erarbeitung des Themas beteiligt waren; b) der
reprasentativere Charakter einer interorthodoxen Kommission fiir die Gesamtorthodoxie; c) die
grofiere theologische Qualitét.”

8 Bun. A. Kallis (1999), 475-476.
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pacrpaBe 0 KOHAYHUM HaIlpTHMa JoKyMeHarta 3a Cabop, mpojaBuiie cy ce OpojHe
pasnuke u3amehy nmojenunux llpkasa. Pasnuke cy ce Tuaie He caMmo JIOKAJTHUX
TpaauIyja Koje cBaka moMecHa [lpkBa (1o muTamy MmocTa, UTH.) HETYje, HeTO U
craBa mpema 3ajenHuukoM [Ipenamwy u mokasano ce na cy Llpkse Beoma onpesHe
KaJa je ped Omito KakBoj IIPOMEHH YOOMYajeHUX MPaKCH U Tpaaunuja. Kao kibyd-
HO MHUTamkE KOje CTOjU y TI03aIMHKU CBHX OBUX PacIpaBa IMOCTABUJIO CE MUTAHE
na i Cabop yorrre Moxe (T cMme) ,,MemaTh’ [Ipename u JIokaHe Tpaauiiuje?
Taxo je mutame yckinahuBama PKBEHUX IIpaBUiia MOCTa HAKOH pa3MaTpama
npemiora koju je moxaena CIILI, a y koMe je n3J10’keH HCTOPH)CKH Pa3BOj MIpaKce
MOCTa KA0 M MOHAIIIKY YTHIIAjX HA Pa3B0oj T€ MPaKCe, OCTaBJbEHO 3a Tpehy KoH-
(dbepeHIujy jep ce CPICKH MPEIJIOoT, KOjU je Y HEKUM CIIydajeBUMa MpeaBuhao
yOnaxaBame 1ocTa, nojeAnHuM L[pKkBaMa yYMHUO Kao MPEBUIIIe CMEO OJTHOCHO
kao mportuBaH [Ipenamy.’® HakoH xoHCynTanija Ha Tpehoj KoH(GEpPEHIIHjH 0BO
MUTAKkE j& Y CYIITHHY IPEMyIITeHO HAJJIGKHOCTH IoMecHuX L[pkBa, anu je umak
dopmysrcan onxrosapajyhu Hanpt gokyMenTa.® MeljyTum, mpoMemeHu HaclloB
JIOKYMEHTA JaCHO CUTHAJIM3KMPa PACIIONI0KEHE Ha KOHPEPEHIIH]jU, Tj. Y HACIOBY
HaI[pTa Ce BUIIE HE TIOMHTHE, OJT JIejIa yUeCHUKA OCTIOPEH, TEPMUH ,,ycKIahuBame”
HETO je HAIPT HACIIOBJbEH ,,3Ha4aj IOCTa U KETOBO JpiKamke NaHac”. A cBa eBeH-
TyallHa ycKiahuBama ca caBpeMeHUM KHBOTHHM OKOJTHOCTHMA C€, IIPKBEHO-
MPaBHO MMOCMATpPaHO, IOMEPAjy Ha TEPEH ,,uKoHOMHUje”, mTo Kamuc Buau kao
MPOoOIEMaTHYIHO jep ce MKOHOMHja OBJIE MOYKE Pa3yMETH Kao OJCTYTIAmE Off aKpH-
BHj€, OHOCHO O] TPaBUITHOT rmopeTka.?’

CrnuaHe cynouHe OWIIO je M MUTAhE 3ajeIHIIKOT KaJeHaapa 1 MMATAkhE Tad-
Hyjer onpelhena naryma Backpca, koja cy pa3maTpana Ha Ipyroj KoHpepeHIHju.
Hamwme, moctasspajyhu kao ummepatus jenmHCTBO [IpaBociaBaux IlpkaBa omny-
YEHO je JIa YIIPKOC MO3UTHBHO OIICHCHO] UHUIIM]aTUBU O TIPUXBATay HEKOT I10-
TEHITHjaTHOT, aCTPOHOMCKH TJIeZJaHO HajTauHH]eT, KaJeHaapa, TPCHYTHO HUje
BpeMe 3a TaKBe IMPOMEHE jep OM OHEe MOTJIe M3a3BaTH packKolie u3Mely u yHyTap
IMpaBocnauux Ipkasa.®® V uctoM 1yXy pasMOTPEHO je U MUTame OpauHUX CMETEBH.
Kana je peu o ,,MemoBuTHM OpakoBuMa”, TIOKaTHUM L[pkBama je mpernyreHa of-
TOBOPHOCT 32 JIOHOIIEH:-€¢ OTOBapajyhnux omyKa, ajau 1Mo TPHHITAITY ,,AKOHOMH]E”,
Tj. HU 32 OpakoBe u3mely npunanauka [IpaBocnasue [pkBe u mpunagHuKa qpyrux
XpuIThaHCKHX [PKaBa ce He MOXKE TOHOCHUTH ONITyKa Ha OCHOBY €KJIMCHOJIOIIKAX

8 Bun. A. Kallis (2013), 343.

8 Bun. A. Kallis (2013), 343.

87 Bux. A. Kallis (2013), 348: ,,Der Versuch, den Bediirfnissen des Menschen in der gegen-
wartigen Lebensrealitdt durch die Oikonomia zu entsprechen, bedeutet ein Missverstandnis, indem er
die Oikonomia zum einen im kanonischen Denken als Abweichung von der Akribeia, der genauen
Ordnung versteht und zum Anderen in Widerspruch zu ihren Charakter als Regel im kanonischen
Sinn aufstellt.”

8 Bun. V. Ionita (2014), 155-156.
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npunnuna.t® Ca apyre crpane, mperxoxno suine myTa (1923, 1961) mokpenyTa
MUATalka Kao IITO Cy APYTH Opak CBEIITCHUKA WM OpaK HAKOH PYKOIOJIOKEHA
3a hakoHa, cy jemHOCTaBHO ombadeHa.””

Pesynraruma pana npyre KoHQEpeHIIHje MHOTH YYSCHULIM HUCY OWIIH 3a-
JIOBOJBHU jep ce OYUTIIETHO OYeKHBAa0 MHOTO Behu cTeneH KoHceH3yca. MuUuTpo-
MOJIMT XaJKUJOHCKH MenuToH, npeacenasajyhu kondepenuuje, je KpuTUKyjyhu
MaCTUPCKY HECIIOCOOHOCT M HEMO3HABakEe CTBAPHHUX M3a30Ba ca KOjUMa Cy Cyo-
YeHU MMPaBOCIABHY BEPHUIIU HA KPajy KOH(pepeHIuje u3jaBuo: ,,Kao 1mro cy Haie
IUCKYCHje TIoKa3aje, OBJIE CMO OTKPIUTH JIa jOIT yBEK HICMO CITOCOOHH Ja perra-
BaMO MMpodJIeMe APYTUX, 3aTO IITO MU Te poOJIeMe YCTBapHu He MO3HajeMO U 3aTO
IITO jOIT yBEK HUCMO PEIIFITH HaIlle COTICTBEHE MPpoOIeMe; MU Ce jOIIT YBEK YMHO-
roMe HaJla3uMo y 0J1a’KeHOj HETIOKPETHOCTH 1 OJ1a)KeHCTBY CBETOT Hacieha oTaua
[[IpxBe]...””°! Hakou npyre koH(epeHHje 1 TeDUHUTHBHO Cy MOCTAJIE OUNTIE-
He noteukohe ca kojuma cy nomecte IlpaBocnaBue LlpkBe cyouene kana Tpeda
Jla TOBOPE jeMHNM TilacoM. Pesurnanumja je 6umna yronauko Beha jep cy Ha apyroj
KOH(EPEHIINjU pa3MaTpaHa HEKa MUTakbUMa KOja Ce€ THUY CaMOT YHYTPAIlHher
»kuBoTa U nopetka [IpaBocnaBuux [pkaga.

Ca gpyre ctpane, Tpeha koHpepeHIja ce MOKe CMaTpaTH YCIEIHU]OM jep
Ce OHa HCIIPITHO (IeTaJbHHjEe HETO IITO je TO CIIyYaj Y KOHAYHO YCBOjEHOM JIOKY-
MeHTy u3 2016. ronuHe) mo3abasuiia OUaaTepaTHUM U MYITHIATEPATHUM €Ky MEH-
CKHM JIUjasio31Ma, Kao U OJTHOCOM IpeMa eKyMEHCKOM MOKPETY YOIIIITE U Ha TOj
KOH(EpEHIIUjU CY YCBOjeHH HAIPTHU JNOoKyMeHara ,,OnHocu [IpaBocnasue L{pkBe
nmpeMa ocTaTKy xpurrhanckor cseta’” u ,,IIpaBocnaBHa [{pkBa 1 eKyMEHCKH TT0-
Kpet”?2. Y OBUM JOKYMEHTHMA Ce HE CBUACHTHPA OJHOCHO HE eBalyHpa Camo
nmoctojehe crame pa3HUX Aujaniora, Beh ce Ha Kpajy JOKyMEHTa O €KyMEHCKOM
MOKPETY UCTHUYE HEOMXOJHOCT XUTHE MPOMEHA HaYMHA pajia U OIIyYUBakHA Yy
MYJITHIATEPATHUM eKyMEHCKHM TenMa (CBeTCKH caBeT pkaBa, KondepeHnu-
ja eBPOICKHUX I[PKaBa), TO CBAKAKO TOBOPH Y MPUJIOT 030MIJEHOCTH Ca KOJOM CY
[IpaBocnasue L{pkBe npucTymnane THM TeauMa. Ha ucToj koHpEpeHITHjH je YCBO-
jeH 1 HanpT IokymeHTa ,,JlonpuHoc [IpaBocnasHe L[pkBe npeosianaBamy Mupa,
TpaBIe, cao0ome, OpaTcTBa U Jby0aBH Mel)y HapoauMa U YKUIAEY PAaCHUX U IPYTUX
JUCKPUMUHAIIMjA ™, KOjH je, BUIIIE O APYTUX JOKyMeHaTa, HOCHO MevaTr CBOra
BpeMeHa U KacHHje je JOKUBEO 030MJbHY peBu3njy youn Cadopa 2016. romune.

8 Bua. A. Jensen, 39: ,,Die zweite Vorkonziliare Konferenz iibernahm die Vorschldge der
zustdndigen Kommission: In beiden Féllen sollen die Ortskirchen iiber die Anwendung der *Oi-
konomia’ entscheiden; fiir christliche Mischehen ist die ,Oikonomia‘ die Regel, fiir nicht-christliche
Mischehen die Ausnahme. Im Fall der christlichen Mischehe wird auB3erdem ausdriicklich — iiber den
Entwurf von 1971 hinaus — die Taufe und Erziehung der Kinder in der orthodoxen Kirche gefordert.”

% Bua. A. Kallis (2013), 345.

o1 A. Kallis (2013), 345.

92 Bua. A. Kallis (2013), 534-539; Basdekis, 379-392.

9 Bua. A. Kallis (2013), 540-549; Basdekis, 392—-405.
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Hpyra u Tpeha CBempaBociaBHa mpeacadopcka KoHPEpEHIHja Cy open
M3BECHE JI03€ pe3UTHALM]e KOjy Cy U3a3Balie, UIlaK yBeJe Mpeacadopcke mpuipe-
Me y 3aBpiiHy ¢asy. OueknuBarma o1 4eTBPTEe KOH(EepEHIIH]e Cy CAMUM THM OnJjia
Benuka. MelyTum, HakoH 3aBpiueTka Tpehe KoHpepeHLuje U ycBajamba JOKyMeH-
ta [lopegaxk tiociuyiika paga Ceeipasociasnux ipegcabopckux Koupepenyuja®
Y JIHEBHOT pelia 3a HapeAHy KOH(epeHIHjy, HUKO HHje MPeTnocTaBuTu aa he ce
geTBpTa CBemnpaBociaaBHa npeacadbopcka koHpepenIja onpxaTtu Tek 2009. ro-
JUHE, Y cajla CACBUM HOBHM JPYIITBEHO-MOTUTHYKUM OKOJTHOCTHMA 32 BEIHKHU
6poj [IpaBociaBHux LlpkaBa. HoBe npyIITBEHO-IOINTHYIKE OKOJTHOCTH (M HOBE
Haneroctu usMely Llapurpana u Mockse 300r naBama (MM OOHABJbAKA) Ay TO-
nomuje Ipkeu y Ecronnju ox crpane Ilapurpana®) uucy Ouie jequHu y3poK
OBAaKO BeJIMKe nay3e nu3Mel)y KondepeHIja Hero je To, CACBUM HEOYEKHBAaHO, OO
caMm Mpoliec MpHUIpeMe HalpTa JOKyMeHaTa MpeBul)eH rope MoMEeHyTHM JIOKY-
merToM.”® Hanme, HoBUM [lopeitikom ilociuyiika paga npeaBul)eHo je 61uio na cBu
HaIpTH JTOKYMEHAaTa MOPajy OMTH jeTHOTIIACHO YCBOjeHH O CTpaHE yUeCHUKaA
npeacabopckux KoH(pepeHIyja u a mpe cazuBama Cabopa cBe Teme ofpeleHe Ha
pBoj Koupepentujn (1976) Mmopajy mpohu kpo3 mporec npurnpeme.’’ A Ha THEB-
HOM pefly YeTBpTe KOH(pepeHuje, yTBph)eHOM Ha IPEeTX0AHO] KOHPEpEeHLIUjH, Ha-
Jasuie ¢y ce HajkoMmIiiekcHuje TeMe: 1. [IpaBocnaBHa mujacmopa; 2. Aytokeda-
JMja ¥ HAYWH BEeHOT MPorjamena; 3. AyTOHOMHUja U HAUWH HEHOT MPOrJialieha;
4. Tunrtucu. Umajyhu y BHIY CI0KEHOCT TeMa, ajli ¥ UCKYCTBA ca MPETXOTHUX
KoH(epeHLrja, mpeaBul)eHo je OniIo na ce HaPTH KOju Ou OWiIM pa3MaTpaHu Ha
YeTBPTO] KOH(DEPEHIINjU TIPUTIPEME Ha BHUIIC MelyIIpaBOCIaBHUX MPHIIPEMHUX
komucHja. Melytum, Ha HU3Y 3acenama oBux komucuja (1990, 1993, 1999) kao u na
IpyruM caBeToBamnMa (HIp. Koarpec kanonuncta 1995. rogmne) mocrtalo je jacHo
na Hajsehe pasznuke nsmely momecuux LlpkaBa mocroje mo nuramumMa ayToKe-
danuje n IUIITHXA, TOK je HajBehH cTeneH KOHCEH3yca MMOCTUTHYT 110 THTAky

% Bun. A. Kallis (2013), 530-534.

% Bua. Johannes Oeldemann (Oenneman), ,,Kommt das Panorthodoxe Konzil? Alte Kon-
flikte und neue Konstellationen in der Orthodoxen Kirche”, Herder Korrespondenz 64 11/2010,
554-555.

% Bua. Viorel Ionita (Jonuna), ,,Der Weg zur Einberufung der (Panorthodoxen) Heiligen
und Grofien Synode der Orthodoxen Kirche”, Orthodoxes Forum 31 (2017) Hefte 1+2, 21.

°7 Bun. A. Kallis (2013), 531: ,,Artikel 4. Der Themenplan jeder Vorkonziliaren Panortho-
doxen Konferenz wird durch die jeweils vorangegangene Konferenz aus dem Katalog der Themen
festgelegt, die von der 1. Vorkonziliaren Panorthodoxen Konferenz ausgewéhlt worden sind. Aus
dem Themenkatalog, der auf diese Weise aufgestellt und panorthodox angenommen worden ist,
kann kein Thema gestrichen oder ihm hinzugefiigt werden, bevor nicht das Vorbereitungsverfahren
aller in diesem Katalog aufgefiihrten Themen vollstéindig abgeschlossen ist. Danach kommt das
Heilige und Grofe Konzil zusammen.”; ibid., 533: ,,Artikel 16. Die Texte zu allen Themen der
Tagesordnung werden von den Vorkonziliaren Panorthodoxen Konferenzen einstimmig angenom-
men. Handelt es sich um Beschliisse zu Verfahrensfragen, ist die 2/3 Mehrheit der an der Konferenz
teilnehmenden Delegationen erforderlich.”
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nujacmope. Ca npyre cTpane, MpeICTaBHUIIA TIOjeAUHUX TIOoMecHHuX l[pkaBa cy
cMaTpaid Jia YeTBpTa KoH(epeHunja He Moke OUTH ca3BaHa Mpe Hero HITO CBE
IUTaHupaHe TeMe Oymy oOpaljeHe, OHOCHO TIpe HETO IITO 3a CBaKy TeMy Oyze
HPHUIIPEMIbEH jeIHOTIACHO yCBOjeH HapT.”® Tume je 1eo npotec npunpeme hak-
THYKHA OMO OJIOKHpAH.

loToBo Ge3u3nasHy cuTyanujy y Kojoj ce mponec npunpeme Cadopa Hamiao
paszpemmuio je Cabpame npencrojaTrespa [IpaBocmaBaux I{pkaBa koje je 2008.
roauHe oprann3oBao [latpujapx Bapronomej y Llapurpany u Ha Kome je oniy-
4geHo fa yeTBpTa CBempaBociiaBHa mpeacadopcka kondepennuja Oyme onp:xaHa
2009. roguHe, a 1a Ha BEHOM JTHEBHOM pey Oy/ie MUTamke AUjaciope 3a Koje Cy
Beh mpunpeMbeHn HAPTH HoKyMmeHTa.”’ HanpTt qoKyMeHTa O mpaBOCIaBHO]
nujacriopu! %’ mpenBula OCHUBabE SMUCKONICKUX KOH(PEPEHIIHja KAHOHCKUX Tpa-
BOCJTABHUX enucKora oxpehenor peruona (amp. CeBepHa u LlenTpanna Amepuka,
Hemauka, ®@panirycka), koje ou yHanpenuie Mel)ycoOHy capajimy enuckona y
by hopMyIHCaa 3ajeIHIYKHUX CTAaBOBA TI0 Pa3IHIUTUM TUTAlbUMa U KOje 01
Ha BH/IJbUB HAUMH TPOjaBUIIe jeNuHCTBO npaBociaBaux.'"! TIpemaa je mpouey-
pa mpurnpeme Cabopa npeasuhana qa HaIPTH Hemajy o0aBe3yjyhu kapakTep mpe
BUXOBOT ycBajama Ha Cabopy, oaiyKe U3 OBOT' HalpTa Cy 3akuBesie Beh y Ha-
peIHUM ronuHa Kana cy ocHoBaHe mpBe KoHpepeHnuje (The Assembly of the
Canonical Orthodox Bishops in Central and Nord America — 2010, Orthodoxe
Bischofskonferenz in Deutschland — 2010, utx.), mrTo je 3Ha4ajHO yTHUIIAIO Ha
mehycobne ognoce [IpaBocnaBuux Llpkasa y nujacmopu.

IIpeocrtane Tpu Teme (ayTokedannja, ayTOHOMH]a W JUMTUCH) U3HOBA Cy
pa3MmaTpaHe Ha HapeIHOj CEAHUIH MpunpeMue komucuje (2009), anu je KoMucH-
ja ycrena popmynrcata caMo Kpahu 3ajeTHIYKH CTaB TI0 TUTAky ayTOHOMU]E U
BeHOT mpornamiemha. 2 Ca qpyre cTpaHe, HAKOH MOCIEAHE CEAHUIIE TPUTIPEMHE
komuchje (2011) 1 Heycmexa 1o MUTaYy ycarialraBama CTaBOBa OKO ayTokeda-
nuje u qunrtuxa, [larpujapx Bapronomej je okoHYa0 MaHaT OBE KOMHUCH]E U 1aJbe
KOHCYJITallMje HaCTaBHO MyTeM ITICMEHe KOPECTIOHACHIIN]jE U JINTYHUX KOHTaKaTa
ca mpexacTojaresbuma nmomecHux Llpkasa.'®? Kao u 2008. rogute, y HaCTaBKy
TIPUTIPEMHOT IIpoIleca BEUKY yJIoTy ogurpao je Cabpame mpeacrojaresnba [Ipa-
BocnaBHuX L[pkaBa, koje je 2014. romuue'* oTydnIio 1a MHTEH3UBUPA MPOLIEC
mputipeMa u HoBohopMmupanoj MehympaBociaBHOj TOCEOHO] KOMUCH]H j€ HAJIO-

% Bua. V. Ionita (2017), 21.

% Bun. A. Kallis (2013), 353.

100 By, A. Kallis (2013), 604—6009.

101 By, A. Kallis (2013), 605.

102 Bun. A. Kallis (2013), 605.

103 Bu. V. Ionita (2017), 22.

104 OBo je O6uio mecro Cabpame npeacrojaresba [paBocnasuux Llpkasa ox 1992. roqune,
Kaza je Ha nHuLMjaTuBY [laTprjapxa BapTonomeja ycranoB/beHa pakca ca3uBarmba oBux Cadparba.
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eHo 1a ox cenrremopa 2014. no Backpca 2015. na mpepaan naupre Tpu'® (ox mect
IPETXOHO YCBOjeHUX TeMa) a 1a aApyre Tpu Teme! % jour jexnom nposepu. Hanwme,
Oymyhu ma je meo HaIypTa TEKCTOBA HACTA0 ¥ OCAMICCETHM TOIMHAMA TIPOIIIOT
BEKa, OJHOCHO y CACBUM JPyTayljuM LPKBEHUM U APYIITBEHO-TIOTUTHYKHM OKOJI-
HOCTHMA, TI0jaBUJIa ce TIOTpeda 3a JSTMMHUIHOM PEBU3HjOM OBHX HAIIPTa, O UEMY
je u cam [latpujapx Bapronomej rosopuo y obpahamy nornasapuma [IpaBocnas-
uux [{pkasa.l?’

[open Tora, CaOpame je HanpaBUJIO KJbYYHH KOpak Ka cazuBamwy Cabopa
omnykoM ma Cabop Oyze ca3zsan 2016. ToguHe TIOA YCIIOBOM Ja CBE TIPUIIPEME IO
Taga Oyaqy okoHYaHe. 3ajeqHUYKH je omiydeHo na ou Cabop y uMe CBUX mpej-
cTojaTespa ca3Bao Bacesbercku [laTpujapx u ga 6u 6mo mpencenaBajyhu 1ok 6u
nornnaBapu Apyrux L{pkasa cenenu aecHo u J1eBo of mera. [Ipensuljeno je 0o na
cBaka romMecHa IIpkBa mMMa jemaH riiac a oJuryke Ou ce JTOHOCHIIE KOHCEH3ycoM. 08

JloHoIIIeHhe CBUX OBHX OfTyKa!*® 03HaumnIo je ynasak y ¢puHanHy a3y npu-
npeMa a TuMe je u nmopehaH MPUTUCAK OKO ycariamiaBama MpeocTaliuX HalpTa
JoKyMeHarta. MehyTum, u mopen nHTEeH3UBHOT pana umely cenremopa 2014. u
ampuna 2015. roqnae kao u HoBe (mete) [Ipencabopcke crenmpaBociaBHe KOHPe-
penuuje y okroopy 2015. mpeacraBannu nomecHux LpkaBa cy ycmenu na yca-
rJ1ace HaIpTe caMo TPHU TeMe (ay TOHOMH]a, TIOCT, eKyMEHCKH oftHOCH). [Tojenmae
LIpkBe cy cXOHO TOME TpasKUJIe 1a ce cabop HE ca3uBa JIOK Ce He ycariace HalpTH
cBHX jieceT mpetxomno (1976) npensulennx rema.! ' Mehytum, omrydayjyhu kopak
(omeT) je Hampasuisio Cabpame npencrojaressa (21-28. 01. 2016. y Llambeswnjy),
Koje je koHauHo oryumio aa he Cabop outu onpkad Ha [lexecetnwmiy, ox 18-27.
jyna 2016, y IIpaBocnaBHoj akagemuju Ha Kputy. CBako nasee ognarame Cabopa
Y OYEKHBaY MOCTH3akha KOHCEH3YCa 110 CBUM IMUTAmbUMAa 3aUCTa e HAKOH BHUIIIC-
JELEHHUjCKOT paja Ha HapPTUMa TeMa YHHHIIO HEPEaTHUM U YTOJIHUKO je ONITyKa
Cabpama cBakako Owta ouekuBana. Ca npyre ctpane, Cabpame je JOHEIO OTy-
Ky Ja TeMe ayTokedanuje, TMNTHXa U KaJeHaapa He Oyay Ha JHEBHOM pery

105 To cy 6une cnenehe reme: ,,Onrocu [paBociasHe L{pkBe npema ocTaTky XpuinhaHckor
cBeta”, ,,[IpaBocnasna L{pkBa u exymeHcku nokper” u ,,Jlonpunoc [IpaBocnasue L{pkse npeosina-
JlaBarby MUpA, IpaBJie, ciioboze, OparcTBa 1 JbyOaBu Mehy HapoHMa M yKH/Ialby PACHUX U APYTHUX
nuckpumuHanuja”. Bua. V. lonita (2017), 23.

106 Pey je o cnenchum temama: ,,[Turame 3ajeHuuKor Kajueuaapa”, ,,bpaune cMetme” u
»YckialhjuBame [IPKBEHUX MpaBuiia nocta”. 1bid.

107 O6pahame [TaTpujapxa Bacesberckor Ha Cabparby moriasapa [Ipasocinasaux Llpkasa”,
http://spc.rs/sriobratshanje _patrijarha_vaseljenskom_na_sabranju_poglavara_pravoslavnih_crkava,
16. 12. 2020.

108 By, Viorel Ionita (Jonuua), ,,Auf dem Weg zum Heiligen und Grofien Konzil der Ortho-
doxen Kirche”, Una Sancta 70 (2/2015), 91.

109 Cge omyke Bun y ,,Botschaft der Vorsteher der heiligen orthodoxen autokephalen Kir-
chen”, Una Sancta 70 (2/2015), 153—159.

10 By, V. Tonita (2017), 23.
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Cabopa jep cy pasnuke u3meljy [{pkaBa mo TuMm nuramuMa Beuke,'!! a omryye-
HO je Ja ce paj Ha HaI[pTHMa MOjeIMHUX TeMa HacTaBH a0 camor Cabopa. Ha
Kpajy, Ha camoM Cabopy pa3zmarpane cy cienche teme: 1) Mucuja [IpaBociaBHe
IpxBe y caBpemerom cBeTy; 2) [IpaBocnasua nujacmopa; 3) I{pkBeHa ayToHOMH-
ja ¥ HaYWH BEHOT Mporiamasama; 4) CBeTa TajHa Opaka U OpadyHe CMETHE; S)
BaxxHocT mocrta u BeroBo Apxame naHac; 6) Onnoc IlpaBocnasue Llpkse ca
octanum xpurrhanckum ceetom!!2113 Tlopen Tora, Cabpame je, ca H3y3eTKOM
npencraBHuka AntTuoxujcke [latpujapmmje, ycBojuno nokyMenT Oplanusayuja
u pagna tipoyegypa Ceeiuol u Benuxoi Cabopa Ilpasocrasne [{pree, KOjuM je
nertasbHO onpelen Haunn paga Cabopa.'*

4. 3AKJbYYHA PASMATPAA

Kipyuna peu kojom 01 ce Moria onucaru caboproct y [IpaBociasuoj Llpkeu
jecrte eBOITyTHBHOCT OAHOCHO pa3Boj. Ox mpBor ad hoc opraHu3oBaHOT cabopa y
Jepycanumy nosnosuHoM | Beka ma cBe 10 CBetor u Benukor Cabopa oapxkaHOr
Ha KpuTty 2016. ronuHe 1ojaBHU OOIHUIN OBE YCTAHOBE MEHANH CY CE Y CKIIAIy
ca LPKBEHUM MoTpebama, aju U aJ[MUHHCTPATUBHOM opranu3zanujom Llpkse.
Tako je y mpBOM MUJICHHjYMY IPKBEHE UCTOPH]jE YjeIHO ca pa3BojeM HaIMUTPO-
MOJUTAHCKE BIACTH TEKA0 U Mmpolec popMupama cabopa y KojuMa Cy y4ecTBO-
BaJIM €MTMCKOITY BHIIE PA3TNIUTHX CAMOCTATHIX (ayToKe(aTHNX) MUTPOIIONH]a.
Ha Taj HaunH HacTanu cy qujenesaliHu, MaTPHjapllinjcKu, BETUKH WU TPOLIH-
peHH ¥ eHarMYyca cabopu, 1a OU ce BpXyHAI] TOT Mpoleca JOro U0 OpraHu30Ba-
BEM BaceJbeHCKUX cabopa. CBe oBe mnojaBHe ¢opMe Ousie cy oxroapajyhe 3a
notpebe LlpkBe y BuzanTujckoM 1apcTBy Koja ce HepeTKo nmpuiiarohasaia me-
rOBOM YHYTpalllbeM aJIMUHUCTpaTuBHOM ypehemwy. [Ipouec eBonynuje u npu-
naroljaBama IPKBEHUM MOTpedamMa U JPYIITBEHO-MOJUTUYKIUM OKOJTHOCTHMA
HUje HUKa/a PecTajao U MOXe ce HICHTHU(UKOBATH U Y HAUWHY OpraHu3aluje
CBEIIPaBOCIIaBHUX KOH(EpeHIja u mpencadopckux cabpama ImpeacTojaTesba
[IpaBocnaBuux llpkaBa, koju cy nperxoarin Kputckom cadbopy.

DekCHOUITHOCT U €BOIYTUBHOCT CY MMPUMETHHU U KaJla ce aHAJTN3UPajy ca-
CTaB U HAJUIGKHOCTH Pa3IMUYUTUX BpCcTa cabopa. UanoBu cBux cabopa 00aBe3HO
Cy OHMITM eMCKONHU MaKo HUje Ouia PeTKOCT Ja cabOpCKUM CeTHHIaMa MPHCY-

" Ibid., 24.

112 OBaj TOKYMEHT je HACTao cliajameM jBa Jokymenra ,,Ctas [IpaBocinaBaux Llpkasa mpe-
Ma ocTatky xpuurhanckor csera” u ,,IIpaBociiaBbe 1 eKYMEHCKH MOKPET” TOKOM MOCIEIHE pe-
Busuje 2014. roquHe.

113 Cee ycBojene cabopeke nokymenre Buau y Ceetuu u Beruxu Cabop. Yuewhe u céegouerse
Cpiicke [Ipasocnasne Lpxee na Kpuitickom Cabopy o Ilegecetunuyu 2016., Lletume — beorpax 2017.

"4 Bua. Organization and Working Procedure of the Holy and Great Council of the Orthodox
Church, https://www.holycouncil.org/-/procedures, 16. 12. 2020.
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CTBYJYy ¥ APYTH KIUPHUIM, MOHACH, BIaAap, HETOBH MPEACTABHUIIN, Ka0 U pa3-
JUYUTY HPKBEHU U APKABHU JJOCTOjaHCTBEHULIN U CiTy)kOeHuin. Cactas cabopa
OIIYBEK Ce HaJIa3uo Y OJMCKO] BE3U Ca OTICETOM 00aBE3HOCTH M IPHUMEHE FHheTOBHUX
omnyka. [lpaBuio je na onnmyke Koje goHocu oapelhenu cabop nMajy o6aBe3HOCT
3a CBE OHE IPKBE ¥ EMUCKOIIe KOji Cy UMaJIi IIPaBo /1a y leMy yuecTByjy. Mako
HUCY CBU CMHCKOIU KOjU MMajy TO IMPaBO YBEK MOIJIU Jia ra HCKOPUCTE, TO HE
3HAYHW Ja Cy OHU WJIN FbUXOBE IIPKBE O ocioOoheHu o 06aBese MmomroBama
Y PUMEHE cabOPCKHU TOHETUX O/uTyKa. CacBUM CynpoTHO. AKO OM TaKBa Ipacka
Oouna mpuxBaheHa oHma OM y3apKaBame OI Jojacka Ha cabop MpeacTaBshalio
MohaH MexaHu3aM OJIOKHpama paja cadopa.

Kanma je ped o HaaIe)kHOCTHMA CBUX OOJIMKA IPKBEHUX cabopa MoxKe ce
3aKJBYUYHUTH JIa j& OHA 3aBUCHIIA O] BbMXOBOI' CacTaBa ajiv M 3Ha4yaja KOju je KOH-
KpeTaH cabop UMao y OTHOCY Ha ApyTe BpcTe cabopa. Hajpakauja nmurama pe-
[IaBaHa Cy Ha BaCEJbEHCKUM cabopuMa urje OJTyKe Cy MocTaje onmreo0aBe3He
y nemnoj [IpaBocmasuoj L{pkeu. Kaga ce carnmemajy omryke pa3auauTux cabopa
jacHo ce BUIU J1a Cy CBH cabopH, 07 EMapXUjCKUX JI0 BACEJbEHCKUX, MMAJIU HEKY
BPCTY YHHBEp3aJTHE HaIJISKHOCTH 32 CBA MUTamka Koja Cy Ce TUIlAIa YJIaHOBa THX
cabopa 1 BUXOBHX I[pKaBa. Y CKJIaJly ca HaueloM KOH(Y3Hje BIIacTu cabopu Cy
WCTOBPEMEHO BPIIUIIN 3aKOHO/IABHY, YIIPaBHY M CYICKY BiacT y Llpkeu. Mmajy-
hu y Buay Teme kojuma ce 6aBno Kputcku cabop Moxke ce 3aKJbYyYUTH J1a CBE OHE
cranajy y \eroBy HaJJICKHOCT, jep HE MOCTOje OMIITeO00aBE3HH MPOITHCH KOjU
OM BEroBYy ONIITY HAJJICKHOCT, IEJIOKPYT U JYPUCIUKIIU]Y OTpaHUYaBAIIH.

Jenan o OMTHUX acriekara KojH je cBakako oOerexno u mpumnpeme 3a Cadop
Kao U caM ToK U peuenuujy Cabopa jecte ekymeHcku. Ca jenHe cTpaHe, eKyMeH-
CKH OJTHOCH Cy C€ TUPEKTHO peIeKTOoBaIH Ha TOK cabopckux mpumipema. [Ipsa
pasmunbama 0 opranu3anuju Cadbopa cy (Makap JSITMMUYHO) HHCIIMPHCAHA
OJTHOCHO TIO/ICTAaKHYTa Pa3B0jeM eKyMEHCKHX OHOCa Kao M MOTpeboM apTHKY-
Januje 3ajeIHUYKOTr MPABOCIABHOT CTaBa, IITO j& SKCIITUIUTHO MTOCBEI0YCHO Y
nmocaruiama u3 1902. u 1920. roqune. JemaH, ako He KJBYUHH, O] pa3jora ca3u-
Bama Kondepennuje y Mocksu 1948. rogune (y3 rope moMeHyTe orpajie Kajia je
y MUTamky HEH 3Hauaj 3a cabopcke MPHUIIpEMa) jecTe pa3MaTparmbe MMO3uBa 3a yue-
nrhe Ha ocHUBauKoj ckynmTHHE CBeTcKor caBeta pkBa. pyra (1963) u Tpeha
(1964) CeemnpaBocnaBHa KoH(MEpeHIIHja Cy Ha JTHEBHOM peay WMaje Ipe cBera
€KyMEHCKe TeMe, Tj. Ha JIPYTOj je pa3MarpaH no3usa BarukaHa 3a ciame npaso-
CIaBHUX TocMarpada Ha Jlpyru BaTukancku cabop, 10K je Tpeha 6mia mocsehe-
Ha OuiaTepajHUM eKyMEHCKUM Jujaiio3nma. Takohe, ekyMEeHCKHM OJJHOCHMA je
BeJIMKa MMakikha mocBehena u Ha Tpehoj CBempaBociaBHOj mpeacadbopckoj KoHde-
PEHIIUjH KOja je IeTaJhbHO pa3MaTpalia OuiarepasHe U MyJITHIIATEPAIIHE €Ky MEH-
cKke nujanore, kao u omHoc IIpaBociaBHe L[pkBe mpeMa eKyMEHCKOM TOKPETY
yoniute. EkyMeHa 0THOCHO €eKyMEHCKH OJJTHOCH OMTHO Cy JaKJje yTULAIN Ha TOK
cabopcKuX mpumnpeMa u oxpelheHoj MepH Cy U OIPENIIIN TOK THX MIPUIIpEMa.
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CrryHa KOHCTaTaluja ce Moxke m3pehu u kaga ce cabopcke mpuIpemMe 1mo-
cMaTpajy U3 MEepCHeKTUBE KaTanora TeMa. EKyMEHCKH OTHOCH ca JIPYTHM XPH-
nrhaHCKUM I[pKBaMa HAIIUTH Cy C€ Ha IIPBOM KaTaJiory TeMa (hopMyIrcaHoMm Ha
3acenamy MehynpaBocnaBHe komucuje 1930. roguHe U ynpkoc OpojuM peBHU3U-
jama KaTtajiora OBO MUTAE je OCTallo Ha MHeBHOM peny Cabopa. Illtasurme, ma-
JKJBUBO MPOYyYaBamke EKYMEHCKUX acleKaTa cadDOpCKHX MpUipeMa oMoryhuio
6u mpaheme renese onroca [IpaBociaBae LlpkBe mpema qpyrum XpunrhaHCKHIM
[[PKBaMa, OJTHOCHO TIpeMa OMIIaTEPAIHUM U MYJITUIATePATTHUM JH1jaJIo3uMa, ajiu
TO OM CBaKako MPEeBa3mIIa3MIIO TPaHuUIlEe OBOT paja. [lopexn Tora, muTame eKyMeH-
CKHUX OJIHOCA HE caMo Ja je ocTajo Ha IHeBHOM peny Cabopa Hero ,,Ta Tema
MpeAcTaBJba TIIABHU IPO0IeM Koju cabopckn O1i uMajy mmpes cooom™, Icao je
Biaaguka Makcum!®, Jlokyment ,,Onnocu IIpaBocnasue LlpkBe mpema ocTaniom
XpHUIThaHCKOM CBETY” M3a3Ba0 je TaKO OIITPE pacipaBe HE CaMO IMPe U TOKOM
Hero u nocie Cabopa.''® HepeTko ce ynpaBo 0Baj JOKyMEHT HABOIHU Kao TJIaBHU
KaMeH CIIoTHIama y pereniiju Cadopa, ca 9uM ce, yIpKoC pa3yMeBamy 3a pas-
JIUYUTOCT CTABOBA, TEIIKO MOKEMO CIIOXKHUTH.

Y Oxpyorcnoj iiocaranuyu xputckor Cadopa croju: ,,CxBatajyhu oBako o0a-
Be3y CBENOYUCH:A U JapuBama, [Ipasociasna Llpkea je ogsajkaga ilpugasana genuxu
3Hauaj gujanoly, ocebno gujanoly ca nHocnaBHuUM Xxpuirhanuma.”!!” IenokymHn
nporiec npurnpema kao u cam Cabop npeacTaBibajy Haj00JbE CBEIOYAHCTBO UCTH-
HUATOCTHU OBe unmeHunne. Ca apyre cTpaHe, IOPE] BHIIE MyTa jaCHO U3paKeHE
JKeJbe 3a HACTaBKOM €KYMEHCKOT JIHjajora, Kako Ha OMJIaTepallHOM TaKo U Ha
MYJITHJIATepaTHOM HUBOY, HEKa TUTamka pelieBaHTHA 32 /1aJhe eKyMEHCKE OTHOCE
Cy MIIaK 0CTajia OTBOPEHA, OJIHOCHO 3aXTeBajy Jajby paspaay H pasjanimerne.! s
Crora octaje Hama aa he mpemyor momenyt y llopyyu Ceeitiol u Beauxoi Cabopa
MOCTaTH CTBAPHOCT: ,,Y TOKy CBetor u Benukor Cabopa HarmnaiieH je 3Ha4aj 1oca-
nmarmmwux cadpama [IpencrojaTespa n popmymucad je npemstor na CeeTu u Benmuku
Cabop rocraHe ycTaHoBa Koja ce MoHaBJba y ofipel)eHnM BpeMeHCKuM pa3mariuma.’”1®

115 Enuckon 3anagnoamepuuku Makcum, 68.

116 By, Rade Kisi¢, ,,Die Fundamente Stiarken. Ein Kommentar zu dem Dokument ,Bezie-
hungen der Orthodoxen Kirche zu der tibrigen christlichen Welt*”, Catholica 71 (2017), 54-55.

17 OxkpysxHa nocnanuna Ceeror u Benukor Cabopa IpaBocnasue Lipkse”, Ceeitiu u Benuxu
Cabop, 73.

18 By, Hainthaler, 129—-131.

119 Tlopyxka Ceeror u Benukor Ca6opa I[Ipasocnasue Lipkse”, Coeitu u Benruxu Cabop, 199.
WHTepecaHTHO je J1a y eHITIeCKOj BEP3UjU OBOT CA00PCKOT TEKCTa HUje Ped 0 HeKHM HeozpeheHnM
,»BPEMEHCKHM pa3MaliiMa” HEero ce roBOpH O ca3uBarby CKBUBAJICHTHHUX cabopa Ha CBaKUX ceam
nnu faecet roguHa. Bug. ,,Message of the Holy and Great Council of the Orthodox Church”, https://
www.holycouncil.org/-/message? 101 INSTANCE VAOWE2pZ4YO0I languageld=en US (02. 01.
2021): ,,During the deliberations of the Holy and Great Council the importance of the Synaxes of
the Primates which had taken place was emphasized and the proposal was made for the Holy and
Great Council to become a regular Institution to be convened every seven or ten years.” Bus. ta-
kohe Kisié, 58.
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I[TPABHA ITPUPO/IA PELIEHBA KOJUM CE
OIJIVUVIJE O ITPUT OBOPY ¥V
VITPABHOM ITIOCTVYIIKY*

Caorceinak: Ilpuioeop je ,,iipasno cpegcitigo” y yupagHom HOCULyiKYy, Koje
ce usjassmyje Upoiiue Ho8UX 0OIUKA ,,yiUpasHe geaatuHociuu”: 3001 HeUCHYberbd
obasesa u3 yipagHol yiogopa, Upoiuus yiupasHe pagrbe i 3001 HAUUHA UPYHCaArbd
Jasnux ycayia. O upuiogopy ce ogryuyje peutervem, Koje ou ipebano ga uma xa-
pakiuep yupasHol akitia. 3axeamsyjyhu iiome, UpasHa 3auituiia 0g HO8UX 00IUKA
,Vipaste geaaiinocuiu” pebano ou ga ce ocusapu y ckiagy ¢a Upasuiuma yipas-
HOUPABHOT pedcUMa: U3jas/busarbem dicanioe y yiupasHom UociuyiKy u dogHoue-
meM iyacoe y yiupasnom ciopy. Ha yapaenu axii, mehyium, pewerse o upuio-
sopy iogceha jequno umenom — He u ceojum obenexcjuma. Ha iaxas 3axmyuax
yiyhyjy 3axkoncke gehunuyuje yiapasnol akiid, u3 3aKona o onwiiem YipasHom
iociuyiiky u 3axkona o yipasnum ciioposuma. Hajkpahe peuero, pewerse o upu-
1060py Huje YUpasHu aKii 3auio Wilo cuulyayuje y Kojuma ce OHO gOHOCU HUCY
yiipasHe ciisapu, éeh pasHospcHe cuillyayuje, paziuduilie Upasue upupoge.

Kawyune peuu: yiipasnu iioctiyiiax, ipuiogop, peuierse, yiupasHu aKii, yipas-
Ha cueap.

1. YBOJI

CrpoBonehu y aenmo uziejy o TOMe J1a yIpaBHa IeJaTHOCT Tpeba /1a 3axBara
AaKTHBHOCTH OpraHa ynpase U cy0jexaTa KojuMa Cy MOBepeHa jaBHa oBialIhema
nIMpe u cBeoOyXBaTHH]jE, 3aKOHOJIABAI] je Y HOBH 3aKOH O OMNIITEM YIIPaBHOM

* Pax je pe3ynTar HCTpaKMBarba Ha MPOjeKTy ,, bBHOMeaHIiHA, 3aIITHTA )KABOTHE CPEANHE
u npaBo” (6poj mpojexta 179079) koju ce puHaHCHpa cpencTBUMa MUHUCTapCTBa MPOCBETE, HA-
YK€ 1 TEXHOJIOIIKOT pa3Boja.
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noctynky (3YII) yrpaano u Hopme o mpuroBopy. Kako HEje Morao ga ux moanke
Ha rocrojehem Temesby, O/ITydno je aa ra npomwpu. OmIydno je 1a MpouTupH Imo-
jaM ynpaBHE CTBapH, TaKo Jia MOJ ,,yTPAaBHO ITOCTYTIamke”, HAKOH H3jaBJ/bEHOT PH-
roBOpa, MOXKeE Jla Ce MOABE/C U 3aKJbyUehe YIIPABHUX YTOBOPA, MPEeIy3NMamke
YIPaBHHUX PaIibH U MPYKABE jaBHUX YCIyTa.

YV HamepH J1a IpaBHa 3aIlTHTA O] OBUX HOBHX OOJIMKA ,,yTIPaBHE ACaTHOCTH
3all0vYHe Y yIIPaBHOM MOCTYTIKY, TPUToBop je y HoBoM 3V 11-y 3ay3eo mecto mehy
npaBHUM cpejictBuMa. O mbeMy OU, OHAKO KaKoO je TO MHaue yoOM4ajeHo 3a pe-
MOHCTpATHBHA IPaBHa CPE/ICTBA, TPeOaIo Aa OAIydyje caM OpraH YUjUM IOCTY-
MameM CTpaHKa HHje 3a/I0BOJbHA. KIbyYHHM MOTE3 3aKOHOAABIIA TEK CIIE/IN: O ITPUTO-
BOPY C€ OJIJIy4yje peliekheM, a OHO OH, 110 CBOjOj MIPaBHO]j IPUPOIHU, TPEeOaIo aa
Oyne ynpaBHU akT. lberoBum oHOIIEHEM, MpaBHA 3alITHTA CTPAHKE 100M]ja
CBOj€ NCTHHCKE YIIPAaBHOIIPABHE 0OpHCE; OHA MOJKE JIa CE€ HACTABH JIajhe: N3jaBIbU-
BabEM KaJIOE y YIIPABHOM IIOCTYIIKY U MOHOIICHEM TYKO€ y YIIPaBHOM CIIOpY.

OcMHuIIbeHA NpaBHA 3AIITHTA CTPAHKE Yy HOBHM ,,yIPAaBHUM CTBapuma’
HOCJICTUYHO j€ JI0BEJIa J0 HOBOT TI0jMa YIIPAaBHOT akTa. [ mera je 3akoHoaaBaly
HPOLIMPHUO, aKO O TaKO MOIJIO JIa C€ Ha30BE TO ILTO ra je 3aCHOBA0 Ha HEjaCHUM
W HEMpeUr3HuM obenexxjuMa. bes nmoysganor kpurepujyma, TEko je pehu mra
Ou TO ympaBHHU aKT, ,,y cMucny” HoBor 3YI1l-a, Tpebano na Oyne. Jpyrauuje pe-
YeHO, M0 TaKo Ae(hUHUCAH 110jaM YIIPaBHOT aKTa JaKIIe je CMECTUTH U pellekhe
KOJUM C€ OJTy4yje O IPUTOBOPY.

HejacHe u HenpenusHe aeduHuiMje, 3anpaBo, omoryhasajy jaa ce jaxiie
MPUKPH]jE TO LITO j€ PEUICHE O IIPUTOBOPY CaMO MTPUBUTHO MOABECHO IO [0jaM
ympaBHor akta. CuTyanuje y KojuMa ce OHO JJOHOCH caMo niocehajy Ha yrpaBHe
CTBapH, allk TO, TI0 CBOjOj TIPABHO] MPHUPOIH, HUCY. JoIl Mame Ou MOTJIe 11a ce
cMaTpajy YIIpaBHAM CTBapuMa ,,y CMHCITY  3akoHa o yrpaBHUM criopoBuma (3YC),
Je(UHICAHUM MHOTO jaCHHje U IpeIu3Huje, Koje je, U3rIie/ia, 3aKOHOIaBall 3aHe-
MapHo OHJIa KaJia je peleke O IPUroBOpPY, 3a00MIa3HUM Ty TeM, Kao ,,ylIpaBHU
aKT”, MOKYIIA0 J1a YKJbYUYH Y MPeIMET YIIPAaBHOT CIOpa.

2. [TIPUT'OBOP: ,ITPABHO CPEJICTBO”
Y VIIPABHOM IIOCTVIIKY

VY cknany ca ,,Ha4esqHO’ TapaHTOBaHHUM IIPAaBOM, CTPaHKa MOXKE Ja U3jaBH
IPUTOBOP Y OHUM ClTydajeBuMa Koju cy noce6uo yrepheru 3YII-om.! [Ipurosop
j€ HOBO ,,lIPABHO CPEACTBO” Y YIIPAaBHOM IIOCTYIKY, HAMEHEHO OOHjaly HOBUX
o0nuKa ,,ynpaBHe AelIaTHocTH”, ,,cTBOpeHnux Baxkehum 3YTII-om. [Tox mpermo-
CTaBKOM JIa HE TIOCTOjU HEKO JAPYTO MPABHO CPEACTBO Y YIPABHOM IMOCTYIIKY,

! 3aKkoH 0 onuITeM yrpaBHOM noctynky, Cryocoenu inachux Peilybnuxe Cpouje, 6p. 18/2016
u 95/2018 — aytentuyno tymademwe — 3VIL, un. 13, cT. 2.
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TIPUTOBOP MOXKE JIa CE M3jaBH 300T: HEUCITYhemha 00aBe3a n3 yIpaBHOT yTOBOpa,
yIpaBHE pajiibe U HaYMHA MPYKatba jABHUX yCayra.’

[Tucame manammer 3YII-a mpaTuia je BeTnKa KPeaTUBHOCT Y pa3yMeBamy
yIpaBHE JIeJIATHOCTH, KOja je A0Belia 10 Tora Ja ce jenHa ol pyHKIHja Ap>KaBHE
BIIACTH MIPOIIMPY HAa TOTOBO CBE MOjeMHAYHE aKTE M PAIbe YIIpaBe, 4ak v IIupe
o Tora. HoBa BpcTa yroBopa, HoBa ie(hMHUIIMja YIIPABHUX PaJbH U HOBO CXBa-
Tame 0 JaBHUM ycIyTraMa pe3yJTar Cy OBOT CTBapaJiadKor MPoIieca, 3a0Kpy >KEHOT
yBohemeM mpuroBopa, Koju Ou CBe HOBE OOJIHMKE ,,yIIpaBHE JICIaTHOCTH  Tpebasio
Jla TIOBEKE y MEITNHY, 32jeTHO ca OHUM CTapUM U yOOMTajeHHIM.

O Tome n1a cy ynpaBHU yroBopu cTBopeHH 3Y[I-oM MokeMo fa TOBOpUMO
caMo YCJIOBHO, C 003UpPOM Ha TO J1a je 3a IbUXOBO 3aKJbyUeHe oTpeOHa 1 moceo-
Ha 3aKOHCKa OCHOBa. Tek Tajga OM Ha OBE IBOCTPaHO 00aBe3HE MUCAHE aKTe, KO-
jAMa ce CTBapajy, Memajy WA YKUIa]y TTPaBHU OMHOCH y YIIPaBHUM CTBapUMa,
3akJpydeHe u3Mely oprana u cTpaHke, MOIJIa Jia ce MPUMEHE U crenuduyHa mnpa-
Buja, nponucana 3YII-om.? To cy mpaBuia Koja y TOTJIeqy U3MEHE U pacKuaa
yroBopa oprany jaajy Beha ornamhema y onHocy Ha cTpanky. M3mely ocraror,
OHa TIOZIpa3yMeBajy U TO Ja 300T HEUCITYHhEemha YTOBOPHUX 00aBe3a YTOBOP MOXKE
Jla paCKWHE CaMO OpTaH, alld He W CTPaHKa; aKo OpraH He UCITYHhaBa yrOBOPHE
obaBe3e CTpaHKa MOKE jeI[IHO JIa M3jaBH IIPUTOBOP.*

VYpasae paame, ICTUHA, HUCY HacTalle JoHomemkeM HoBor 3YI-a. One cy
Y TIpe TOTa YMHWJIE CAJP)KUHY yIIpaBHE JIENATHOCTH, ATl Y MHOTO yKE€M U TIpe-
[U3HHU]eM 00UMY. Y CKJIaJy Ca YeCTO 3aCTYIJbEHUM CXBATamkhEeM IIPABHE TCOPH]E
¥ HOpMaMa 3aKoHa O Jp>KaBHO] YIIPaBH, IO/ yIIPAaBHUM paibaMa MoApa3yMeBa-
JIO0 Ce IPUMEHUBakE TPUHY/IE TpeMa nojenuanuma. Y HoBoM 3Y -y, 3akoHona-

2 3VII, um. 147, ct. 1. O ToMe KaKo je mpuroBop 6uo ypeher y pasmuauTuM peaakijpmjama
(mpennosnma) HoBor 3YI1-a Bua. 3opan J. Jlonuap, ,,[IpaBHa cpencTBa y HOBOM 3aKOHY O OMIITEM
YIIpaBHOM IOCTYTIKY”, 360pHuK pagosa Ilpaenol ¢axyniueiua y Hosom Cagy (360puux pagosa
TIDHC), 6p. 4/2017, 1516.

3 3VII, un. 22-26. [punukom uspaje Hoor 3YII-a Mmoo ce oj MPeTIoCcTaBKe O TOME Ja
yIIpaBHU yTOBOPH IMIOCTOj€ y MOCEOHUM MPOMUCHMA — O jaBHUM HaOaBKaMa, jaBHO-TIPUBATHUM
HapTHEPCTBUMA U KOHIIECHjaMa — CYLITHHCKH, HaKO Ce TAKO He Ha3uBajy. [TaksbuBa aHaIM3a OBUX
nponuca, MmehyTum, okasaia je Ja yroBopH O jaBHUM HabaBKaMa, jaBHO-IIPUBATHUM MapTHEP-
CTBMMA U KOHILIECHjaMa HeMajy yIpaBHU KapakTep. 3aKJbydak je ciaenaehu: OHU Cy YBEICHH y Halll
3VII npou3BOJbHO M HENIPUMEPEHO, 6€3 OCIIOHIIAa Ha ToCceOHE MPOITHCE, KOjHX Y TO BpeMe HUje HU
6wno. Bua. Parko Panomesuh, [lpasua tpupoga yipasnol yiosopa (IOKTOpCKa THCEPTAIU]a),
Hosu Caz 2018, 108-113. OBaj 3aKkJbydak HOTBPAMO j€ U caM 3aKOHO/JaBall, ay TCHTUYHO TyMadehu
onpende 3VIl-a: ,,OBe ogpende Tpeda pasyMeTH TaKo A2 c€ yTOBOPHU 3aKJbYyUCHH y CKJIaly ca I10-
CceOHUM 3aKOHHMMa, aKO THM IOCEOHIM 3aKOHOM HUCY H3PHYHTO IpeaABnl)eHn Kao yIpaBHH yTo-
BOPH HE CMAaTpajy yIpaBHUM YTOBOPHMA Yy CMHCIYy 3aKOHA O ONIITEM yIIPaBHOM HOCTYNIKY M Ha
BHUX Ce HE MOKE TPUMEHMBATH IIPABHU PEKUM 3aKOHA O OIIITEM YIIPaBHOM HMOCTYTKY.” (AyTeH-
THYHO TyMaueme oipende uiana 22. 3aKoHa 0 OMIITEM YIPABHOM MOCTYTKY [Cryorcbenu inachux
Peiiyonuxe Cpouje, 6p. 18/2016], Cnyocoenu inacnux Peityonuxe Cpouje, 6p. 95/2018)

43VII, . 25.
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BaIl je TI0jaM YIIPaBHUX PaIibH MPOITUPHO Ha CBE IMOjeAUHAYHE aKTE U Pallibe
ympase 0e3 HeOCPEIHOT IPAaBHOT JiejcTBa. Y 3aKOHCKO] Je(pUHULINJU HAaBEACHU
Cy W IIPIMEPH OBUX MaTEPHjaTHAX aKaTa OpraHa Koju ,,yTHIy Ha ITpaBa, 00aBe3e Witk
MpaBHE HHTEpece CTpaHaka’: Boeme eBUICHIIN]a, H3/1aBahe YBEPEHha, IPYKahe
nHpoOpMaIja, MpuMamke U3jaBa u Apyre paame KOjuMa ce U3BPIIaBajy MpaBHU
akTu.’ [IpOTUB yrpaBHE pajiibe, alld M OH/Ia KaJa OpraH He Mpeay3Me yIpaBHY
paamy KOjy je TIo 3aKOHY JY’KaH J1a IIpey3Me, MOXKe Ja Ce U3jaBH IPUTOBOP — IO
YCJIOBOM [Ia YIIpaBHA pa/iihba HHje MOBE3aHa ca JOHOMICHEM YIIpaBHOT aKTa.’
HoBurHOM He OM MOTJIO /1a ce Ha30Be HU TIPYIKamke jaBHUX yciryra. Hanporus,
0 Tpy’Kamy jaBHHUX yCJIyra MOIJIO je Jla ce TOBOPH U IIpe JOHOIIeHa Baxkeher
3VIl-a. Paznuka je camo y KOHTEKCTY: paHHje Cy TO OWJIe NEeaTHOCTH jaBHUX
ciryx0u, jacHO oiBOjeHe oA ynpaBHe genaTHocTH. Caga Ou U jaBHE yciyTe, Koje
py’kajy jaBHE cIyxk0e, Tpedaio ma mpeacTaBibajy jeaH oj BUI0BA YIIPaBHE Je-
JIATHOCTHU ¥ MOCTYyTalka y YIPAaBHUM CTBapuMa. ¥ TOM KOHTEKCTY, IPYKarkhe
JaBHUX ycllyTa Mmojpa3dymMeBa o0aBJbamke MPUBPEIHE U JPYIITBEHE JIETATHOCTH,
OJTHOCHO IIOCJIOBA 3a KOj€ je 3aKOHOM yTBpl)EHO /1a ce BpLIe Y OMILITEM HHTEPECY,
a KOji He MOT'y Jia c€ TOJIBEely TOJl HeKU JIPYTH OOJMK YIPaBHOT MOCTYTamba;
npyXambeM jJaBHUX yciyra 00e30eljyje ce ocTBapuBame MpaBa U MpaBHUX UHTE-
peca, OIHOCHO 3a/I0BOJbaBamhe MOTpeba BUXOBUX KoprcHUKa.” PasBonmaBajyhu
MojaM jaBHHUX ycllyra 3aKOHOZAABall je MO HHX MOJBEO U OCTaje IeIaTHOCTH,
OJTHOCHO TIOCIIOBE YIIPaBe, yKOJIHMKO CE BPIIE Y CTOM IIUJbY, & HE MPEICTABIbAjY
HEKH JPYTH OOJIMK yIpaBHOT MocTymnama.® OcTBapuBame MpaBa 1 MPaBHUX HH-
Tepeca KOPUCHHKA jJaBHUX yCIyTa M 3aJ10BOJbaBamkhe¢ IbUXOBUX MOTpeba Tpeda ma
Oyzae ypeaHo ¥ KBaJUTETHO, MO/ jeIHAKUM YCIOBHUMA. Y CYNPOTHOM, aKo ce
jaBHE yCayTe He Py Kajy Ha Taj Ha4MH, MOKE J1a Ce U3jaBH MIPUTOBOP.”
YBohemeMm HOBUX 00NIHKa ,,yTPaBHOT MOCTyama”’, 3aKOHOJAaBAll je TPOILH-
puo mosbe obasesne mpumene 3Y1I-a.!° [IpeaMer yrpaBHOT TOCTYIIKA U aJbe j€
yIipaBHa CTBap, aJIM OHA BUIIIC HHUje OTPaHUYCHA Ha pelllaBame O MpaBuMa, 00a-
Be3aMa W IIpaBHUM HHTepecuMa cTpaHke. Camga 6u To Tpedaso ga Oyme cBaka
CHUTYyal1ja y K0joj ce, HeIoCpeIHOM MPUMEHOM MPOIIHCa, ,,TPABHO WK (HaKTHY-
KU yTUYE Ha FH-EH TTOJI0Ka] ™, a TO TIoJIpa3yMeBa U 3aKJbyUeHhe YIIPaBHUX YTOBOPAa,
npeay3uMare YIpaBHUX pajiibi U Ipykame jaBaux yciyra.!! Kama ce mpounra-

5S3VII, . 27.

0 3VTI, ui. 28. YKOJIHKO je ,,ylIpaBHa pajika” MOBE3aHa ca JOHOUIEHEM YIIPABHOT aKTa,
OHJIa Cce PaJIX O IIPOILIECHO] paJiibK y YIIPaBHOM IOCTYIIKY. Tala ce HU He oduja ,,yrpaBHa pajma’;
nobwuja ce ynpaBHU aKT, 300T IOBpPE/E MpaBuiIa HOCTYIIKA.

73VI1, 4. 31, cr. 1.

8 3VII, 4. 31, cT. 2.

9 3VTI, . 32.

10 Bug. [paran JI. Muskos, Parko C. Pagomesuh, ,,Heke HOBHHE y 3aKOHY O OMIITEM
YIPaBHOM IMOCTYIKY: ,ypaBHO noctyname’”, 36opuux pagosa IIOPHC, 6p. 3/2016, 734-737.

1 3VIT, ui. 2, cr. 1.
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jy yBomue onpende 3YIl-a, cTude ce yTHCAaK O TOME Ja C€ YIPaBHH MOCTYyTaK
CIIPOBOU U Y OBUM cuTyanujama. /lasbe untame 3Y1l-a 1 leros TekcT carnieaan
y nienwHU, MehyTuM, yKa3yjy Ha TO 11a je IpBH yTHCAK norpemad. [lorpemad je,
3arpaBo, HAYMH Ha Koju je ypeleH npeamet ynpaBHor nocrynka. [IporecHa mpa-
Buiia 3VII-a HUCY HaMemheHa 3aKJbyUeHy YIPaBHUX YTOBOpa, Mpely3uMary
paamu yrpaBe U IpyXkamy jaBHUX yciyra. HamemeHa cy, Kao u paHuje, I0HO-
HIeHkY YIPAaBHUX aKaTa ¥ U31aBamy jaBHUX UciipaBa. Ha ocTtane obmuke ,,ympas-
Hor noctynama’” 3YII ce mpuMemyje TeK OHlIa KaJla MX CTpaHKa OCIopaBa Mpu-
TOBOpPOM, Tpakehu MpaBHy 3amITHTY.'?

[TpuroBop u cityu TOME Jia C€ HOBH OOJIUIIH ,,yIIPABHE JIETIATHOCTH TIOBEKY
ca yIpaBHUM TOCTYIIKOM U TIOJIBEAY O] TocTojehn peskuM yrnpaBHOIIpaBHE 3a-
mrrute. Caja mocTaje jacHo U TO 3aILTO je U3pas3 ,,IPaBHO CPECTBO” Y HACIOBY OBOT
nena paja o3HaueH HaBogHuIMA. [Ipurosop je y 3VIIl-y dhopmanHo Ha3BaH mMpas-
HUM CPEICTBOM (pelIOBHUM — aojahe mpaBHa TEOpHja) U CMEIITEH y3 oipende o
anou. OH TO UITak HUje. 3a pa3IuKy Of JKajoe, TPUTOBOp HeMa KapakTep MpaBHOT
cpencTBa (MpaBHOT JIeKa) y yIIpaBHOM nocTynky. CMmucao npurosopa ynyhyje Ha
TO JIa OH MPEJICTaBJba 3aXTEB 32 MPYKAHEM IIPABHE 3aAIITHUTE, aKT HHUIUJATHOT
KapakTepa, KOjuM O yIpaBHH MOCTYIAK TeK Tpebasio aa ce mokpeHe.3

3. O[JIYUUBAIGE O ITPUT'OBOPY

W3jaBibyjyhu npurosop, y3 cxonny npumeny Hopmu 3YIl-a o o0nuky u
caJpKIHU Kalbe, cTpaHka ce oOpaha oHOM opraHy, 300T 4Hjer MOCTynama u
3aXTeBa MpPaBHY 3alITUTY — MPEIH3HU]E PEUCHO, (EroBOM pyKoBoauoiy.'* OBa
MpaBHA 3allITHTa OCTBapyje ce y oape)eHOM POKY, KOjU MOKE JIa U3HOCH IIeCT
Mecel WK MeTHASCT JaHa. POK of1 miecT Meceln Baku 3a yIpaBHE yroBOpe U
Teve o]l MPOMyNITamha OpraHa Ja UCITYHU CBOjy YIOBOpHY o0aBe3y. Pok o met-
HAECT JlaHa Ba)KU 3a YNPaBHE Paibe U NpyKambe jaBHUX YCIyra; padyHa ce o[
npeny3uMarma Ui MpoNnyIlTamka yIpaBHe paabhe, OJHOCHO Of Kajia ce jaBHa
ycllyra He Mpya Tako Ja 00€30e14 ypeIHO U KBAJIUTETHO, MO je/ITHAKUM YCJIO-
BHMa, OCTBapHBarb€ IIpaBa 1 3a0B0JbaBatbe MoTpeda KOpucHuKa."”

[1pe noHoOIIEHA OUTYKE O TIPUTOBOPY, PYKOBOAMIALl MOPA [1a YTBPIAH YN EHC-
HUYHO CTabe, MCITMTA 3aKOHUTOCT M MTPABUITHOCT MOCTYTamka oprana.'® Omryka

12 Bun. Parko Pagomesuh, ,,ITojaM yrmpaBHe CTBapH U HOBH 3aKOH O OIIITEM yIIPABHOM
noctynky Peny6nnke Cpbuje”, Ilpasua pujeu, 6p. 46/2016, 337-339.

13 Bua. iparan JI. Muiikos, Parko C. Pajomiesuh, ,,IIpuroBop y yrnpaBHOM IOCTYIKY”,
360pHuk pagosa IIPHC, 6p. 4/2018, 1467-1468.

143VII, umn. 148, ct. 1 m 2.

153V, un. 147, cr. 2.

16 3VTI, uun. 148, cT. 3.
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0 IIPUTOBOPY JOHOCH ce Y (popmu permrema, y poky ox 30 maHa o qaHa IpHjemMa
npurosopa.!” CaapKHHCKH MOCMATPaHO, OJUTyKa MOKE J1a MMa TPOLECHH M
MepuUTOpHH KapakTtep. OIITyKOM MPOIECHOT KapaKTepa IIPUTOBOP ce ombaIryje,
OHJIa KaJia je HeJI03BOJbEH, HeOIaroBpeMeH, U3jaBJbeH O] CTPpaHe HeoBalrheHor
JHIIA WK HEYype/laH, a Ta HEYPEIHOCT HHje OTKJIOMhEHA Y OCTaBJbEHOM POKY.!'
MepUTOpHOM OJIITYKOM, IIPUTOBOP c€ O0Mja, Ka0 HEOCHOBAH, UJIM yCBaja, Kao
OCHOBaH. YKOJIKO C€ TIPUTOBOP YCBOjH, OHJIA j€ HEOTXOIHO Ja Ce TMPEIU3UPajy
U J1ajbe MpaBHE Mocienuiie: oapehyje ce nabi HAYMH UCIYHhEHha YTOBOPHUX
o0aBe3a opraHa u OTydyje O 3aXTEBY 3a HaKHAAy IITETE; HAJIaXe Ce UIIN 00y-
CTaBJba MPEAY3UMahe yIIpaBHE pajmbe U opelyje HauMH Ha KOjU Ce OTKIIamkajy
bEHE TOCIIEUIIE; HallaXKe Ce Mpeay3uMare 3aKOHCKUX Mepa, KojuMa ce OTKJa-
hajy HeJAOCTalld y MpYyXkKamwy jaBHUX yciyra.'” Mcra osnanrherma, mpomecHor 1
MEpUTOPHOT KapakTepa, IMa B JPYyTOCTENICHN OpraH, KOjH OJIydyje O KaJIou
[POTHB PELIEha O IPUTOBOPY.’

OBO TOCITEIEHE MTPABUIIO, KOJIM C€ UCIIPIIJBYje 3aKOHCKO HOPMHUPAHE TIPH-
roBOpa, yKa3yje HaM Ha TO Jia IPOTUB PEIICHha O IPUTOBOPY MOXKE JIa CE H3jaBU
*ayba — peOBHO MPABHO CPEACTBO Y yIPABHOM NOCTyIKy. HauenmHo Oap, yko-
JIMKO TO pelIemhe MMa MpBocTeneHn kapakTep. [logceTumo ce: mpurosop je u
yBeIleH Kako O1 ce 00e30enmia yIpaBHOIIPaBHA 3allITHTa POTHB HOBUX 00JTMKa
,ylpaBHe jenatHocTu”. thena cymtuna, MelyTuM, He oriiena ce y caMmoM OJITy-
YHUBaby O IIPUTOBOPY; TO je camo MpBH Kopak. OHa MUJba Jajbe, Ha OHO IITO OU
Tpebaso 1a ciaeau KacHuje, a TO je kanda y yIpaBHOM MOCTYTKY U Tyk0a KOjoM
ce, MPOTHB KOHAYHE OITyKe, mokpehe ympasHu criop. CBe Cy TO TOCTIeTUIE OCHOB-
HE ¥ [0JIa3HE UJIeje 3aKOHOJIaBIa, Y CKJIay ca KOjOM PElICHE O MPUTOBOPY HMa
KapakTep ymnpasHor akta. [Ipunnkom gonomrema HoBor 3Y1I-a, oBa uzeja caor-
IITEHA HaM j& U3PUUYHUTO:

,,[IpUTOBOp MMa 32 I1Jb J]a Ce yIpaBHA MOCTyTarma Koja He MPEICTaBIba]y
yIpaBHU aKT — yIIpaBHE PaJibe, YIPaBHU YTOBOPH, ITPY’Kakbe jaBHUX yCIIyTa — YBEIY
y mocTojehu CHCTeM ypaBHOMPABHE 3aIITHTE, TAKO IITO Ce MPUTOBOP U3jaBibyje
IPOTHB OBHX yIPaBHUX MOCTYMamba pajau J00H1jama yIpaBHOT aKTa KOjUM Ce OITy-
4yje 0 ’bMX0BOj 3aKOHUTOCTH HJTH LIEIMCXOAHOCTH. JeTHOM M3/1aTh yIIpaBHU aKT Jiaje
CTpaHLM MOTYhHOCT J1a KOPUCTH PEOBHE MTyTEBE YIIPABHOIIPABHE 3aIITHTE, TAKO
HITO IPOTHUB OIIYKE O MPUTOBOPY MOKE JIa W3jaBU Kaji0y y YIIPAaBHOM MOCTYIIKY
WK TYKOY y YIPaBHOM CIIOpPY, 3aBHCHO OJI TIOJIOKaja Cy0jeKTa KOju je mpeay3eo
YIPaBHO [OCTYTAE Y YIIPABHO] XUjepapxuju.”?!

173VTI, ui. 149, cr. 1.

18 3VTI, um. 149, cT. 2.

193VTI, un. 149, cT. 3.

20 3VTI, um. 150.

2l TIpeasior 3akoHa O OMINTEM YIPABHOM MOCTYIIKY, http://www.parlament.gov.rs/upload/
archive/files/ cir/pdfipredlozi_zakona/266-16.pdf, 69, 17. centembap 2020.
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4. PEHIEE O ITPUT'OBOPY — VIIPABHU AKT?

Ob6pasznoxeme HoBor 3YII-a ykasyje Ha TO Aa je mpaBHa IPUPOJA PeLICHa
KOjHM Ce OJUTy4yje O MPUTOBOPY HeclopHa U jacHa. [Ipodnem ce, mehyTum, ca-
CTOjU Yy TOME LITO MPaBHY MPHUPOIY OBOT pelleHha He MOKEMO J1a yTBPAMMO Ha
OCHOBY OHOTa IITO MUIIE Y 00pa3JIoKery — PeJIeBAHTHO j€ MPBEHCTBEHO OHO IITO
MUIIE y CaMOM TEKCTY 3aKkoHa. Huje 10BOJBHO J1a ce 0BO peliee caMo MpOoriach
yIpaBHUM aKTOM; Jla OM OHO MMaJIO KapaKTep yIpaBHOT aKTa, HEOITXOIHO je /1a
MMa ¥ BberoBa OMTHA 00eliexKja.

VY camom tekcty 3Y1I-a, ucTuHA, NUIIE 1a Cy YIPABHU aKTH pelIeHkha U 3a-
KJbyunn.?? OBa oxnpenda, UIak, He yKasyje Ha CYLITHHY YIPaBHOT aKTa W Ha
IEroBa o0eexja — ykasyje Ha leroBe Ha3uBe, OHe Hajuenihe u yoOnvajene, nako
yIpaBHH aKT MOXeE J[a Ce 30BE U Jpyraduje, y CKiaay ca moceOHuM mpormcuma.”
CymTiHa ynpaBHOT aKTa He IPOM3JIa3n U3 HEroBOTI MMEHa, Beh n3 merose 3a-
KOHCKe JIe(UHUIU]E, Y CKIIaJly ca KOjOM YIIPaBHH aKT IPEJICTaBIba:

,»IlojeIMHaYHK TIPAaBHU aKT KOJUM OpraH, HEMOCPEHO puMeryjyhu mpormu-
ce u3 oxropapajyhe ynpasHe 001acTH, OIIydyje O IpaBy, 00aBEe3H HIIH MPABHOM
HWHTEPECY CTPaHKE, UIIK O MPOIICCHUM MUTamuMa. >

To na je ynpaBHU aKT NOjeIMHAYAH U Ay TOPUTATUBAH MIPABHU aKT, KOJUM ce
MIPOU3BOIM HETIOCPETHO MPABHO JICjCTBO M OJUTydyje O MpaBuMa, obaBe3aMa H
MpaBHUM MHTEPECHMa CTpaHKe, OJIaBHO je Beh y HallleM mpaBy NO3HATO U MPHXBa-
heno. HoBo je To mTo ynpaBHH aKkT BHIIIE HE MOXE Jla ce 00jacHU IToMohy mojmMa
YIIpaBHE CTBAPHU: TO LITO C€ YIIPABHU aKT JOHOCHU y YIIPABHUM CTBapUMa BUILIC HE
3HAYH HUIIITA, jep Ce IojaM yIpaBHE CTBApH cajia IIPOTEkKe U Ha APyTe MojeTnHAY-
He aKTe U pajme ynpase. Onpuuyhu ce oHOra mITO Cy Cy/CKa Ipakca U mpaBHa
TeopHja rpaguie JAerieHrjaMa, 3aKOHOABAIl je KPUTEPHjyM 3a Mpero3HaBakhe
YIPaBHUX aKaTa MOTPaKHo y KapaKTepy IporKca Ha KOjuMa ce 3aCHUBAjy, a TO
Cy MIPOIHCH U3 oAroBapajyhe ynpaBHe 001IacTH.

Y marnu HejacHUX U 00€CMUIIIBEHHX MOjMOBA TEIIKO je TOoNH 10 CMUCICHUX
3aKJbydaka. ¥ CKJIaJy ca OBUM HOBHM MEPHJIOM, TEIIKO je TI0y3/1aHo pehwu mTa je
TO yIPaBHU aKT U KaJia OH IOCTOjU. JACHO je caMo jeJTHO: Y JKEJbH Ja Ce MO Fhera

223VTI, un. 16, ct. 2.

23 3VIL, ui. 16, cr. 3. Mako Ha3BaHU yIIPaBHAM aKTUMA, 3aKJBYYIH TO HUCY, UMajyhu y BHIY
IbUXOB IIpaBHU pexknM, ypeher 3VII-om. 3akipydax je ,,yIpaBHH akT” KOjUM C€ YIPaBJba HOCTYII-
KOM; IIPOTHB Hhera HHje 03BOJbeHA IoceOHa jxanba, HUTH MOXKe J1a ce BOJH ynpaBHH crop. (Bu.
3VIL, un. 146, ct. 1 1 3) Y ckiagy ca OBUM NpaBUIIMMA, 3aKJby4ak OM Tpebasio 1a mMa KapakTep
akmecopHor akta. (Bua. [Iparan Munkos, Vipasro tipaso 1I: yipasua genaiunociu, Hosu Can
2017, 41; 3opan P. Tomuh, Komenitiap 3axona o otiwitiem yiipagnom Aocilyiiky — ca cygckom ipax-
com u petuciupom iiojmosa, beorpan 2017, 536)

24 3VTI, um. 16, cr. 1.
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MTOZIBETy M HEKe HOBE ,,yIIpaBHE CTBApH , IT0jaM YIIPABHOT aKTa j& Pa3BOMEHCH.
[Murame je, mel)yTum, 1a Jin je pa3BOAEKCH JIOBOJBHO, TAKO JIa 3aXBaTH U PEIICHEC
KOJUM C€ OJTydyje O IPUTOBOPY.

C 0031poM Ha TO Jia Ce IOHOCH Y ,,yIIPaBHUM CTBapUMa’ pa3IUuHUTe CYIITH-
HE U Pa3JIMYUTOr IPABHOT PEKUMA, CIIOPHO je JIa JTU MPAaBHY MPUPOJY PelieHha O
MPUTOBOPY YOIIIITE U MOYKEMO Jla TOCMaTpaMo jeIMHCTBEHO. PasnuunTa u pa3Ho-
BPCHA ITpaBHJIa KOja BayKe 32 3aKJbyUCHe YIIPABHUX YIOBOPA, BPIICHE YIIPABHUX
paamby U NIPYKAKke jaBHUX yCIyTa, He OM YBEK MOTJIa Ja Ce MOJABE Y MO MPOIHU-
ce u3 onrosapajyhe ynpasue ob6mactu. He Ou yBek Moryia 1a ce moaBey HU 101
MpaBHa MPaBUJIA, jep Cy HEKe OJ OBUX aKTHBHOCTHU ypelheHe u mpaBuiImma oJiro-
Bapajyhe ctpyke. Kako ce To 0 3aKOHUTOCTH Y PABUITHOCTH HEHCITY IheHha YyTo-
BOpHE 00aBe3e, UM 0 YPEIHOCTH U KBAJIUTETY MpYXKamba jaBHE YCIIyTe, OIIydyje
HEIMOCPETHOM ITPUMEHOM TIpoTHca u3 onroapajyhe ympasHe oomacTu? Ako ce
Ha ,,yIIPaBHO TOCTYyMamke M3BOPHO MPUMEHY]Y MPaBUiia yTOBOPHOT TIPaBa HIIH
npaBmIa onpelene cTpyke, Kako OHa, O/1jeTHOM, HAKOH M3jaBJFEHOT IIPUTOBOPA,
y TOj UCTOj CUTYyalMjHu, MOCTajy Iponucu u3 onrosapajyhe ynpasne obnactu?

OBakBO MellIamke U MOBE3MBAKE CYIITHHCKU PA3JIMYUTHX CTBApH HaMmehe
MHOT'0 TTUTaka, a HyJIH MaJIO OATr0BOpa, Oap OHUX JIOTHYHUX. 3aJaTaK CBaKaKo
HUje HU JIaK. bamt cynpoTHO o1 Tora, moTpedaH je CH3u(OBCKH HATIOP KaKo OU
ce Pa3HOBPCHE ,,yIIpaBHE CTBapU”’ MOBE3aJIe y jeqHY LEIMHY U ITOBEIIE TO] [I0jaM
YIpaBHOT akTa. Ha BpXy TOT YCIIOHA HAIlla MHCA0 HE MOXeE JIyTo Jia ce 3aJ[pKu
— Hen30exHO ce Bpaha Ha MmovyeTak U Mopa J1a KpeHe M3HOBA.

Bpahajyhwu ce Ha modeTak, xajae 1a jor jeIHOM BHAUMO O YeMy OH TO Tpe-
0aJio a ce pel HermocpeTHOM MPUMEHOM Tporrca U3 oarosapajyhe ynpasHe
obiactu — o mpaBy, 00aBe3u WK MPABHOM UHTepecy cTpaHke. [1oj cTpaHKoMm,
Kao MPOLECHUM Cy0jeKTOM, oipazyMeBa ce (pU3nUKO UM MPABHO JHUIIE YHja je
yIpaBHa CTBAp MPeaMET YIPABHOT MOCTYIKA, OJTHOCHO (U3NYKO WIIH IPABHO
JIUIIE Ha YWja mpaBa, 00aBe3e Wiu paBHE MHTEPECe UCXOJ YIIPABHOT TOCTYIIKA
MosKe a ytrde.?® Jla i ce U pelemeM o IPUTroBOpPY 3auCTa OTydyje O MPaBUMa,
o0OaBe3ama WM MPaBHUM HHTepecuMa cTpanke? KapakTep cutyanuja y kojuma
ce TIPUTOBOP M3jaBJbyje yKa3yje Ha HETaTUBaH OATOBOP.

JloHoLIeheM YyIpaBHOT aKTa OpraH He OJJIy4yje O CONCTBEHO] YNPABHO]
CTBapH — OJNTyUYje O YIIPaBHO] CTBapH cTpaHke. Kao cy0jekT HaaIe)KHOCTH, KOjU
IITHTH JABHU UHTEPEC, OH Y TO] YIIPABHO] CTBApU HEMa HUKAKBa COIICTBEHA IIPaBa,
ob0aBese u mHTEepece. HacympoT Tome, y OHUM ,,yIIpaBHAM CTBapuMa” y KOjuMa
ce u3jaBJbyje MPUTOBOP, OpraH OM Tpedao Ja Oy U O CONICTBEHUM IpaBUMa
u obaBeszama. Opran Ou, ICTOBpeMEHO, Tpebasio na Oy/ie U CTpaHKa, dHja ,,yIpaB-
Ha CTBAp~ YMHHU MPEIMET YIIPABHOT MOCTYIIKA. PelemeM, KojuM ycBaja mpurosop,
opraH Ou, U3riiena, caM ceOu, ayTOPUTATUBHO, TPeOaIo 1a HaMETHE UCITYHhCHE

25 3VTII, un. 44, cr. 1.
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YroBOpHE 00aBe3e u 00aBe3y HakHaAe mreTe. Vimn O, HCTO TaKo ayTOPUTATHBHO,
cam cebu Tpebasio 1a HaJIOKHU NpeAy3UMare YIIpaBHe palibe, OJHOCHO Mepa 3a
OTKJIahakhe HeloCTaTaka Y HAYMHY Ha KOjH je Tpy»kao jaBHe yciyre. Hakow Tora,
y OBOM JIOTMUKOM HHU3Y, IPE0CTaje jeMHO TO Ja OpraH caMoM ceOu HaMeTHYTe
obaBe3e M3BPIIM MPUHYAHUM MTyTEM; YKOJIHKO je U 32 TO HaJJIe)KaH, HAPABHO.

Kana ce paznuuure ,,ynipaBHe CTBapyu’ TIOMEIIajy U IOBEXKY BEIITAYKH, OHJIA
TOJT TI0jaM YIIPaBHOT aKTa, H3IJIe/Ia, MOXKeE JIa Ce MOJIBE/IE U OHO IIITO HE OroBapa
HETOBOj MIPaBHO] Npupoan. Pememe KOjuUM ce omiiydyje o MpUroBopy Moxe Ja
ce TIPOryIac YIpaBHUM aKTOM, alld Ta TBPJEha HE MOXKE JIa C€ IOTKPEIH JOCIICIHO
Y JIOTUYKHY MCIIPaBHO. Yak HU OHJIA KajJia UMaMO Y BHJIY HCKJbYYHBO YHYTPAIIkby
moruky 3YII-a u mojmoBe neuHUCAHE ,,y CMUCITY”’ OBOT 3aKOHA.

[lTa 6u ce necuio OHa Kaja rnojaM yIpaBHOT aKTa He OMCMO HU ITOCMaTpa-
JIX OBAKO YCKO W MapIIHjaTHo, ,,y cMuciy” 3YII-a? Illta 6u ce mecniio oHa Kaga
OKMCMO I0jaM YIIPaBHOT aKTa MOCMATPalid Y CMUCITY YIPaBHOIIPABHOT PEXKUMA Y
[IEJTUHH, OHAKO KaKO je TO M MCIpaBHO? Bumenn 6ucMo aa ce 3aKoHOaBaIl HHje
OJIPEKA0 caMO OHOTa IITO CYy M3rpajiuie CyJCKa Mpakca u IIpaBHa TEOPH]ja; OJpe-
Kao ce M COTICTBEHUX AepuHUNMja, popmynucanux ,,y cmuciy” 3YC-a.

[Mapuwmjanuao npucrynajyhu ypehemwy yrnpaBHOIIpaBHOT peKUMa, 3aKOHOIA-
Barl je y 3YC-y 3aaprkao cTapy 1mojaM yIpaBHOT akTa, y)XKU U npenu3nuju. OBa
3aKOHCKa Ae(UHHIIM]a HE OClala ce Ha HejacaH M HeIOBOJHHO yTBpleH mojam
,IIporrca u3 oarosapajyhe ympasue odnactr’”. Ocliama ce Ha 1ojaM yIpaBHE
cTBapH, AeuHICcaH Takohe MHOTO yke u npernu3nuje. OCHOBHA pa3iinKa oryiesa
ce y TOMeE IITO Cce Y CKIany ca onpendama 3YC-a y yrpaBHUM CTBapruMa JOHOCE
WCKJBYYMBO YIIPABHU aKTH. YIIPaBHE CTBAPU HEMajy HMKAKBE BE3€ Ca OCTAIUM
MOjeIMHAYHUM aKTUMa U pajbaMa yrpase:

,»YIIPABHH aKT, Y CMHCIIYy OBOT 3aKOHA, jeCTe MOjeIMHAYHH IPABHU aKT KOjJHM
HaJUJIGKHU OpraH, HEIOCPEIHOM IPUMEHOM IIpoIHca, pemasa o ogpeleHom mpasy
win o6aBe3u (PU3MYKOT MIIN IPABHOT JIMLA, OJHOCHO IpyTe CTPAHKE Yy YIPaBHO]
CTBapH. YIIpaBHa CTBap, Y CMUCIIY OBOI' 3aKOHa, jecTe MojeJHHAaYHa HeCIIOpHA CH-
Tyaluja o jJABHOT HHTEpeca Y K0joj HEOCPEIHO U3 IIPAaBHUX IPOITUCA TPOU3HIIa-
3u motpeba jaa ce Oyayhe moHaname cTpaHKe ay TOPUTATHBHO MPABHO Opeau.” 20

3amTo je yBeleH MPUTOBOP H 3aIITO CE O MPUTOBOPY OITyTYje periemhemM?
3aro 1mTo OU U HOBU OOJIMIIY ,,yTIPaBHE JICIATHOCTH , HA KPajy, IIOCPEIIHO, TPeOaio
na nohy npea YupaBHH cy. YIIpaBHU CHOP je 3aBPIIHU KOPAK, 3aBpIIHA KaphKa
y JaHIy IpaBHE 3alITUTE, HAMEHECHE HOBUM OOJIMIIMMA ,,yIPABHOT MTOCTYTIamka’,
[TpaBHe 3amITUTE KOja TIOJIA3K OJl IPETIIOCTABKE O TOME JIa j€ PEelICHe O MIPHUTO-
BOpY YIIPAaBHU aKT — OBaj MyT, JIe)UHUCAH KAO MIPEIAMET YIIPABHOT CIIOpA.

26 3akoH 0 yrnpaBHUM criopoBuMa, Cryoicoenu tnacnux Peityonuxe Cpouje, 6p. 111/2009, .
4nus.
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Pemmese xojuM ce ofTydyje 0 MPUTOBOPY MOTJIO O /Ta UMa KapakTep yIpas-
HOT aKTa, ,,y cmuciy” 3YC-a, caMo yKOJIHUKO ce€ IOHOCH Y YIIPaBHUM CTBapumMa,
takohe mepuaucanum 3YC-om. JIpyrum peanma, YKOIHUKO C€ TOHOCH Y HECTIOP-
HUM CHTYyallijamMa oJ] jaBHOT MHTepeca, y KojuMa MmocToju norpeda, mpousaiiia
HETOCPE/THO U3 MPABHUX MPOIHCa, 1a ce ypeau Oyayhe noHamame cTpaHke, Ha
ayTopuTaruBaH HaunH. OBaKo JAerHuCaHe yIIpaBHE CTBAPU HHU 110 jeIHOM CBOM
obenexjy He moncehajy Ha cHTyaIdje y KojuMa ce OIydyje O 3aKOHUTOCTH U
MPaBUIIHOCTH UCIyH-eHha 00aBe3a U3 yIpaBHOT YTOBOpa, BpUICHA YIIPaBHUX
pajiibu B IPYXKamba jaBHUX YCIIyTa.

VYmpasHe cTBapu cy cienupuyuHe CUTyaluje, y KojuMa TeK Tpeda aa ce mpe-
M3HUpa, IPUMEHOM MPaBHUX Mporlnca, Oyayhe MmoHamame cTpaHKe, OJJHOCHO
npuMapHa aucnosunuja.?’ To cy cuTyanuje y KojuMa CTpaHKa Tek Tpeba Ja CTek-
He onpehena mpasa u 00aBe3e, y CKJaay ca MPOIUCHMA U Ay TOPUTATHBHOM O/I-
JIYKOM HaJJIe)KHOT OpraHa — ylnpaBHUM aKTOM. Y YIpaBHHM CTBapuMa Hema
HHUKAKBOT CITOpa O IIpaBMUMa 1 o0aBe3ama, 3aTo IITO Ta IIpaBa U 00aBe3e joI YBEK
Hucy Hu Hactanu.”® [loctoju camo morpeba, HAMETHYTA MPOMKCHMA U jABHUM
WHTEPECOM, Jia ce 0 ’hUMa oJiTyur. HakoH Tora, oJuryka MOKe U Jia ce ocriopasa,
YKOJIMKO CTPaHKa TBPIM 112 je JOHEeTa He3aKOHHUTO.

Bparumo ce Ha pememe KojuM ce omirydyje o IpuroBopy. O KakBOM ce€ TO
u ygjeMm ,,0ynyhem” nonamamy — ,,0ynyhum” npaBuma u odaBe3ama — paiau y
OHHM ,,yTIPaBHUM CTBapuMa’ y KOjHMa OpraH HCITyE-aBa YTOBOPHE 00aBe3e, BPITH
yIIpaBHE pajhe WK Mpyxka jaBHe yciayre? Ctpanke win oprana? Jla v Ta nmpasa
n ob6aBese Beh mocToje, mim Tek Tpebda ga HacTaHy, TOHETUM pelekheM? YKOIH-
KO CTpaHKa TeK TpeOa Jja cTekHe ofpeleHa mpasa, 3aITO IPUToBapa, YNME je TO
He3ano0BoJbHA? Jla i M yIpaBHU YrOBOP MPOU3BOJIM HEKO MIPABHO JIEjCTBO, Mpe
npurosopa u cienyjyher pemema? [la iu je opran ayas jaa npeny3me ynpaBHy
panmy, uiu he Tek OMTH My’kaH, Kaja je HaJloKu pememeM? [a mu usamely mpy-
JKaJlala 1 KOPUCHUKA jaBHUX ycIyra MOCTOjU HEKHM MPaBHU OJHOC U MpPEe U3ja-
BJbMBAHa IPUTOBOPA, FITH OH TEK Tpeda Ja HacTaHe, Kaaa Oyae JOHETO pelieHhe?

UuHM ce 1a je OAroBOp Ha MOCTaBJbeHA MUTaba CaMo jelaH: CUTyaluje y
KOjuMa ce€ M3jaBJbyje MIPUTOBOP U IOHOCH pellekhe HUCY yIpaBHe cTBapu. Kama
Ou To Omile — Kajga OM y BHUMa 3aucTa MocTojana norpeda aa ce ay TOpuTaTuBHO
omyun o Oynmyhem moHammamy cTpaHKe, 0 FbeHUM IIpaBuMa 1 obaBe3ama, Hello-
CpeIHOM IMPHUMEHOM Ipornuca, u3 ,,0onrosapajyhe ynpasse oonactu” — onia ou
OWO JIOHET yIpaBHU aKT, He OM ce HU 3aKJbyUMBA0 YIIPABHH YTOBOD, IIPEIy3uMale
yIpaBHE padmbe, MpysKaje jaBHE yCIyTe.

27 Masne dumurpujesuh, Ocrosu yipasnol ipasa, beorpan 1983, 90; [Iparan Muikos,
IHojam yipasnot axiia (ToKTOpCcKa nuceprannja), beorpan 1983, 194.

28 Hemocpenna mpaBHa HHTEPBEHIIMja ¥ YIIPAaBHUM CTBapHMa He CACTOjH Ce Y pa3pelraBa-
by KaKBOT CIIOPHOT OJJHOCA; y BbHUMa TaKBa BpCTa OJHOCA, y MPUHIUIY, HE ocToju.” (Zoran R.
Tomi¢, Komentar Zakona o upravnim sporovima sa sudskom praksom, Beograd 2010, 285)
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[IpuroBopoM ce He 3aXTeBa OMIYUHNBALE O ,,0y1yheM ToHamamy”’ cTpaHKe.
3axTeBa ce Ja OpraH U3BpLIK 00aBese, Koje je UMao U Mpe Tora, Mo pa3iunduTHM
IPaBHUM OCHOBaMa, Y 3aBUCHOCTH O]l KOHKPETHE CHUTYyalllje ¥ KOHKPETHOT 00JIH-
Ka ,,yIPaBHOT NOCTynama”. M3jaBibuBameM IPUTroBOpa, CTPaHKa HE TPaXKH HeKa
,0ynyha” mpaBa — 3axTeBa 3amITHTY mpaBa koja Beh mma. Ctpanka ocmopasa
HA4YMH Ha KOjH je OpraH U3BPIINO CBOje 00aBe3e, NN TBPAH Aa UX OpraH HUje HU
HCIIYHHO. Y OCHOBH, TO HUCY HECIIOpHE, HETO CIIOPHE CUTYAIHje, Y KOjUMa CTpaH-
Ka TBP/M J1a Cy HeHa IpaBa noBpehena. Y 3aBUCHOCTH OJf CUTYyallHje, Ty TBPIAbY
MOJKE J1a M3HECEe CaMO y IIPOIHCAHOM POKY, IPEKIIy3HBHOT KapakTepa; OrpaHHu-
YeHO, Ka0 Ja BeHO MOTPaXKUBAE Tala 3aCTapeBa; Kao J1a Mocje THX LIeCT Mece-
11, OZTHOCHO NIETHAECT JIaHa, CTPaHKa BUIIIE HU HEMa ITPAaBO Ha CY/CKY 3aIUTHUTY.

VYKOIMKO CUTYyalHje y KOjuMa Ce U3jaBJbyje IPUTOBOP HUCY yIIPaBHE CTBApH,
OHJIa HU pEelIe-e O IPUTOBOPY HUje yIpaBHH akT. OBaKO MOCTABJbEH CHIIOTH3aM
Hamehe u cinenehu noruyuaH 3aKJbydak: yIpaBHHU CIIOP, IO TOM [TPaBHOM OCHOBY,
HE MOXe HH aa ce Bogu. OHO IITO je HaMepaBao, 3aKOHOAABAIl HUje IIOCTHUTAO.
XKeneo je na ce HOBU 00NHIIM ,,yIIPaBHOT NOCTyNama’ MOABEAY MOJ YIPaBHO-
IPaBHH PEXMM IIPEKO IIPUTOBOPA U PEIIeHA O IIPUTOBOPY, KA0 ,,yIIPaBHOT aKTa’.
Jo6wuo je, y HajooIBEM CITyUajy, MojeInHaYHEe IPaBHE aKTe MPOTUB KOjUX O IpaB-
Ha 3aIITHTA y YIIPaBHOM CIIOPY MOTJIA JIa C€ OCTBAPH CaMO CYICHIH]apHO, TTO]
YCJIOBOM [Ia 3aKOHOM HHje mpe/Bul)eHa HeKa Apyra Cyacka 3amrura.”

[Tpo6Gnem 1 jecTe y TOME IITO Cy IO YIPABHOIIPABHH PEXKHM, IIOCPETHO, BE-
LITQ4YKH U BOJIIEOHO, TIOIBE/ICHE CIIOPHE CUTYallHje, y Kojuma Beh mocToju Apyra
CyZCKa 3aIITHTa, TPIMEPEHa IBUX0BOj IPaBHO]j MPUPOIN. MHOTE O THX CHTYa-
1I1ja IMajy YTOBOPHHU KapakTep, Koju Ou Tpedasio 1a npatu U oArosapajyhu Haunn
pelaBama yroBOpPHHX crioposa. tbrma cy mak, nogjejHako BemTayKH, IPUI0aaTe
U pa3InyuuTe pajiib-e ynpase, Koje Ou OMII0 TEeUIKO, YaK M OIBOjEHO, NIOBE3aTH Y
JeIHy LEeTHHY, TTO/jeTHAaKO MOABEICHY MO YIIPABHOIIPABHYU PEXHUM. A CBE TO HAKOH
LITO ce pajmba yrnpase, Koja HU HeMa HEeMoCPEeIHO MPaBHO AEjCTBO, IPETBOPHU Y
YIIPaBHH aKT, KOjJHM OH O TOM ,,-TIPaBHOM JIJCTBY TpeOaso Jaa ce OMIyUH.

YKOIIHKO je KeJIeo 1a CTBOPU HOBE OOJMKE ,,yIIPABHOT MOCTYNamka’ U MOJ-
BeJIe MX IOJ NPaBHY 3aLITHTY Y YIPaBHOM CIOpY, 3aKOHOAABAIl je MOpao J1a
MPOMEHH IpaBuja O CyJICKOj HaJJIGKHOCTH U IPEAMETY yIpaBHOT criopa. OHaa
My He O Omo moTpebdaH HUKaKaB MPUTOBOP; HUKAKaB ,,IOCPETHUK’, CTIOCOOaH
Jla pa3He CTBapH, Yak U OHE CY/ACKE, IPETBOPH Y ,,yIIpaBHE .

Jla mapanokc Oyze jomr Behu, a THME W CTBOpEHA KOH(Y3Hja, CUTyallHje y
KOjUMa ce M3jaBJbyje MPUToBOp 3aucTa noacehajy Ha jenaH oOJIMK yIpaBHe AeiaT-
HocTH. [lomcehajy Ha cuTyanmje y KojuMa ce BPIITH YIIPaBHH HAI30p HAJl TIpHMe-
HOM 3aKOHa M IPyTHX OMIITHX MpaBHUX akata. OBaj 00JUK yIpaBHE AEIaTHOCTH
Beh je mozBezseH Mo ympaBHONIPaBHU PEXHM, AU 38 3aKOHO/ABIA, OYUTIIE/IHO,

293VC, un. 3, cr. 2.
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HHje O0ro moBosbaH. O yIIpaBHOT HaJ30pa, CTPaHKY H3riieaa 00Jbe ITUTH TTPH-
TOBOP CaMOM OpraHy, YdjuM MOCTYIAkEM je He3a10BoJbHA. O TMPEKTHE Be3e ca
YIIPaBHOIIPABHUM PEKHUMOM, H3TJIea je 00Jba OHa IMOCpeaHa, Koja ce yCrocTaBsba
W3jaBJbUBAKEM Heuera IITo rnojceha Ha ,,peKamMalinjy jaBHOIPaBHOT KapakTepa”,
CIOCOOHY J1a pa3Iu4YUTe aKTe yIpaBe U jaBHUX CITY>KOW MIPETBOPH Y ,,yIIpaBHE
akTe”.

Kondy3HO je 1 To mTO OBAaKBY ,,CIIOCOOHOCT” CIMYHA MTpaBHA 3aITHTA 10
cajia HHje UMaJjia: HM OHa KOjy Cy KOPUCHUIIM jaBHUX yCIyra OCTBapUBau u3ja-
BJBHMBAEM peKJIamallfja u MpUroBopa, y CKiajy ca MoceOHUM Iporucruma o
3aIITUTH MOTPOIIIAYa U IIPYXkKarby jaBHUX YCIyra; HM OHa KOjy ¢y rpaljanu ocTBa-
pUBAIIH MOJHOIICHHEM MTPUTYKOU Ha pajl opraHa Jp)KaBHE yIpaBe, y CKIIaay ca
3aKkOHOM 0 ApKaBHO] yrpasu.>? Ako Cy TO, Yy OCHOBH, CUTYyalllje UCTOT KapaKTe-
pa, 3aIITO B Pe3yJITaT HUje UCTHU? 3aIITO Cy MpaBHE TOCIEANIIC pa3InauTe? 3aITo
ce y TUM cUTyalldjaMa He paju o ,,yIpaBHUM cTBapuMa’? 3aIlTo ce OIrOBOPH
Ha pekjaMalivje ¥ MpuTyx0e He cMaTpajy ,,yIIpaBHUM akTuMa’ ? 3aTO MITO HUCY
TaKO MPOTJIAIICHH, U 3aTO IITO UMajy APyTavrjy MpaBHy Ipupoay? 3anurajMo
ce, 3a Kpaj, BUIIIE PETOPCKH!

5. BAKJbYHAK

Hogu 3VII noHocu ca cobom HOBe 00ITHKE ,,yITPABHOT ITOCTYTIakha ’; TOHOCH,
3arpaBo, HOBU KOHIIETIT PaBHE 3alITUTE CTPAHKE Y OHUM ,,y[IpaBHUM CTBapuma’
y KOjiMa Cce 3aKJbyuyjy YIIPaBHH yTOBOPH, BPIIIE YIIPAaBHE PaIkhE U MIPYKajy jaB-
He ycayre. OBa mpaBHa 3alITUTa CTPaHKE OCTBapyje ce y HeKOJIUKo cienyjyhux
Kopaka. [lounme n3jaBpbUBamkeM IIPUTOBOPA U JOHOLICHEM PeNIeha O IPUTOBO-
Py — IIpel OHUM OPTr'aHOM UHje ,,yIIPaBHO NOCTYMamke” cTpaHKa U Hanajaa. Penos-
HO Om Tpebalio 1a ce HaCTaBH IMpea IPYTOCTENIEHNM OPTaHOM, KOjU OTydyje O
M3jaBJbEHO] KAJION TIPOTHUB PElICHa. 3aBpILETaK je pe]l YIIPaBHUM CYI0M, HAKOH
HOJTHOIICHA TYXK0€ MPOTHB KOHAYHE OJUTYKE, JIOHETE y YIIPABHOM ITOCTYTIKY.

OBako 3aMuIIJbEHA MPaBHA 3aIITHTa CTPAHKE MmounBa Ha cienehoj Tesu:
pelIeme KOjuM ce OJUTydyje O IPUTOBOpY MMa KapaKkTep yIpaBHOT akTa. 3aTo ce
JIOHOCH ¥ 1o0OHja y yIpaBHOM MOCTYTIKY, a 3aTHM U y YIIPaBHOM CIIOpY. 3aToO je
IpaBHA 3aIITUTA CTPAHKE, y HOBUM ,,yIIPABHUM CTBapHMa’, TEHEPAITHO TJIEaHo,
MO/BE/ICHA TT0]] YITPABHOMPABHU PEKUM — MO ITPABHJIA KOja PEryJIUINY BpILIECHE
yIpaBHE JIEJIaTHOCTH.

[lra je, MehyTuMm, TO ITO OBOM pelIeksy Jiaje KapakTep ynpaBHor akTa? Ocum
HasWBa — HUIITA. Pereme KojuM ce oIy dyje O MPUTroBOpyYy He OIroBapa 3aKOHCKO]

30 3akon 0 apxkaBHOj ynpasu, Ciyocoenu tracnuk Peityonuxe Cpouje, 6p. 79/2005, 101/2007,
95/2010, 99/2014, 47/2018, u 30/2018 — 1p. 3akoH, . 81.
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neHUINjH yIIPaBHOT akTa, 4ak HU oHoj naToj v 3YIl-y, koja 6u Tpedao ma ce
yKJIala y YHyTpalllkby JOTUKY TPOMEHa M HOBO CXBaTakmhe O YIIPABHO] JIEIaTHO-
ctu. Jomr mame onrosapa nehununuju u3 3YC-a, koja ca ,,yHy TPaIlmboM JJIOTHKOM
3VII-a” 1 HOBUM KOHIIETITOM ,,yIIpaBHE JIEIATHOCTH HEMa HUKAKBE BE3€.

AKO TIpUXBAaTUMO JIa ¥ YIIPABHU akT UMa ofpeleHy Ioruky, oHaa MopaMo
Jla IPUXBATUMO U TO JIa C€ PEIICHE O MPUTOBOPY y By HE yKJIana. YIpaBHH aKT
¥Ma jeliaH, a peliemne 0 MPUTOBOPY CACBUM JIPYTH CMHUCA0. YKPATKO, YIIPaBHUM
aKTOM ce oTy4dyje o Oyayhum nmpaBuMa u o6aBe3aMa CTpaHKe, a PEIICHEM O TIPH-
TOBOpY O TIOBpENH MOCTOjehux mpaBa U 0o0aBe3a, Kako CTpaHKE TaKo M OpraHa.
VYIpaBHUM aKTOM 3aCHUBAJy C€ YIPABHOIPABHY OJHOCH, a PEIICHEM O IIPUTO-
BOpY Mpy’Ka ce IMpaBHa 3alTHTa y TTocTojehnM MpaBHUM OJJHOCHMMA, Pa3THINTe
MpaBHE MPUPOJIC.

Y ToMe ce u HaJa3u KOpeH mpodieMa: CUTyalluje Y KojuMa ce JOHOCH pe-
IS O MPUTOBOPY HUCY YIIPaBHE CTBApU — HUCY CUTYaIlHje Y KOjuMa ce JIOHOCE
yIpaBHH akTH. To cy pa3HOBpPCHE CHTYyaIlHje, pa3auduTe MpaBHE MPUPOJIE, O
KOjUX HU HE MOXKE Jla C€ HAIpaBH CMUCIICHA IIEJIUHA, Koja OM uMaia obenexja
,yrpasHe ctBapu’. OHe TI0O yIIPaBHOIIPABHU PEKHUM HE MOT'Y Jla C€ TIOABEY I10-
CpEeIIHO, MPEKOo yIpaBHOT akTa. OHE HEe MOTY Jia IIPOMEHE CBOjY MPaBHY MPUPOIY
Y TTOCTaHy HEITO ApyTo. Y BrUMa ce IIpaBHa 3aIITUTA, TPUMEPEHa FbUX0BOj MTPaB-
HOj IPUPOAM, OCTBAPYje HA JPYTH HAYMH U Y APYTHM MOCTYIIUMA. YKOIIUKO 3a-
KOHOJIaBall cMaTpa Jia TaKBa IMpaBHa 3allITHTa HIje T0BOJbHA, OH/Ia 1 HOBE OOJIMKE
,YTIPaBHOT MOCTYIamka MOPa I0J] yIIPABHOIIPABHH PEXKHUM Ja TIOJIBEIC TUPEKTHO,
pUCTYTajyhu leroBUM CBEOOYXBATHUM, a HE IMapIHjaTHIM H3MeHaMa.
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Deciding on an Objection in the Administrative Procedure:
Legal Nature of the Decision

Abstract: An objection is a "legal remedy" in administrative procedure, used
against new forms of "administrative activities": due to non-fulfillment of obliga-
tions from the administrative contract, against administrative actions and due to
the manner of providing public services. The objection is decided by a decision,
which should have the character of an administrative act. In this way, legal pro-
tection against new forms of “administrative activities" should be introduced
into régime administratif, which includes an appeal in the administrative proce-
dure and a lawsuit in the administrative dispute. This decision, however, reminds
of an administrative act only by name — not by its features. Such a conclusion is
indicated by the legal definitions of the administrative act, in the General Admi-
nistrative Procedure Act and the Administrative Disputes Act. In short, this deci-
sion is not an administrative act because the situations in which it is made are
not administrative matters, but various situations, of different legal nature.

Keywords: administrative procedure, objection, decision, administrative act,
administrative matter.
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Rechtsnatur der Widerspruchsentscheidung
im Verwaltungsverfahren

Zusammenfassung: Ein Widerspruch ist ein ,, Rechtsmittel” im Verwaltun-
gsverfahren, das gegen die neuen Formen der ,,Verwaltungstdtigkeit” eingelegt
werden kann: wegen Nichterfiillung von Pflichten aus den Verwaltungsvertrdigen,
gegen Verwaltungshandlungen und dffentliche Dienstleistungen. Die Widerspruch-
sentscheidung sollte den Charakter eines Verwaltungsakts haben. Dadurch sollte
der Rechtsschutz der Parteien gegen die neuen Formen der ,,Verwaltungstdtig-
keit” im Verwaltungsrechtssystem verwirklicht werden: durch Einlegung einer
Beschwerde im Verwaltungsverfahren und einer Klage im Verwaltungsstreit. Die
Widerspruchsentscheidung erinnert jedoch nur dem Namen nach an den Verwal-
tungsakt — nicht nach ihren Merkmalen. Eine solche Schlussfolgerung ergibt sich
aus den gesetzlichen Definitionen des Verwaltungsakts aus dem Allgemeinen
Verwaltungsverfahrensgesetz und dem Gesetz iiber Verwaltungsstreitigkeiten.
Kurz gesagt, die Widerspruchsentscheidung ist kein Verwaltungsakt, weil die Situa-
tionen, in denen sie getroffen ist, keine Verwaltungssachen sind, sondern verschi-
edene Situationen, unterschiedlicher Rechtsnatur.

Schliisselworter: Verwaltungsverfahren, Widerspruch, Entscheidung, Verwal-
tungsakt, Verwaltungsache.

Harym npujema pana: 27.08.2021.
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THE APPLICATION OF VIDEO CONFERENCING
IN HUNGARIAN PRISONS

Abstract: The application of the different solutions of video communication
are getting more and more popular in the field of criminal justice. Video
conferencing technology can be used for legal proceedings that would otherwise
require transporting the prisoner and utilizing other staff resources. The purpose
of the present study is to briefly introduce video conferencing and its effect on the
prison environment.

Keywords: video conferencing, courtroom, prison setting, prisoners.

1. INTRODUCTION

Nowadays the application of the different solutions of video communication
are getting more and more popular in the field of criminal justice. Parallel to the
increasing number of criminal cases, the need for such technology which develops
efficiency and decreases costs is also growing. Besides video conferencing which
is transacted between the courtrooms and another endpoint with the help of audio-
visual equipment!, we also can refer to the practice of video visitations and the
telemedicine? as the new dimension of the prisoners’ healthcare in the penitentia-

! According to the definition of the Association Internationale des Interprétes de
Conférence (AIIC) video conference is a teleconference comprising one or several video
signals which convey the images of some or all the participants. Quoted by Yvonne Fow-
ler, ,,Interpreting into the ether: interpreting for prison/court video link hearings” https://
criticallink.org/wp-content/uploads/2020/04/CL5Fowler.pdf 15. March 2021.

2 For more details on telemedicine see: Jeremy D. Young, Mahesh Patel, “HIV subspecialty
care in correctional facilities using telemedicine,” Journal of Correctional Health Care, 21(2) 2015,
179.; Jody Lannen Brady, “Telemedicine behind bars: A cost-effective and secure trend,” Biomed-
ical Instrumentation & Technology, January/February 2005, 7; Violetta Andriolo, “Use of tele-
medicine in the European penitentiaries: a 2015 survey”, European Journal of Public Health,
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ry system. The purpose of the present study is to briefly introduce video confer-
encing and its effect on the prison environment.

2. THE VIDEO CONFERENCES

The expression ’video conferencing’ is the most commonly used term in the
international legal literature referring to the discussed legal institution. It is based
on video conferencing technology which allows for two or more people to see,
hear or talk to each other in separate locations but in real time. The Hungarian
legal background of these video conferences transacted from the courtrooms
appeared in the previous Hungarian Criminal Procedure Act (Act XIX of 1998)
in the form of the so called closed circuit telecommunication network trials.* At
the time this legal institution functioned as a form of witness protection from the
Ist of July 2003, since mostly it was used according to witness hearings, and only
exceptionally related to the charged persons interrogation. This also meant that it
could not be applied outside the aforementioned categories of persons, further
proving acts could not be performed and other phases of trial could not be held in
this construction.’

The Hungarian Criminal Procedure Code in force (Act XC of 2017)°® has
made more changes in relation to this legal institution: in addition to the change
of the name’, the regulatory framework has clearly expanded. This means on the
one hand the expansion of categories of persons, thus currently the application of
the abovementioned telecommunication tool is possible not only according to the

3/2015, 30.; Maria Gualano et al., “Use of telemedicine in the European penitentiaries: Current
scenario and best practices”, The European Journal of Public Health, 27(1) 2016, 30-35.

3 Also referred to as ’video link” or "audio-visual link’.

4 The legal institution was enrolled by Section 146 of Act I of 2002 on the amending
of Act XIX of 1998 on the Hungarian Criminal Procedure: Holding a trial by way of a
closed-circuit communication system, Sections 244/A—244/D. According to the previous
Hungarian Criminal Procedure Act “At the motion of the prosecutor, the accused, the
counsel for the defence, the witness, the lawyer acting on behalf of the witness, the ward
or legal representative of a minor witness, or ex officio, the presiding judge may order
the examination of the witness, or, in exceptional cases, the examination of the accused
by way of a closed-circuit communication system. In the event of an examination via a
closed-circuit communication system, direct links between the venue of the trial and the
place of stay of the person heard shall be provided by a device simultaneously transmitting
oral and visual communication.”(art. 244/A. para.l.)

5 You can read about this topic in detail: Anett Erzsébet Gacsi, “Biintetotargyalas
tartasa zartcéli tavkozld halozat Gtjan”, Acta Universitatis Szegediensis, Forum: Acta
juridica et politica, 2/2017, 5-24.

% The current Hungarian Criminal Procedure Code entered into force on 1 July 2018.

7 Application of telecommunication tool (arts. 120-126.)
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witness and the charged person, but also in relation to experts and translators. On
the other hand, this means that its application is not limited only to the actual
trial phase or the interrogation, but it can be used in all procedural phases in re-
lation to all procedural acts. In this way, the original witness protection function
of the legal institution has been replaced by the requirement to ensure presence
at the procedural act, witness protection appears as an additional effect.?

Considering the place where the procedural act is taking place, the previous
approach which was formulated and limited exclusively to two locations (interro-
gation court — correctional institution) was replaced by a much broader one, which
means a designated area indicated by the prosecution authority and the police.

The idea of the closed circuit telecommunication network trials in 2014 raised
the question of the form of interrogation of the charged persons or the witnesses
in detention in which video communication is established between the courtroom
and the correctional institution. In relation to this, it is important to highlight, that
the previous Hungarian Criminal Procedure Code ordered the application of such
system according to the charged persons and witnesses in detention in case of
threat to public security.” This video conferencing system was applicable in such
cases, when the escape of the to be interrogated detainee was thoroughly feared.
According to the Hungarian Criminal Procedure Code [art. 122, para. 3 b)-¢)] in
force the court can neglect the application of the telecommunication device only
in particularly justified cases. It means on the one hand, the procedural acts which
require the presence of the charged person or witness in detention, and on the
other hand, the trial which is held in the matter of extending or maintaining the
pre-trial detention, if the conditions for the application of the telecommunication
device are provided.

According to the latter condition it can be said that the penitentiary system
has set up an endpoint network for all prisons. Thus at the present, simultaneous
visual and audio connection between the courts, other authorities'® and the cor-
rectional institutions — in the case of the detained charged person and witness —
allows the participation in the procedural act.

The system is coordinated by a central module that ensures that the video
conferencing takes place at the pre-settled time and between the designated end-
points. In case if the convicted person’s presence should be ensured by telecom-
munication device in connection with several criminal cases at the same time,

8 A. E. Gécsi, 2017, 21.

9 ,,The presiding judge may order the use of closed-circuit communication system for the
examination of a detained accused or witness whose presence at the trial would endanger public
safety.”(art. 244/A, para. 2, f)

10 Tn case of the procedure of the prosecutor’s office and the police, the Hungarian
Criminal Procedure Code in force ordered the use of the telecommunication device as
mandatory with the exception of those specified in art. 122. para 2.
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according to the Penitentiary Regulation!! (art. 81/A) due to the time conflict an
obligation arises from the side of the penitentiary institution to notify the ones
who ordered the application of the telecommunication device. For the correction-
al institution the primary focus will be on consultation in order to resolve the
conflict between the ones who order such video conferencing. If this conflict
effects a court or other authority (such as the prosecutor’s office, the police, the
mediator) the law gives priority to the court order.

The transaction of the first video conferencing happened on the 25th of May
2018 between the Regional Court of Eger and the Regional Correctional Institution
of Heves county in the penitentiary proceeding in the matter of conditional release.
Since then, the system has been updated several times and it also has been tested
with a load test, meaning that all the correctional institutions have logged in the
system at the same time.'?

3. THE EVALUATION OF THE HUNGARIAN AND
INTERNATIONAL EXPERIENCES OF VIDEO CONFERENCING

The following question inevitably comes up: what are the advantages and
the possible disadvantages of the video conferencing system? Considering the
benefits, it is obvious that the number of prisoners involved in transportation can
be reduced, which emphasizes the cost-effectiveness of the system. Here, on the
one hand, we can refer to the savings in travel costs, the time factor and the impact
on organizing the service of the prison staff. On the other hand, in case of prisoners
who pose significant security risk such expenses as providing special vehicles and
necessary police escort for transporting can be eliminated. Another crucial aspect
and argument in favour of the application of the system is that it reduces the se-
curity risk. The fact that the movement of prisoners could be realized only with-
in the given correctional institution clearly influences and minimizes positively
the security risk that otherwise arises. At the same time, this means that the
workload of the prison staff can be reduced. As an advantage from the prisoner’s
side it should be emphasized, that on the one hand they don’t have to go through
the admission procedure again, and on the other hand they are absent from work,
education or vocational training only on the day of the procedural act.

" Rules of Law Enforcement [Ministry of Justice Decree No. 16/2014. (XII. 19.) on
the detailed rules of execution of imprisonment, confinement, pre-trial detention and
confinement replacing payment of disciplinary penalty]

12Robert Bogotyan, ,,Telekommunikécios eszkdzok alkalmazasa a biintetés-végre-
hajtasban, az igazsagszolgaltatas és a jogérvényesités hatékonysaganak novelése céljabol”
Bértoniigyi Szemle, 4/2018, 22-23.
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In addition to highlighting the positives, two negative approaches should be
pointed out: in Hungary such criticisms were brought by the penitentiary judges
that it is not necessarily possible to make a proper personal impression through
the camera, for example as to whether the regret which is expressed by the pris-
oner is real or not. Consequently, judges are forced to rely on the subjective sub-
mission when making their decision.”* On the other hand, the fact that at their
choice the defense counsel may be present at the segregated place or at the desig-
nated place [art. 123, para. 2 of the Hungarian Criminal Procedure Code] clearly
renders the communication with the prisoner more difficult in cases when the
defense counsel prefers to be present in the courtroom.

The international experiences also indicate that the popularity of this tech-
nological solution is to be found in cost savings and security considerations. Tak-
ing these aspects into account most evaluative opinions agree that ,,virtualization”
is inevitable, however also draw attention to a number of limitations. For example,
a pilot project in Manchester revealed that an important component of efficiency
is the adequate training of the staff using the technology, as most of the negative
feedbacks were given regarding that."* Several authors pointed out that the video
communication is impersonal, technically it alienates the accused person from
the court and at the same time hinders the contact with the legal representative.'
Donoghue'® directly highlighted that the application of telecommunication devices
could increase the number of confessions in cases where a prisoner and his/her
defense counsel cannot communicate properly with each other, the suspects could
confess such which they would not have done in the presence of the defense coun-
sel. Ward"” argued, that for example with video communication it is more difficult
to ascertain and assess the health or therapeutic needs of the charged person.
Rowden and his colleagues'® pointed out that according to the opinion of the legal
representatives their clients are not aware of the importance of the procedure, as

13 Karia Biinteté Kollégium, Joggyakorlat-elemz6 csoport, ,,A biintetés-végrehajta-
si birdi gyakorlat, kiilonds tekintettel a reintegracios Orizetre. Osszefoglald vélemény”
2017, 11. https://kuria-birosag. hu/sites/default/files/joggyak/osszefoglalo velemeny 8.pdf
(20. December 2020)

14 Joyce Plotnikoff, Richard Woolfson, ,,Evaluation of Video Link Pilot Project at
Manchester Crown Court. Final Report,” 20 April 2000, 3. http://lexiconlimited.co.uk/
wp-content/uploads/2018/03/Videolink-Crown.pdf (20. December 2020)

'5 Tamara Walsh, ,,Video links in youth justice proceedings: when rights and con-
venience collide”, Journal of Judicial Administration, 27(4) 2018, 161, 181.

' Jane Donoghue, ,,The Rise of Digital Justice: Courtroom Technology, Public
Participation and Access to Justice”, Modern Law Review, (80)6 2017, 995.

17 Jenni Ward, ,,Transforming ‘Summary Justice’ Through Police-led Prosecution
and ‘Virtual Courts’: Is ‘Procedural Due Process’ Being Undermined?”, The British
Journal of Criminology, (55)2 2015, 354.

18 Rowden et al., ,,Sentencing by videolink: up in the air?”” Criminal Law Journal, (34)
62010, 376-377.
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they feel it informal and unrealistic in view of the video communication. The
interaction between the judge and the defense, the body language and the dynam-
ics of certain courtroom actors may be fade because the charged person is only
the on-screen observer of the events. Kluss'’ worded that video conferencing could
dehumanize the prisoner and that could be accompanied by a more severe judge-
ment. The reason for this can be found in the fact that the judge is less likely to
consider the living conditions and the effects of imprisonment on the person
concerned and his/her relatives in case of video conferencing.

4. CONCLUSIONS

According to the experiences of the Hungarian application of video confer-
encing it can be stated, that this type of video communication meets the require-
ments of efficiency and cost savings, however it also has disadvantages. This way
of communication results such interactions in which the traditional face-to-face
relationships and their personal nature are taken over by a virtual, more imper-
sonal medium. The situation reshaped by the video connection also reshapes its
actors: it supposes different skills, abilities and attitudes on the part of the judges,
the penitentiary system, legal representatives and the prisoners. Despite all of
these, the positive experiences of video conferencing suggest that there is likely
to be a need to introduce them in the field of criminal justice in more and more
countries in the near future.
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THE 215T CENTURY

Abstract: The defence and security of Hungary is a national matter, on which
the survival and development of the nation, the community and individual rights
are based. It is a priority objective to enhance the security of the country and the
nation and to fulfil Hungary'’s obligations in the international alliance system. In
view of this, the continuous functioning of the State organisation, the performance
of security and defence tasks and, if necessary, the restriction of citizens’ rights
within the constitutional framework must be ensured with adequate operational
efficiency and in full compliance with the guarantees of the rule of law, even in
the context of the peacetime and special legal order periods defined in Fundamental
Law, and in the course of coordinated preparation and defence against various
threats, harmful, influencing and offensive behaviour based on natural and
civilizational events and human actions.

The security challenges of the 21st century and the rapidly changing
environment call for a new regulatory framework that can provide a flexible,
transparent way in which defence and security system can operate in peacetime
and in times of special legal order. A framework for the preparation of state bodies
needs to be provided and measures along which the competent bodies can act in
a period of special legal order need to be defined in detail, so that the country’s
functioning and its legal order can return to normal as soon as possible after the
reason of the special legal order has been lifted. It is an important pillar of stability
of a democratic state that the freely elected legislature, Parliament, determines
the content and the form of cases in which it is possible to derogate from the
general rules. There are different types of special status, so the concentration of
power should be implemented only to the extent strictly necessary to resolve the
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situation, in accordance with the principle of proportionality. The institutions of
special legal order are therefore institutions of a temporary and urgent nature
which can be deployed as ultima ratio of state instruments in a situation of
necessity, provided that their constitutional conditions are met.

Keywords: special legal order, qualified period

1. THE CONSTITUTIONAL REGULATION OF QUALIFIED
SITUATIONS FROM THE CHANGE OF REGIME TO
THE CREATION OF FUNDAMENTAL LAW

The system of public administration and the public authorities as a whole are
always expected to be able to adapt to the rapidly changing threat levels and even
to the simultaneous occurrence of different types of crisis.

In Hungary, the period immediately before and after the change of regime
witnessed the establishment of the rule of law, which was a milestone in the con-
stitutional regulation of the special legal order. The Act XXXI of 1989 on amend-
ing the Constitution amended Act XX of 1949 with effect of 23 October 1989,
which now became the Constitution of the Republic of Hungary, and, in addition
to the destruction of the party-state framework and the establishment of demo-
cratic conditions, contained the basic constitutional rules on state of national
crisis, state of emergency and state of danger. The National Assembly, exercising
its rights of popular sovereignty' to ensure the constitutional order of society, was
empowered to proclaim the first two:

“shall declare a state of national crisis and set up a National Defence Coun-
cil in the event of the declaration of a state of war or an imminent danger of armed
attack by a foreign power (danger of war), / shall declare a state of emergency in
the event of armed actions aimed at subverting the lawful order or at exclusively
acquiring power, and in the event of serious acts of violence massively endanger-
ing life and property of citizens, committed with weapons or with instruments
capable of causing death, in the event of a natural disaster or industrial accident
(together referred to as an ,,emergency”)”. 2

With regard to emergencies, Government (in the former terminology of the
Act: the Council of Ministers) was empowered to take the necessary measures “fo
avert an elementary disaster or its consequences that threaten the safety of life and

I About popular sovereignty exercised directly in the Hungarian legal practice, see: Téglasi,
Andras: Azért anép az ur? A népszavazas aktualis alkotmanyjogi kérdései az Alaptorvény elfogadasa
ota (Are the people the lord? Current constitutional issues in the referendum since the adoption of
the Fundamental Law) MTA LAW WORKING PAPERS vol. 1. no. 19, pp. 1-34.

2 Article 19(3)(h) and (i) of Act XX of 1949 on the Constitution of the Republic of Hungary (as
0f23.10.1989)

628



360puuk pagosa [IpasHor daxynrera y HoBom Cany, 2/2021

property of citizens (hereinafter: emergency) and to protect public order and pub-
lic security’, including the adoption of decrees other than the provisions of cer-
tain Acts, with the authorization of the National Assembly. In all three cases, the
legislator intended to lay down the detailed rules in a separate constitutional law.

Act CX of 1993 on National Defence declared national defence to be a na-
tional matter and, with reference to the relevant sections of the Constitution, also
contained the basic rules applicable in a declared state of national crisis and state
of emergency, as well as the basic rules applicable to the National Defence Coun-
cil. It also referred, among other things, the obligation of citizens to provide civil
defence and the obligation to provide classified information during a qualified
period. In addition, it devoted a specific chapter to the detailed rules applicable
during a state of national crisis and state of emergency, regulating the powers of
the President of the Republic, the Defence Council and Government, and author-
ising the restriction of constitutional rights by the use of a wide range of instru-
ments. These included, for example, prior control of press and other mass media
publications and making their publication subject to a publication permit, limiting
or prohibiting the circulation of vehicles on roads, railways, waterways and airways
for a certain period of the day or in a certain area (route), and restricting the pub-
lic’s access to the streets or other public places (curfew), making the hold of an
event or public gathering (public event) in a public place subject to prior authori-
sation, the evacuation of the population from a specified area of the country for
the necessary period, the restriction of the travel of Hungarian citizens abroad or
the entry of foreigners, or the imposition of a continuous civil protection service.

The most significant change from the start of the South Slavic war was the
introduction of the event of an unexpected attack in 1994 and the amendment of
the Constitution in 2004, when the institution of a preventive state of defence was
introduced as a new qualified period, which could be declared by Parliament “in
the event of the threat of an external armed attack or in order to fulfil an allied
obligation for a specified period of time” * and authorised Government to take
the necessary measures.

The change of regime took place in a bipolar world, just emerging from the
Cold War, which was based on the opposition between the West and the East, and
thus old prejudices were also dominant in security policy. Later, however, the
Hungarian government in power had to face a completely different set of security
challenges as the furnace that was to unite the world heated up and globalisation
took hold on a massive scale. In 1989, these changes, which today are unfortu-
nately reality, existed only in the form of vague, dystopian predictions. The special

3 Article 35(1)(i) of Act XX of 1949 on the Constitution of the Republic of Hungary (as of
23.10.1989)

4 Act CIV of 2004 amending Act XX of 1949 on the Constitution of the Republic of Hungary
Act CIV 0f 2004 § 1 (1)
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legal order rules established at that time were primarily motivated by the spirit of
preserving the fresh democratic acquis rather than by the need to respond flexibly
to global social and technological changes that were not yet foreseeable.
Recalling Prof. Dr. Istvan Kukorelli’s recollections of the opposition round-
table discussions,> Adam Farkas also stated that the main goal of regime change
was to force the state’s apparatus of armed violence into Parliamentary system of
division of powers, if necessary at the cost of a reduction in operationality.® Later, with
the recognition and rise of the threat of hybrid warfare, terrorism or cyber-attacks,
the legislator also tried to adapt the regulation to new challenges, in the probable
spirit that a specific rule for a given set of cases could be more effective, but at
the same time, as we shall see later, the arsenal of possible threats is much broad-
er and more variable than a qualified periodicity of facts based on each set of
cases in isolation. With regard to hybrid warfare, the conclusion to be drawn from
an examination of the question is that, since there is no declared war, it is not
possible to respond to it in the traditional way, by the use of military force, but
only by adequate indirect counter-measures.” And this indirect defence includes,
among other things, special rules of law enacted in the interests of security.
Taking lessons from the 20th century and following the example of Western
democracies, particular emphasis has been placed in the drafting of legislation
governing qualified periods on the need to ensure that the restriction of rights — or
coercive measures — in a given qualified situation is proportionate to the degree of
danger in order to maintain or achieve security. For protection to be effective, it is
important that people everywhere have a realistic sense of danger and security. It
is criminally irresponsible to keep society’s sense of security asleep and at a low
level, but it can also disrupt the normal functioning of society if people are unduly
warned of the dangers they face in their daily lives by taking measures that go beyond
the security risks.® In a state governed by the rule of law, the development of a
sense of security in society is greatly facilitated by the stability of the legal system
and the clarity of legislation, in addition to the adequate state of military and
defence forces. It is important to note that, even in a special legal order, the State’s
room for manoeuvre is not unlimited or unrestricted.’ The State’s task is to guar-

3 The so-called roundtable discussions were a series of negotiations that took place in several
countries of the Eastern Bloc between communists and the opposition. They were a key component
in the collapse of the communist regimes and the smooth transition to democracy. Cserny, Akos —
Téglasi, Andras: Certain Elements of the Transformed Hungarian Electoral System in the Light of
the Experience of the 2014 Elections. OSTEUROPA-RECHT Vol. 61. no. 3., p.342. fn. 50.

¢ Addam FARKAS: Issues of the armed defence system of the state in the light of contemporary
threats, Military Law and War Law Review 2015/1, 140-142.

7 Istvan SIMICSKO: The origins and current issues of hybrid warfare, In: Military science,
2017/3-4.

8 Istvan SIMICSKO: Enhancing protection against terrorism by expanding special legal
categories, In: Military science 2016/3-4. 113.

9 Lorant CSINK: “When should the legal order be special?” Tustum Aequum Salutare 2017/4, 7-16.
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antee security for its citizens and to create the conditions for a safe life. The political
power of any given time is judged by its attitude how security is comprehended
and the way in which it fulfils its duty to ensure the security of its citizens.

So in a decade following the 1989 regime change, the Hungarian Parliament
established a legal framework in which the three main pillars of protection of the
country and its citizens became the spheres of defence, law and order and nation-
al security, with different solutions, but under the direction of Government and
control of Parliament. This sectoral division was, however, characterised by very
strong restrictions and delimitations due to historical incongruities prior to the
regime change, i.e. the legal basis of the system was that the individual actors
performed their tasks independently and their cooperation was highly controlled,
and in the case of Hungarian Defence Forces, on home territory and in peacetime,
it was limited to the cooperation in disaster management, with the exception of
military law enforcement, object protection, fire control and airspace management.
This approach was sustainable for a few years, given the experience of the historical
crisis preceding the change of regime and the peaceful world view expected at the
end of the Cold War, and led the legislator to decide to limit the comprehensive
application of state’s defence capabilities essentially to the period of the special legal
order, while the enforcement of defence and security interests and specificities
within the non-armed state’s system of tasks was to be moderately represented.

From this perspective, therefore, Parliament, first in the light of the South
Slav crisis, then in the light of the joining of the North Atlantic Treaty and the
2001 US call for Article 5 of the Washington Treaty, maintained the approach that
responded to crises not directly affecting our country by expanding the special
legal order and maintained the sharp demarcation of 1989 in the field of defence
and security guarantees. The revision of this system did not appear justified even
at the time of the drafting of Fundamental Law, since apart from the wave of
terrorism in the early 2000s, there were no significant and repetitive fluctuations
in our security environment, while Hungary sought to enforce its increasingly
complex — i.e. multi-dimensional rather than military-dominated — concept of
security, which had been growing since the second half of the 20th century,
through cooperation between organisations.

2. SPECIAL RULE OF LAW IN FUNDAMENTAL LAW

Fundamental Law, which replaced the previous Constitution and was adopt-
ed by the National Assembly, entered into force on 1 January 2012, opening a new
chapter in the development of the Hungarian Constitution and introducing the
terminology of the special legal order into the Hungarian legal system, while at the
same time it took over the substance and structure of the regulation on qualified
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periods from the previous legislation. The legislator stated in its explanatory mem-
orandum to Fundamental Law that the classical principles of constitutionality may
be suspended or restricted in a special legal order, but at the same time it also
stated that any deviation from the principles laid down in Fundamental Law, from
the most important institutions of democracy, may not be regulated by any legis-
lation other than Fundamental Law. An important guarantee is that the application
of Fundamental Law cannot be suspended in the special legal order, and the
functioning of the Constitutional Court cannot be restricted. The exercise of fun-
damental rights may be restricted or suspended to an extent different from the
peacetime rules, but certain fundamental rights (such as life or human dignity)
remain unaffected in these cases.!?

Fundamental Law regulates the special legal order in a separate chapter,
Articles 48-54. The detailed rules applicable in the special legal order are laid
down in cardinal acts, such as Act CXIII of 2011 on defence and the Hungarian
Defence Forces and on measures that may be introduced in the special legal order,
and Act CXXVIII of 2011 on disaster management and the amendment of certain
related acts. In the beginning, five types of special legal order were regulated: a
state of national crisis in the event of an international conflict, a state of emergen-
cy of domestic origin, a state of emergency in the event of riots or civil war, a state
of preventive defence in the event of a war threat before the declaration of a state
of national crisis, a state of emergency in the event of an unexpected external
attack, and a state of emergency in the event of a natural disaster or industrial
accident endangering the safety of life and property."!

World politics and the global threat have changed enormously since the turn
of the millennium. The Syrian civil war began in March 2011, leading to the col-
lapse of the country’s administration and dividing the country into provinces
dominated by factions patronised by foreign powers, on the ruins of which the
Islamic State terrorist formation has risen. Climate change, which is also linked
to globalisation processes, has generated serious changes, which are still not fully
visible, particularly in African and Middle Eastern countries, whose overcrowded

10T/2627. with explanatory memorandum — Bill on Fundamental Law of Hungary, general
explanatory memorandum to Articles 47-53

I About the development of the constitutional protection of property, see: Téglasi, Andras: A
tulajdon alkotmanyos védelmének kialakulasa (Development of the constitutional protection of
property) JOGTUDOMANYT KOZLONY vol. 63. no. 7-8 pp. 361-374.; About the constitutional
protection of property with special respect to property ownership guaranteed constitutionally in the
field of agriculture, see: Téglasi, Andras: Hogyan védi Alkotmanyunk a mezégazdasagi termeldk
tulajdonhoz val6 jogat? = How is property ownership guaranteed constitutionally in the field of
agriculture? AGRAR- ES KORNYEZETIOG 4 : 7 pp. 18-29.; Téglasi, Andrés: The constitutional
protection of agricultural land in Hungary with special respect to the expiring moratorium of land
acguisition in 2014. JOGELMELETI SZEMLE vol. 15.no. 1 pp. 155-175.

632



360puuk pagosa [IpasHor daxynrera y HoBom Cany, 2/2021

populations, fleeing hunger, seeking a livelihood or simply seeking the financial
security offered by advanced social welfare systems,'? or motivated by external
political or economic interests, have chosen to migrate to Europe. The author
already warned in 2008 that one of the great challenges of our time is migration,
which, if it reaches critical mass, could become a situation of a qualified temporary
crisis.!3 A direct consequence of these factors is the outbreak of the migration crisis
in 2015, which has had a major impact on the world, and especially on Europe. Robert
Bartko, analysing data from EUROPOL and FRONTEX, concludes that the phe-
nomenon of illegal migration, which is characterised by masses of migrants with
unchecked, unidentified backgrounds and intentions, who are uncooperative with
local authorities and are typically young men'4, is very much in favour of terrorist
organisations.!?

So the security environment in Europe, and directly in Hungary, has been
on a dynamic and negative path of change compared to the past, as threats of
overlapping but of very different nature, requiring a different sectoral focus, have
followed each other. The Arab Spring, followed by the massive wave of illegal
migration, the armed conflict in Ukraine and the hybrid events that preceded
them, the recent wave of terrorism in Europe, and the emergence and growth of
cybercrime and attack capabilities in cyberspace, as a result of the development
of information technology, have required a new era of change, but in parallel with
the management of specific crises, on a case-by-case basis, in response to the
successive threats that still exist in our region. This changed security environment
has made it necessary, on the one hand, to strengthen the cooperation between the
armed forces and law enforcement agencies and, on the other, to reinforce the
capacity for preparation and action for defence and security purposes in the field
of non-armed activities. The legislator met this challenge primarily by establish-
ing a normal legal crisis regulation, i.e. it did not generally allow cooperation
between armed forces, but rather opened it up to Government’s decision and re-
sponsibility in the context of dealing with specific crisis situations, i.e. in line with
the domestic approach by adapting to the guarantees of the last thirty years, while
gradually strengthening the operational aspect.

12 About the social welfare system of Hungary and the constitutional protection of social rights,
see: Téglasi, Andras: Social Security in Hungary Before and After the Fundamental Law of 2012 in
Light of Jurisprudence of the Constituional Court. OSTEUROPA-RECHT vol.64.no.2. pp. 271-290.;
Téglasi, Andrés: A szocialis allam “erodalasa” vagy megmentése, avagy szocialis biztonsag az 1ij
Alaptdrvényben (“Eroding” or saving the welfare state, i.e. the social security in the new Fundamental
Law). JOGELMELETI SZEMLE (Journal of Legal Theory) vol. 12.no. 4.

13 Istvan SIMICSKO: The organisational, jurisdictional and management system of national
defence and mobilisation in classified periods, Doctoral thesis, ZMNE-HTK 2008. p.24.

14 According to EUROSTAT data (source: Immigration by age and sex — Products Datasets
— Eurostat (europa.eu) )

15 Robert BARTKO: The link between illegal migration and terrorism in the light of EUROPOL
and FRONTEX reports
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The involvement of the Hungarian Defence Forces in the handling of the
crisis situation caused by mass immigration, in addition to the strengthening of
the military police presence, the sixth amendment of Fundamental Law of Hun-
gary introduced the institution of the terrorist emergency as a new special legal
order with effect from 1 July 2016, which can be applied in the event of a signif-
icant and imminent terrorist threat or terrorist attack. The justification for the
amendment states that the security environment in the transatlantic area, in Europe
and in Hungary has changed radically and that “new types of security challenges
have emerged in the world which cannot be adequately addressed by the special
legal order responses to previous classical inter-state threats in an effective and
proportionate manner.” It also stated that “new types of security challenges can-
not be fully integrated” into the existing system of special legal orders.!

The establishment of a special legal framework in case of terrorist threats,
the strengthening of the organisational and cooperative framework for counter-ter-
rorism, the creation of a national defence emergency, and the strengthening of
civilian and military cyberspace operational capabilities through legislation
marked a transitional period. The starting point of this transition is the system
based on sharply demarcated sectors, which has been in place since 1989, while
the intended end point is the development of a coordinated defence and security
system, in line with a complex security approach, the first pillars of which were
imposed by the handling of specific crisis situations.

3. NEW CIRCUMSTANCES REQUIRE NEW SOLUTIONS

Neither the party-state constitution, which was amended at the time of the
regime change, nor Fundamental Law, which replaced it, brought about any sig-
nificant change in the Hungarian special legal order. One of the fundamental
reasons for this is that in the last thirty years there has been no event in Hungary
which, except in the case of the emergency, would have justified the use of avail-
able special legal order cases. An example of the declaration of a state of emer-
gency in the past was the partial declaration of a state of emergency during the
major floods of 2013, which was limited to the affected area of the country."”

The coronavirus pandemic, which developed into to a global epidemic in
2020, and its currently foreseeable social and economic consequences, should
already make responsible decision-makers reflect on how effective the protection
strategies, including specific legal orders, can be in this changed environment.
Recognising the possible consequences of the first wave of the pandemic and the

16 Bill T/10416. with explanatory statement — Sixth Amendment to Fundamental Law of Hungary
17 Government Decree 177/2013 (4.V1.) on the declaration of a state of danger and the actions
to be taken in connection with it
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need for rapid and effective response, the Hungarian government, for the first time
on 11 March 2020'® and during the second wave of the pandemic on 3 November
2020", exercised its powers under Article 53(1) of Fundamental Law, in the light
of the 2011 Act on Disaster Management and the Amendment of Certain Related Acts.
CXXVIII of 2011, “to avert the consequences of the SARS-CoV-2 coronavirus
pandemic (hereinafter referred to as the coronavirus pandemic), which is a threat
to the safety of life and property, and to protect the health and life of Hungarian
citizens, a state of emergency for the entire territory of Hungary” declared.

Pal Kadar summarized the necessity that the scientific community has so
far expressed in connection with the review of the special legal order cases?,
because the current legislation is complicated, there is a danger that an over-reg-
ulated special legal order will lose its special character. There is a need to review
the powers that have been revived during the special legal order, to define pre-
cisely who is to receive them and to designate another body/person to replace
them. In a 2018 analysis, Aaron Osze considered it appropriate to maintain three
categories of cases, namely a state of national crisis, a state of emergency and a
state of danger, in the event of a review on the basis of the above reasons.?!

The experience of the introduction of the special legal order in 2020, the
rapid and effective implementation of the related epidemic control and economic
protection measures, as well as the new types of security policy challenges such
as the rise of hybrid warfare motivated the Hungarian legislator to review and
modernise the rules of the special legal order. The security threats of the 21st
century, which the state must address primarily through its defence and security
system, are increasingly diverse, dynamically changing and interconnected, re-
lying heavily on changing technological and social conditions, and thus require
the strengthening of the readiness of state bodies, the coordinated use of state
capabilities and accelerated decision-making.

The ninth amendment to Fundamental Law of Hungary will put the special
legal order on a new footing effective from 1 July 2023. The aim of the change
was to provide Hungary with a solution for dealing with extraordinary situations
that 1s flexible and more effective than the current one, and that meets the secu-
rity challenges of this century, while providing adequate guarantees under the rule
of law. Together with a number of other factors, the amendment to Fundamental
Law also draws attention to the need and urgency of reviewing the legislative
environment based on the security situation of the 20th century, as a suddenly

18 440/2020 (II1. 11.) Government Decree on the declaration of a state of danger

19°478/2020. (XI. 3.) Government Decree on the declaration of a state of danger

20 P4l KADAR: The renewal of the special legal order and the Hungarian Military Law and
Military Law Society, Military Law and Military Law Review 2020/4, 7-34.

21 Aron OSZE: Analysis on the effectiveness of the Hungarian special legal order regulation,
In: Discourse, Vol. 8, No. 2. 33-44.
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emerging crisis in the public eye may nowadays require crisis management meas-
ures other than those normally applied. Therefore, it is not only in Hungary’s best
interest, but also in its expectations as a member of NATO, to develop its national
resilience and crisis management capabilities.

The future certainly holds unknown global challenges for the world, Europe
and Hungary. The Hungarian legislator had to decide whether to maintain the
current more specific regulation, i.e. to maintain the applicability of separate
specific legal disciplines for each category of threat, or to move towards a more
general regulation, recognizing the fact that the legal environment can only follow
the wide spectrum of possible threats, naturally because the threat always appears
before the recognition of the existence of the threat, which leads the legal environ-
ment to adapt. Andras Jakab and Szabolcs Till pointed out that the more complex
the range of causes becomes and the more cases the concept of a special legal order
covers, the more the unpredictability arising from the lack of clarity of the legis-
lation is likely to increase. Their conclusion is that the regulatory response to the
new challenges of the external environment will require a review of the sub-cat-
egories, a process which could ultimately lead to a simplification of the system.??
According to Lorant Csink, the causes of the special legal order cannot be defined
in an exact way, as the range, frequency and social significance of the phenome-
na giving rise to them are constantly changing. He argues that regulation must
take account of the variability of the range of phenomena. In examining the sta-
bility of regulation, he pointed out that only non-detailed regulation can remain
stable. He concluded that, at the constitutional level, only a brief mandate is need-
ed to introduce a special legal order and designate a body to exercise powers, which
should only provide a framework for the measures that can be taken, while at the
same time establishing an effective political and independent legal control mech-
anism.? In examining this issue, it should be noted that in security environment
of our times, a high degree of differentiation can also create difficulties both in
terms of preparation and rapid decision-making in complex situations. Parliament
has opted for a more general and simpler solution, and therefore more stable in
the long term, by replacing the previous six different special legal regimes with
three more streamlined categories, namely the state of war, the state of emergency
and the state of danger, adapted to modern challenges.

The new regulatory reform reinforces a complex, whole-of-government ap-
proach, ensuring the coordinated preparation and deployment of state capabilities
to the fullest extent. The principles of graduality, necessity and proportionality,
as well as transparency and streamlining in terms of preparation and implemen-

22 Andras JAKAB — Szabolcs TILL: X. Constitutional Protection — Special Legal Order, JAK-
PPKE. 1033-1072.

23 Lorant CSINK: “When should the legal order be special?” Tustum Aequum Salutare 2017/4,
7-16.
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tation, are applied, while the executive should be given more extensive and flex-
ible rights to protect. The amended Fundamental Law clarifies that a state of war
is a special legal order requiring primarily a military response, a state of emer-
gency is intended to deal with conflicts within a country, and a state of danger
can continue to be declared to deal with disaster-type crisis situations. Parliament
retains the power to declare a state of war and a state of emergency, and in the
case of a state of danger, the National Assembly may authorize the extension of
the state of danger, which may be declared by Government for a period of thirty
days, i.e. it may provide for the continued maintenance of the special legal order
if necessary. In all special legal order situations, Government is placed in a posi-
tion of special legal order decision-maker, the Defence Council is abolished and
the emergency powers of the President of the Republic are redefined. As a criticism
of the Defence Council, Szabolcs Till pointed out that it is the bearer of operation-
al uncertainty, since it is meant to deal with the greatest threat to the operation of
the state, but — in the absence of a peacetime function — it has no opportunity to
acquire operational experience.>* The novelty of the amendment is not that Gov-
ernment will determine the content of the generally binding rules of conduct
during the special legal order, which is the case under normal circumstances, but
that it can do so without Parliament in order to act more effectively. According to
the legislator’s explanatory memorandum, “following the proclamation of a spe-
cial legal order, it is necessary to ensure rapid, operational and politically and
legally responsible decision-making, which Government is well placed to do in
the Hungarian constitutional system.”> In addition to the above, the Ninth Amend-
ment to Fundamental Law lays down, as an important guarantee rule and a nov-
elty compared to the previous legislation, that “Government shall, during the
period of special legal order, take all measures to ensure the continuous func-
tioning of Parliament %%, i.e. the President of the Republic, and Constitutional
Court,?” whose uninterrupted functioning Fundamental Law has always guaran-
teed in times of special law, National Assembly also has a permanent control
function over Government, which is endowed with extraordinary powers and
extraordinary responsibilities which naturally go hand in hand with them. Not only

24 Szabolcs TILL: “Special Legal Order” in Andras JAKAB — Balazs FEKETE (eds.): Internet
Encyclopaedia of Legal Studies, 2019.

25 T/13647. with explanatory memorandum — Ninth amendment to the Fundamental Law of
Hungary, Article 11

26 Ninth Amendment to the Fundamental Law (22 December 2020) Article 52(3)

27 About the Constitutional Court of Hungary, see: Téglasi, Andras: Az Alkotmanybirosag. In:
Téglasi, Andras (szerk.) Az allam szervezete. Budapest, Dialog Campus Kiadd pp. 161-180.; about
the Constitutional Courts in V4 countries, see: T., Kovacs Julia— Téglasi, Andras: Alkotmanybiraskodas
visegradi szomszédainknal. PRO PUBLICO BONO: MAGYAR KOZIGAZGATAS; A NEMZETI
KOZSZOLGALATI EGYETEM KOZIGAZGATAS-TUDOMANYI SZAKMAI FOLYOIRATA 1
pp- 90-104.
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the rules applicable under the special legal order, but also the rules of ordinary legal
order applicable under special legal order, provide a legal basis for this. The detailed
rules are also to be laid down in a cardinal law, according to the amendment.

Such cardinal laws are Act CXIII of 2011 on defence and the Hungarian Defence
Forces and on the measures that may be introduced in the special legal order, and Act
CXXVIII of 2011 on disaster management and the amendment of certain related
acts, which detail the constitutional guarantee enabling rules of Fundamental Law
on the subject of the special legal order. In this context, these laws define the ex-
traordinary measures that may be introduced by government, the addressee of the
special powers in a special legal order. The territorial requirements and tasks for the
implementation of these measures are determined by the territorial bodies of the
defence administration — the county and metropolitan defence committees — in their
respective areas of competence, in accordance with the provisions of the law.

As a result of the amendment of Fundamental Law — taking into account the
complexity of the related implementation rules and the time requirements for
legislation and preparation and the fact that defence and security administration
must be operated — it is necessary to ensure the creation of the related cardinal
laws as soon as possible and the necessary peacetime manageability of the legal
institutions that disappear from the level of Fundamental Law (terrorist emergen-
cy, preventive defence situation, unexpected attack), as well as the creation and
clarification of crisis management rules.

In conclusion, the renewal of security and safety legislation cannot be
achieved without reviewing and harmonising the legislation applicable to crisis
situations in all sectors. In this context, it is necessary to review the scope of the
rules affecting defence, law enforcement, national security and crisis management,
and to examine the need for new provisions in this area, in the light of technological
developments and national and international experience in recent years. With regard
to the functioning of public authorities and bodies, the existence, modernity, appli-
cability and development of rules on crisis situations and special legal procedures
should be examined. With regard to the specific coordination and advisory bodies,
analyse and assess their possible tasks, obligations and cooperation in the context
of defence and security regulation, and, with regard to the rules on legal restric-
tions, review the existence, necessity and conditions for the possibility of restricting
them in the interests of national defence, law enforcement and national security,
and the need to create additional rules to strengthen the country’s resilience.

With the Ninth Amendment to Fundamental Law, the Hungarian Parliament
has expressed its belief that Hungary has entered a new era of protection and
security in the face of the external environment and technological developments.
The essence of this change of era is that, on one hand, in the field of armed defence,
while maintaining and developing sectoral specificities, it is necessary to strengthen
overall governmental coordination of the sectors and reduce regulatory duplication,
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and on the other hand, increased attention must be paid to strengthening security
and defence awareness and preparation in non-armed activities, both in the state
and in social and economic terms.

4. SUMMARY

In today’s challenging world, the very rapid escalation of crisis situations is
a serious risk, which may require the almost immediate declaration of a special
legal order without any substantial preparation time, in order to enable the relevant
state bodies to respond to the threat as quickly as possible. The crisis in Ukraine,
the terrorist attacks against France and the coronavirus epidemic in Europe in
recent years have provided clear examples of this.

The use of special legal disciplines is perhaps the only realistic protection of
the rule of law in the event of trouble. Even during the period of application of the
special legal order, the rules laid down in the constitution and the cardinal laws
ensure the normal periodic system of checks and balances, such as the role of
Parliament and its committees, or the role of the President of the Republic in re-
lation to certain acts of governance. In certain periods of the special legal order,
the exercise of the constitutionally designated centre of power by introducing
extraordinary measures ensures the sovereignty of the country, its functioning
and the elimination of threats to the safety of life and property of the population.

Both the recent experience of crisis management and the directions of the
ninth amendment to Fundamental Law support the view that the normal — every-
day — rules of defence and security must interact closely with the normal legal
framework for crisis management and the special legal framework for the opera-
tion of the special legal framework in order to operate effectively and to deal with
rapidly escalating threats.

The recent emergence of new security challenges, including global terrorism,
mass illegal migration, the rise to prominence and increasing sophistication of
hybrid warfare, pandemics, natural disasters caused by climate change, among
others, make this a particular necessity, to review and update the specific legal
order rules, which can be defined as a new stage in the evolution of the constitu-
tion, since the core of the rules currently in force was the result of a long process
over the previous century, building on its roots in legal history, and was given a
more coherent form in 1989, with the change of regime. However, it was born out
of fears of the return of the party state and thus became, from today’s perspective,
over-regulated and unduly cumbersome. As the emergence and scale of new types
of security challenges did not justify it at the time, Fundamental Law took over
this basis in 2011. Subsequently, the legislator was forced to respond to a number of
new types of threats, which led to the codification of the scope of the terrorist threat.
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Like the Spanish flu pandemic of a century ago, the 2019-21 coronavirus
pandemic has no regard for national borders or social status. The seriousness of
the situation is illustrated by the fact that, while a hundred years ago the basic
standards of protection were not in place, today we have modern medicine, the
legal environment to deal with the problem properly, and a consistent executive
with the capacity to act, despite all of this, nearly 30,000 people have died of the
disease in Hungary by the end of this study. Among the victims we have had to
say goodbye to celebrities such as the poet Géza Szdcs, the composer Ferenc
Balazs, the musician Istvan Bergendy and the Olympic champion sports shooter
Diana Igaly. Making the wearing of masks compulsory, ensuring proper hygiene,
restricting access to public places, introducing curfews and finally providing the
population with vaccines quickly are essential elements of effective operational
control, which Hungary has successfully applied.

Based on the experience gained from the emergency legal system introduced
during the pandemic, and guided by the security policy considerations gathered
so far, Parliament, through the Ninth Amendment to Fundamental Law, has elim-
inated a significant part of the applicable cases, thus carrying out a comprehensive
reform of the system and responding to the need for simplification, which is also
prominent in the legal writings, by choosing a flexible and stable solution to the
known and unknown challenges, meeting the requirement best described by Sz-
abolcs Till: the constitutional system of rules must ultimately remain operational
in a hybrid environment.?

Hopefully, there will be no precedent for the future application of special
rules of law, but the legislator has a duty to identify the challenges and review
these rules regularly, bearing in mind the principle of “hope for the best but prepare
for the worst”. As the detailed rules are currently laid down in cardinal laws, which
makes the rules fragmented and difficult to understand, a further simplification
may be advisable, as suggested by Pal Kadar. 2 Some areas that have been regu-
lated in parallel or have been poorly modernised in recent years (certain tasks of
civil protection, economic and material services, defence commission system,
special legal powers) should be brought under a single governmental umbrella and
brought under a single regulatory framework. The establishment of a consolidat-
ed crisis management code, which would set out the tasks and responsibilities of
the relevant bodies and provide a framework for central coordination, including
national security, civil protection and defence crisis management, would create a
new basis for the sectors and organisations concerned.

28 Szabolcs TILL: Future chances of simplification of the special legal order category system,
lustum Aequum Salutare 2017/4, 55-75.

2 pal KADAR: The renewal of the special legal order and the Hungarian Military Law and
Military Law Society, Military Law and Military Law Review 2020/4, 7-34.
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IIpomena u3a3oBa U MeTo/1a yIIPaB/balkha KPU3ama
Y OKBHPY cTa0u/IHe BJIaJJaBHHe NIPaBa — YCTABHU OJT0BOP
Mabhapcke Ha n3a3ose 21. Beka

Canceiniax: Ogopana u be3oegrnociu Mahapcke HayuoHAIHO je Uuiarbe Ha
KOMe ce 3aCHUBAJy OUCIAaHAK U pa3eoj Hayuje, 3ajeguuye u ipasa iojequnya. 1lpu-
opuiteiiHu yusms je jauarse bezdegHociiu 3eMmbe U Hayuje U Ucilyrbagaree 00agesa
Mabhapcxe y cuciuemy mehynapogroi cagesa. C 003upom Ha o, KOHUMUHYUPAHO
Gyukyuonucare gpoicasie oplanuzayuje, uzspuiasarse 3agauiaxa bezoegrnociuu
u ogopare u, axo je HopedHo, Olpanuyerve upasa pahana y yCuaeHuM OKGUPUMA
Mopa ouiuu oculypano ogiogapajyhom otiepaiiusnom eguxacnowhy u y
UomuyHoCcwWu y CKaagy ca lapasyujama eiagasune upaea, Yak u y KOHUeKcily
ilepuoga mupa u ilepuoga Uoceorol Upasnol iopeixa gegpurucanux y OcHOBHOM
3aKOHY, U WOKOM KOOpguHucaue ipuilpeme u ogopane og pa3Hux upeiirsu,
winetinol, yiuyajuol u opan3usnol UoHAWArA 3ACHOBAHOT HA UPUPOGHUM U
YUBUAUAYUJCKUM golahajuma u wYygcKumM pagroama.

beszbegrnocnu uzasosu 21. 6exa u okpyaicerve Koje ce Op30 mervba 3axiiesayy Hogu
PpeaaiiopHu OK8Up Koju Modice ga 0besdegu (hiekcubunan, ipanciuaperiuan Hauun
Ha Koju 0ogopambdero -6e30egHocHu cuciiem moice ga QPYHKYUoHuwe y MUPHOGOUCKO
u y goba itocedrol lipasrol tiopetuxa. OKeup 3a Upuipemy gpiHcasHux oplana mopa
ouiuu 0be3dehen u mepe ipema Kojuma HAgLexiCHU OPTaHU MOTy geslo8attiu y iepuogy
HH0CcebHOT UpasHOl Hopeiuxa peda ga 0yqy getamHo gepurucane, Kako ou ce QyHk-
YUOHUCAIbE 3eM/be U FeH UPAGHU UOpegaK WMo Upe 6patiuiu Y Hopmaiy HaKoH
VKUgara pasnoia iocebrol upagnol iopeixa. Bascan je cidy6 ciuabuiHociuu
gemMoKpauicke gpaicase ga ci000gHO U3abpano 3aKoHogaeno weno, llapramenid,
ogpehyje cagparcaj u hopmy cayuajeea y Kojuma je moiyhe ogciuyiarse 0g Oummux
ipasuna. Tociuoje paznuuuite spcie HocebHol cilaiiyca, iia Ou Konyeniupayuja
mohu tupebano ga Oyge ciipogegera camo y mepu y Kojoj je o HeolxogHo 3a
pewasarbe cutyayuje, y cKaagy ca UpuHyuiiom upoiopyuonainociuu. Mucuuuiyyuje
HH0CeOHOT UPABHOT HOPEKa CY, gakie, UHCIUTHYYuje UpuspemMene u Xuiihe upupoge
Koje Moly buttiu pazeujere Kao ultima ratio gpocagnux UHCIUPYMEHAla y CUttlyayuju
HYJUCHOCIUU, T0g YCA0B0M ga CY UCUYIEHU FoUXO0B8U YCULABHU )CIOGU.
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LIMITATIONS ON THE POSSIBILITY TO
SETOFF IN LIQUIDATION PROCEEDINGS IN
THE HUNGARIAN LAW

Abstract: After the starting date of the liquidation, there is only a place for
setoff in case of special conditions included in the Hungarian Bankruptcy Act.
Therefore, if the debtor is in liquidation, the rules of the Civil Code concerning
setoff can only be applied with the exceptions set out in the Bankruptcy Act. In
the following, we examine the provisions that can be linked to setoff in the
Bankruptcy Act or that have some effect on the possibility of setoff. To give a
transparent picture of the relevant provisions, we cite the rules of the Act.

Keywords: setoff, Hungarian Bankruptcy Act, Hungarian Civil Code,
liquidation proceedings, creditor’s claims

[. INTRODUCTION

Although the Hungarian Bankruptcy Act doesn’t have a similar rule for the
application of substantive law rules as it has for the settlement of conflict of pro-
cedural norms in Subsection (3) of Section 6, but according to the legal principle
governing the relationship between lex specialis and lex generalis, if the bank-
ruptcy law provides differently from the general rules of substantive civil law, the
special rule must be followed. Thus, from the starting date of liquidation, instead
of the rules of the satisfaction of creditors’ claims laid down in civil law, the rules
of the order of satisfaction governed by the Bankruptcy Act have to be applied.
After the starting date of liquidation, there is only a place for setoff in case of
special conditions included in the Bankruptcy Act. Therefore, if the debtor is in
liquidation, the rules of the Civil Code concerning setoff can only be applied with
the exceptions set out in the Bankruptcy Act.
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The Bankruptcy Act has been amended many times since 1991, including
the rules of setoff, yet the problem still raises a number of questions. In many
cases, the legislature had to approach the law in response to the solutions of par-
ties trying to circumvent the mandatory rules of liquidation proceedings. In his
own legal practice, the author has on several occasions encountered coordinated
transactions by other companies with debts to companies in liquidation, which
tried to use the legal institution of setoff fraudulently.

In the following, we examine the provisions that can be linked to setoff in
the Hungarian Bankruptcy Act or that have some effect on the possibility of setoff.

To give a transparent picture of the relevant provisions, we cite the rules of
the Act.

Subsection (1) of Section 27 states, that the court shall order the liquidation
of the debtor by way of a ruling if it finds that the debtor is insolvent. The time of
the opening of liquidation proceedings is the date of publication of the final ruling
ordering liquidation (Section 28). The date of the opening of liquidation proceed-
ings is therefore an objective date, independent of when the parties were informed
of it (EBH2003. 961).

According to Subsection (1) of Section 28, upon the ruling ordering liquida-
tion of a debtor becoming final, the court shall without delay appoint the liquida-
tor and shall order to have the abstract of the ruling ordering liquidation and the
ruling on the appointment of the liquidator published in the Cégko6zlony (Compa-
ny Gazette). Thus, the ruling ordering liquidation does not actually start the lig-
uidation of the debtor, only with the publishing of the final ruling starts the lig-
uidation. This is of particular importance because Subsection (3b) of Section 26
states, that in proceedings opened at the creditor’s request pursuant to Paragraph
b) of Subsection (1) of Section 22 the court shall terminate the proceedings with-
out the creditor’s consent if the debtor provides proof before the time of the open-
ing of liquidation proceedings of having paid the debt underlying the final ruling
ordering liquidation to the creditor in full.

Subsection (2) of Section 28 states, that the notice published shall contain
— among others -: the date of filing the petition for the opening of the liquidation
proceedings; an indication that the time of the opening of liquidation proceedings
coincides with the day of publication of the final ruling ordering liquidation on the
website of Cégkozlony; the notice sent to the creditors to report their known claims
to the liquidator within forty days of publication of the ruling ordering liquidation.

According to Subsection (2) of Section 34, as of the time of the opening of
liquidation only the liquidator shall be authorized to make any legal statements
in connection with the assets of the economic operator. The liquidator is in legal
relations with third parties related to the assets the person replacing the debtor’s
senior official in the direction of the authorities and courts, exercising the rights
of the senior official, unless otherwise provided by law (EBH2015. G.2.).
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Subsection (1) of Section 35 states, that all debts of the economic operator
shall be deemed payable (due) at the time of the opening of liquidation proceedings.

According to Subsection (1) of Section 36, in a liquidation proceeding, with re-
gard to the debtor’s claims, right of setoff may be exercised only with respect to such
creditor’s claims which have been registered by the liquidator as acknowledged and
have not been assigned subsequent to the date when the court received the petition for
opening liquidation proceedings, or, if the claim has occurred at a later date, subsequent
to its occurrence. If performance is affected after the time of the opening of liquidation
proceedings, the creditor may not exercise the right of setoff with regard to debts
assumed under Section 6:203 of the Civil Code, or undertaken under Section 6:206
of the Civil Code inside a period of two years prior to the date when the court
received the petition for opening liquidation proceedings, or subsequently, nor
with regard to performance assumed under Section 6:205 of the Civil Code.

However, if the liquidator has assigned the debtor’s claim for consideration,
the new creditor (assignee) is no longer entitled to the benefit limiting the setoff
against the debtor (BH2012. 125).

Subsection (1) of Section 37 states, that the liquidator shall register the claims
against the debtor which are notified after forty days, but within one hundred and
eighty days of the publication of the opening of liquidation proceedings. These
claims shall be satisfied, if there are sufficient funds remaining following the
settlement of the debts specified in Subsection (1) of Section 57.

The general rules on the order of satisfaction (Sections 57-58) shall apply to
the creditors notifying their claims in the prescribed time limit. According to
Subsection (2) of Section 37, in respect of claims, which are incurred in the process
of liquidation and which are not qualified as liquidation expenses, if the final
liquidation balance sheet has not yet been submitted, creditors’ claims shall be
notified to the liquidator within forty days following the date when the claim falls
due, and the liquidator shall register the claim among the creditors’ claims duly
submitted within the forty-day time limit. Registration and satisfaction of claims
submitted after the forty-day period, but within one hundred and eighty days
before the final liquidation balance sheet is submitted, shall be subject to the
provisions contained in Subsection (1). Subsection (3) states, that in the cases set
out in Subsections (1) and (2), failure to observe the time limit of one hundred and
eighty days shall constitute forfeiture of rights.

It can be seen that the Act regulates the process of liquidation proceedings and
the possibilities of claim enforcement with strict deadlines, the general limitation
period does not play a role here. The primary reason for this is obviously to keep
creditors who already have a claim against an insolvent debtor uncertain for only a
short time regarding the satisfaction of their claims. However, the law also requires
a great deal of attention from creditors, as the limitation period prescribed for their
report of claim begins with the publishing in the Company Gazette.
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II. THE CREDITOR’S RIGHT OF SETOFF

It has been shown that the Section 36 of the Act regulates the right of cred-
itors to setoff in liquidation proceedings. In the following we try to show the
practical application of the latter rules.

We have seen, that in a liquidation proceeding, with regard to the debtor’s
claims, right of setoff may be exercised only with respect to such creditor’s claims
which have been registered by the liquidator as acknowledged. This means that
the right of setoff is allowed only in respect of a claim which has been reported to
the liquidator by the creditor within 180 days of the publication of the order ordering
the liquidation and which the liquidator has also registered as acknowledged. The
claims already notified and registered during bankruptcy proceedings conducted
immediately before the liquidation proceedings [Paragraph e) of Subsection (2)
of Section 27] are an exception to the notification obligation.

According to this, the setoff is subject to the following conditions:

— the liquidator registers the claim as acknowledged;
— the claim has not been assigned.

Thus, there is no legal obstacle to the setoff of a claim registered as a regis-
tration fee (BH2007. 304.) and the right of setoff belongs not only to the creditor
who registers within the forty day deadline, but also beyond the deadline, but
within the 180 days.!

Subsection (1) of Section 36 regulates the setoff, but only states that the
liquidator must register the claim as acknowledged as a positive condition for
setoff, but no mention is made of uniformity of the claims neither in the previous
nor in the current rule. The Supreme Court ruled in its decision BH 1996/113. that
uniformity of the claims is not a condition, because it is not mentioned in the
special rule cited above. Thus, it is a criterion according to the Civil Code, but it
is not a criterion in liquidation proceedings, because this is not stated in the Bank-
ruptcy Act. In the opinion of several authors, one can agree with Attila Harmathy,
who criticizes the decision, because he thinks that it may not be expedient to
separate this provision from the rules of setoff in the Civil Code at such a level.
From the undoubted fact that the Bankruptcy Act does not mention it as a crite-
rion, it is not clear that non-homogeneous claims can also be setoff. There is no
provision in the law that would provide differently from the Civil Code, so the
underlying rules of the legal institution regulated by the Civil Code shall also be
applied, if they are not in conflict with principles and provisions of the Bankruptcy
Act. And the uniformity of claims hardly contradicts these.?

' Laszl6 Juhész, ,,A magyar fizetésképtelenségi jog kézikonyve I-11.”, Budapest 2019. 654-655.
2 Gyorgy Schadl — Tamas Ujlaki, ,,A kettds jelleg egyik megnyilvanulsa a polgari jogban:
a beszdmitas.” Jogtudomanyi Kézlony 2010/5, 262.
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We have seen that failure to meet the 180-day deadline for reporting a cred-
itor claim will result in forfeiture. However, Subsection (3) of Section 37 does not
determine the content of the loss of rights or its substantive legal consequences.
Legal practice and the legal literature, on the other hand, interpret the loss of rights
uniformly as the final cessation (loss) of the subjective (substantive) right and the
claim, which means that the claim does not survive even as a natural bond [1/2010.
(VIL. 30.) Civil Unity Resolution]. So the rule regulated in Subsection (3) of Sec-
tion 6:121 of the Civil Code, which states, that if a claim that cannot be enforced
by judicial process is satisfied voluntarily, it may not be reclaimed, cannot be
applied in this case. Thus, if the liquidator were to satisfy the claim of the ‘cred-
itor’ who failed to comply with the 180-day time-limit, it could be recovered on
the ground of unjust enrichment.

It is unfortunate that jurisprudence sometimes in a lawsuit for restoration (or
any other settlement) offsets the uniform and expired services (for example one
party’s usage fee claim into the other party’s interest claim) and thus simply settles
the claims of the parties. However, this solution, which seems logical and can be
applied in any civil lawsuit outside liquidation proceedings, is in conflict with
Subsection (1) of Section 57 of the Bankruptcy Act, which governs the order of
satisfaction, and with Section 36, which governs the setoff. In a lawsuit against a
bankrupt company, simultaneous enforcement is excluded. The losing defendant
must be obliged to return the acquired property (thing or money), however, it can
only enforce its own service (for example reimbursement of his investments in
the returned property) in the liquidation proceedings.?

Thus, pursuant to Subsection (1) of Section 36 of the Bankruptcy Ac, it is
basically possible to setoff claims against the debtor during liquidation proceed-
ings. On the other hand, in the case of bankruptcy proceedings, this is not possible
under Subsection (2) of Section 11 of the Act. In the opinion of Gabor Zoltan Szabo,
the rules of setoff applicable in bankruptcy proceedings are on the one hand unfair
and on the other hand unreasonable. The aim of the legislator was presumably that
no claim against the debtor could be enforced during the payment moratorium
and therefore setoff in bankruptcy proceedings is not possible. However, it is
clearly not fair for the law to treat a creditor with a claim eligible to setoff in the
same way as another creditor with no claim. 4

Subsection (3) of Section 38 of the Act states, that from the time of the opening
of liquidation proceedings, any pecuniary claim against the economic operator in
connection with any assets to be liquidated may only be enforced in the framework
of liquidation. The creditor — in the proceedings brought by the economic operator

3 Sandor Fonagy, ,,Gondolatok az j Csédtorvény megalkotasahoz — A csédmegtamadasi
perek” Magyar Jog 2008/7, 480.
4 Géabor Zoltan Szabo, ,,A cs6deljaras alapvetd kérdései” Gazdasag és Jog 2012/11, 3.

649



Maté 1. Mohai, Limitations on the Possibility to Setoff in Liquidation Proceedings... (cTp. 645—659)

—may enforce his claim existing at the time of the opening of liquidation proceed-
ings against the economic operator as a setoff claim, provided however, that the
beneficiary of the claim was the same creditor at the time of the opening of liqui-
dation proceedings as well.

Subsection (3) of Section 38 is in accordance with Section 36.

This possibility of setoff was introduced into the Act in its 1997 amendment,
that means, that since the 1997 amendment has the Act allowed offsetting in
lawsuits initiated by the economic operator. But what does that really mean?

It has been shown that failure to comply with the 180-day deadline for filing
a creditor claim will result in forfeiture. This also means that the right of setoff is
allowed only in respect of a claim which the creditor has notified to the liquidator
within 180 days of the publication of the order of the liquidation and which the
liquidator has also registered as acknowledged. A creditor who has not been reg-
istered by the liquidator cannot therefore enforce its claim against the economic
operator by way of a setoff claim in a lawsuit brought by the economic operator.
The court hearing the lawsuit is bound by the final decision made in the liquidation
proceedings on the issue of creditor quality (BH2010. 335). However, according to
the decision Gf.40401/2009/5. of the Metropolitan Judgment Board, in the lawsuit
initiated by the debtor [Subsection (3) of Section 38] the acknowledgement of the
creditor’s claim is not a condition for the submission of the setoff, a disputed
creditor’s claim may also be enforced by a setoff. The decision BDT 2011.2605.
stated that if the litigation or non-litigation proceedings are initiated before the
opening date of the liquidation, the creditor’s claim notified in accordance with
Subsection (2) of Section 38 — if the liquidator declares it disputable — is decided
by the court in the previously initiated litigation or non-litigation proceedings, the
liquidator does not have to send it to the liquidation court.

According to the decision published as EBH 2009.2063., a claim enforced as
a counterclaim against the debtor before the opening date of the liquidation shall
also be notified as a creditor’s claim in the liquidation proceedings against the
debtor. Failure to file a monetary claim as a creditor claim will result in forfeiture.

However, in a lawsuit initiated by the debtor, the defendant may no longer
file a counterclaim after the opening date of the liquidation, it may terminate the
debtor’s claim against him only by setoff. The debtor must therefore become a
creditor in the liquidation proceedings and may be setoff against the debtor in the
proceedings against it, while it continues to be a creditor in the liquidation pro-
ceedings for the remainder of its claim.

In this regard, it should be noted that the forty-five-day time limit laid down
in Subsection (1) of Section 209 of the Code of Civil Procedure or the time limit
extended by the court for the filing of a setoff is only relevant in the court pro-
ceedings, the submitter of the setoff document must become a creditor in the
liquidation of the debtor in order to file such a claim.
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Thus, if the debtor has instituted legal proceedings against the person who
otherwise has a claim against it, setoff may be filed only by a creditor who has
filed a creditor claim in the liquidation and paid the corresponding registration
fee within at least the 180 days. In this case, it can setoff. It is irrelevant whether
it has a claim that is due or overdue (but filed within one hundred and eighty days)
because the law only requires to have an acknowledged claim. (After the expira-
tion of the one-hundred-and-eighty day period, the claim shall also be terminated
with respect to the forfeiture period.)’

Point cd) of Subsection (1) of Section 3 states, that after the time of the open-
ing of liquidation proceedings, any person who has a claim, whether in money or
in kind expressed in monetary terms, against the debtor shall be treated as a
creditor, if it was registered by the liquidator. Thus, a person who has no claim
registered by the liquidator does not qualify as a creditor. Claims not declared
during the liquidation cannot be enforced by offsetting even if the liquidation
procedure has meanwhile been terminated by agreement (BDT2008. 1881). In an
action brought by an economic operator in liquidation against a claim outside the
liquidation proceedings, a setoff can therefore be enforced only if three conjunc-
tive conditions exist: the right to setoff can only be exercised by a person who is
a creditor in the liquidation proceedings; the claim must be outstanding at the
opening date of the liquidation; the claimant must also be the creditor at the starting
point of the liquidation, which means, that the claim cannot be assigned during
the liquidation (BDT2008. 1751.).

If the above requirements are met, Subsection (1) of Section 6:50 of the Civil
Code cannot be disregarded, which states, that time barred pecuniary claims may
be also be offset if the pecuniary claim to be offset had not yet expired at the time
when the monetary debt became due.

According to Subsection (4) of Section 6:23 of the Civil Code, prescription
may not be taken into consideration ex officio in court or administrative proceed-
ings. However, when adjudicating creditors’ claims, the liquidator does not act as
a court or authority, but makes statements concerning the debtor’s assets by reg-
istering or denying the creditors’ claims, which only he is entitled to according to
the Bankruptcy Act, so of course it can take the limitation period into account, and
in my opinion it is also his obligation. This view seems to be supported by the
decision BH2000.314., according to which the statute of limitations in the legal
relationship of the parties also affects the liquidation proceedings, therefore, a
claim which has already expired against the debtor cannot be enforced as a cred-
itor in the liquidation proceedings. With regard to enforcement in the context of
liquidation proceedings, it is primarily the special liquidation provisions that
apply, but the general rules apply to matters not covered by bankruptcy legislation.

5 Andrea Cs6ke “Nagykommentar a cs6deljarasrol és a felszamolasi eljarasrol szolo 1991. évi
XLIX. torvényhez” Budapest 2015. Commentary to Section 38.
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Subsection (3) of Section 1 of the Bankruptcy Act states, that ‘liquidation
proceedings’ shall mean the proceedings aimed to provide satisfaction, as laid
down in this Act, to the creditors of an insolvent debtor upon its winding-up
without succession. The regulations of satisfaction are laid down in Section 57 of
the Act. According to Subsection (1) the economic operator’s debts shall be satis-
fied from its assets that are subject to liquidation in the following order:

a) liquidation costs described in Subsection (2);

b) the part of a claim secured by a pledge that were not satisfied according
to Subsections (1)-(2a) of Section 49/D before the time of the opening of liquida-
tion proceedings

¢) alimony and life-annuity payments, compensation benefits,

d) with the exception of claims based on bonds, other claims of private indi-
viduals not originating from economic activities, claims of small and micro com-
panies and small-scale agricultural producers,

e) debts owed to social security funds, taxes — with the exception of the tax
arrears and compulsory contribution debts described in Subsection (2) — and out-
standing public dues enforced as taxes,

f) other claims;

g) irrespective of the time and grounds of occurrence, default interests and
late charges, as well as surcharges and penalty and similar debts;

h) claims, other than wages and other similar benefits if below double of the
prevailing minimum wage.

Thus, in Hungarian insolvency law, as a general rule, the order of satisfaction
according to the title of the claim prevails. In most cases, only creditors at the top
of the list can count on at least partial satisfaction of their claims.

The above order of satisfaction also played a significant role in the case — in
which the author of the present study was a legal representative — Fpkhf.I11.30.148/
2020. before the Szeged Judgement Board in which the tax authority acted as a
creditor in the liquidation proceedings. The creditor had claims acknowledged by
the liquidator in HUF 7,478,623 classified in Section 49/D and in points (¢) and
(f) of Subsection (1) of Section 57, and on 10 December 2019 it also announced to
the liquidator that it has a HUF 13,301,378 claim as liquidation costs according
to point a) of Subsection (1) of Section 57. It was also undisputed that during the
liquidation procedure, the debtor overpaid a total of HUF 3,714,000, which means
that it had a claim of this sum, in the form of a contribution tax, against which the
tax authority, as a creditor, made a setoff declaration.

In the present case, the creditor submitting the objection had a claim regis-
tered as acknowledged by the liquidator, in respect of which it was undisputed
that no assignment had taken place and there were no other exclusionary circum-
stances specified in Section 36 of the Act. Therefore, the creditor who raised the
liquidation objection initiating the proceedings was entitled to exercise the right of
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setoff, as it had a claim against the debtor. The effect of setoff is that, to the extent
of the setoff, the creditor obtains its claim by disregarding the order of satisfaction,
which is entirely true if the creditor has a claim belonging to one group of the
order of satisfaction or all claims belonging to different groups of the ranking
recoup due to offsetting. However, it must be held differently if the creditors’
claims fall into different categories of the order of satisfaction and, after offsetting,
not all the creditors’ claims cease to exist, a circumstance which also existed in
the present case.

The creditor submitting the objection had in excess of the amount of its debt
to be setoff a claim qualifying as a liquidation cost pursuant to point a) of Sub-
section (1) of Section 57, which in the case of the creditor tax authority is subject
to the provisions of points b) and d) of Subsection (2) of Section 57 as it consisted
of the payment of taxes, contributions and other public charges payable after the
opening date of the liquidation, which the liquidator — in accordance with Sub-
section (2) of Section 37- had to register without separate notification. The over-
payment of the debtor arose during the liquidation, after the starting date of the
liquidation. Therefore, if the creditor were to offset his debt in the debtor’s debt
incurred before the starting date of the liquidation, it would be in a doubly advan-
tageous position vis-a-vis the other creditors, as part of his claim will be recovered
and his remaining claim will be ranked in the first place according to Subsection
(I) of Section 57, so it has a higher chance of recovering during the liquidation
proceedings. Therefore, despite the existence of a claim pursuant to point a) of
Subsection (1) of Section 57, offsetting into debts ranked in point ) of Subsection
(1) of Section 57 means the abuse of rights in accordance with Subsection (1) of
Section 1:5 of the Civil Code and violates the order of satisfaction regulated in
Section 57.

In view of this, the amount of the overpayment incurred during the liquida-
tion can be setoff in the creditor’s claim, which qualifies as a liquidation cost, and
not in the creditor’s claim incurred before the liquidation. So, the liquidator did
not act unlawfully by refusing the setoff requested by the creditor.

Also taking place with the legal representation of the author of the present
study, in the case before the Capital City Judgment Board numbered 11.Fpkhf.
44.338/2019., the debtor had a claim for a tax refund of HUF 31,000 against the
tax authority, which was also a creditor. The creditor had acknowledged claims
of HUF 115,000 ranked in point a) of Subsection (1) of Section 57, HUF 1,333,973
+ HUF 596,027 ranked in point e) of Subsection (1) of Section 57, HUF 200,000
ranked in point f) of Subsection (1) of Section 57 and had a claim ranked in point
g) of Subsection (1) of Section 57. There was a dispute between the parties as to
which category of the overpayment could be setoff in the creditor’s registered claim,
which category of the acknowledged creditor’s claim could be reduced. The cred-
itor complained that its setoff statement had not been accepted by the liquidator and
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that its claims were kept unchanged. The liquidator did not change the amount of
either the creditor’s category e) or category g) claim.

However, in the opinion of the Metropolitan Judgment Board, the primary
question is who can make the setoff and how. The Board pointed out that the
liquidator (other party) does not have to give its consent, it does not have to accept
unilateral legal declaration of the creditor (which contains the setoff) according
to the rules of the Civil Code, and consequently the letter on which the proceedings
are based contains only the liquidator’s position on the settlement of the overpay-
ment of tax. This reply cannot be considered as a specific liquidation measure and
therefore no objection can be raised. By submitting the tax return and indicating
the overpayment, the liquidator indicated to the tax authority that the debtor has
such a claim against the tax authority. If the liquidator modifies the registered
claim of the creditor with regard to the overpayment of tax, than it is an actual
action of the liquidator and if the creditor does not agree with this modification,
he may object to the measure.

An objection may arise if the debtor’s liquidator takes a measure to setoff
the debtor’s claim in the creditor’s acknowledged and registered claim and there-
fore reduces the amount of the creditor’s claim registered so far, which the creditor
concerned considers to be detrimental.

However, the Board also generally agreed with the liquidator’s position that
a creditor’s right to setoff can only be exercised without harm to Subsection (1) of
Section 57 and Subsection (3) of Section 1 even if Section 36 of the Bankruptcy
Act does not prescribe any further restriction on setoff, because Subsection (1) of
Section 1:5 of the Civil Code also prohibits the abuse of rights in civil law rela-
tionships.

Subsection (1) of Section 36 was amended by the XLIX Act of 2017. The
cases of the above section of the Bankruptcy Act related to the restriction of the
right of setoff have been supplemented by the legal declarations concerning the
assumption of debts by the debtor regulated by the new Civil Code. The supple-
ment is intended to prevent possible abuses. However, it should be emphasized
— as explained by the Capital City Judgment Board, for example, in its decision
12.Fpkht.43.255/2020/2. — that the legal opinion that the inclusion of a restriction
on setoff in connection with the assumption of a debt in the law justifies that setoff
was previously permitted in such a case is erroneous.

As the panel of judges has stated in the above-mentioned decision, as well
as in several previous decisions, in the absence of a specific prohibitory, restrictive
provision, in a case the setoff that can be given as a basis for abuse is contrary to
the purpose of the legislation.

The legislator merely clarified the exclusions of setoff in addition to assignment.

Therefore, the position that the inclusion of debt assumption in Subsection
(1) of Section 36 also proves that previously after the debt was assumed, the per-
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formance was possible by offsetting, is wrong. Acceptance of such a position
would result in one creditor owing a significant amount to the debtor being dis-
charged by offsetting the claim of another creditor who assumed the debt of the
above creditor up to the amount of the second debtor’s claim to the detriment of
the interests of all the other creditors.

The decision published under TH 2016.158. of the Metropolitan Court of
Appeal also stated that the procedure by which the creditor of the economic enti-
ty (debtor) in liquidation intends to setoff its claim in the debt acquired by assum-
ing a debt to the debtor cannot be considered lawful because its circumvents the
rules of the Bankruptcy Act for ranking creditors’ claims, and thus reduces the
basis for satisfaction for creditors ranked higher.

A debt assumption contract is void if the content of the parties’ intention to
circumvent the law can be established beyond a reasonable doubt.

The following position was also adopted at the court hearing held at the
Debrecen Judgment Board on June 8, 2018: “The deliberation unanimously con-
cluded that the application of the rules on setoff in the Bankruptcy Act can’t be
circumvented with debts assumed or with performance assumed. There can be no
room for abuse of the law in this way.”

Therefore, the VI. Novella of the Bankruptcy Act amended the law, stating
that if performance is affected after the time of the opening of liquidation pro-
ceedings, the creditor may not exercise the right of setoff with regard to debts
assumed under Section 6:203 of the Civil Code, or undertaken under Section 6:206
of the Civil Code inside a period of two years prior to the date when the court
received the petition for opening liquidation proceedings, or subsequently, nor
with regard to performance assumed under Section 6:205 of the Civil Code. Ac-
cording to the explanatory memorandum, this amendment is intended to prevent
possible abuses.

At the meeting held at the Pécs Judgment Board on 15 September 2017, the
question arose as to what to do if the liquidator or creditor does not acknowledge
the setoff.

“Question X / 1: If the creditor ‘s setoff statement is not accepted by the
liquidator on the basis of the setoff prohibition, how can the creditor’ s damage
be remedied?

The Government Decree 225/2000 on the accounting tasks of liquidation
(XII. 19.) states that the creditor’s debt and claim shall be reduced by the amount
set off pursuant to Section 36 of the Bankruptcy Act. If the liquidator does not
reduce the creditor’s debt and claim as a result of the creditor’s setoff statement,
then it fails to comply with its obligation. Based on this omission, the creditor may
file an objection in which it must ask the court to order the liquidator to reduce its
debt and claim by the amount set off. If Section 36 prohibits setoff, the objection
must be rejected.
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However, this only applies to the setoff statement made by the creditor. If the
liquidator wishes to setoff a debtor’s claim against the creditor and the creditor
disputes the debtor’s claim, this dispute cannot be settled in the proceedings initi-
ated on the basis of the objection, because the question of whether the debtor has a
claim against the creditor, does not fall within the jurisdiction of the liquidation
court. If the creditor does not recognize the debtor’s claim, the liquidator must sue.”

Section 58 of the Act contains provisions on the order of payments. These
are complemented by the rule in Subsection (4) on the settlement of personal
guarantee and compensation claims, which is worth addressing briefly.

Point d) of Subsection (1) of Section 57 (which determines the order of sat-
isfaction) — with the exception of claims based on bonds — contains the claims of
private individuals not originating from economic activities, claims of small and
micro companies and small-scale agricultural producers.

Subsection (4) of Section 58 states, that the liquidator shall commission an-
other economic operator for the settlement of future guarantee, warranty and
indemnification obligations considered customary in the trade, while simultane-
ously transferring the amount allocated for this purpose in accordance with Par-
agraph d) of Subsection (1) of Section 57, and shall make it public or shall grant
a lump-sum compensation to the entitled parties. The liquidator is only obliged
to set up a separate fund to meet the guarantee claims if there is adequate asset
cover (EBH2002. 673). In the liquidation proceedings, as a general rule, only
outstanding and due claims can be enforced; only private individuals, small and
micro companies, and agricultural producers are entitled to enforce a latent cred-
itor claim arising from a non-economic activity (BH2008. 219.). The liquidator’s
obligation, to commission another economic operator for the settlement of future
guarantee, warranty and indemnification obligations considered customary in the
trade and make it public or grant a lump-sum compensation to the entitled parties
exists only against the group of persons defined by law (BDT2010. 2343).

It is clear that the holder of future warranty and indemnity obligations can-
not setoff in the event of a possible debt to the debtor because it does not have a
homogeneous and overdue claim, so it cannot apply to the liquidator under Section
36 either, because he has no claim, moreover, he cannot be a creditor under point
¢) of Subsection (1) of Section 3 of the Act.

I1I. CONCLUSION

After the starting date of liquidation, there is only a place for setoff in case
of special conditions included in the Bankruptcy Act. Therefore, if the debtor is

6 Laszl6 Juhasz, ,,A magyar fizetésképtelenségi jog kézikonyve I-11.”, Budapest 2019. 655-656.
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in liquidation, the rules of the Civil Code concerning setoff can only be applied
with the exceptions set out in the Bankruptcy Act. In a liquidation proceeding,
with regard to the debtor’s claims, right of setoff may be exercised only with re-
spect to such creditor’s claims which have been registered by the liquidator as
acknowledged and have not been assigned subsequent to the date when the court
received the petition for opening liquidation proceedings, or, if the claim has
occurred at a later date, subsequent to its occurrence.

The liquidator shall register the claims against the debtor which are notified
after forty days, but within one hundred and eighty days of the publication of the
opening of liquidation proceedings. Failure to observe the time limit of one hun-
dred and eighty days shall constitute forfeiture of rights. We have seen, that the
Act regulates the process of liquidation proceedings and the possibilities of claim
enforcement with strict deadlines, the general limitation period does not play a
role here. The primary reason for this is obviously to keep creditors who already
have a claim against an insolvent debtor uncertain for only a short time regarding
the satisfaction of their claims. However, the law also requires a great deal of at-
tention from creditors, as the limitation period prescribed for their report of claim
begins with the publishing in the Company Gazette.

We have seen, that in a liquidation proceeding, with regard to the debtor’s
claims, right of setoff may be exercised only with respect to such creditor’s claims
which have been registered by the liquidator as acknowledged. This means that
the right of setoff is allowed only in respect of a claim which has been reported
to the liquidator by the creditor within 180 days of the publication of the order
ordering the liquidation and which the liquidator has also registered as acknowl-
edged. The claims already notified and registered during bankruptcy proceedings
conducted immediately before the liquidation proceedings are an exception to the
notification obligation.

According to this, the setoff is subject to the following conditions: the liqui-
dator registers the claim as acknowledged; the claim has not been assigned. Thus,
there is no legal obstacle to the setoff of a claim registered as a registration fee
and the right of setoff belongs not only to the creditor who registers within the
forty day deadline, but also beyond the deadline, but within the 180 days.

Subsection (1) of Section 36 regulates the setoff, but only states that the
liquidator must register the claim as acknowledged as a positive condition for
setoff, but no mention is made of uniformity of the claims neither in the previous
nor in the current rule. The Supreme Court ruled in its decision BH 1996/113. that
uniformity of the claims is not a condition, because it is not mentioned in the
special rule cited above. Thus, it is a criterion according to the Civil Code, but it
is not a criterion in liquidation proceedings, because this is not stated in the Bank-
ruptcy Act. But from the undoubted fact that the Bankruptcy Act does not mention
it as a criterion, it is not clear that non-homogeneous claims can also be setoff.
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There is no provision in the law that would provide differently from the Civil
Code, so the underlying rules of the legal institution regulated by the Civil Code
shall also be applied, if they are not in conflict with principles and provisions of
the Bankruptcy Act. And the uniformity of claims hardly contradicts these.

It is unfortunate that jurisprudence sometimes in a lawsuit for restoration (or
any other settlement) offsets the uniform and expired services (for example one
party’s usage fee claim into the other party’s interest claim) and thus simply settles
the claims of the parties. However, this solution, which seems logical and can be
applied in any civil lawsuit outside liquidation proceedings, is in conflict with
Subsection (1) of Section 57 of the Bankruptcy Act, which governs the order of
satisfaction, and with Section 36, which governs the setoff. In a lawsuit against a
bankrupt company, simultaneous enforcement is excluded.

REFERENCES

Csb6ke Andrea, “Nagykommentar a csddeljarasrol és a felszamolasi eljarasrol szolo
1991. évi XLIX. torvényhez” Budapest 2015.

Fonagy Sandor, ,,Gondolatok az 0j Csddtorvény megalkotasahoz — A csédmegta-
madasi perek” Magyar Jog 2008/7.

Juhész Laszlo, ,,A magyar fizetésképtelenségi jog kézikonyve I-11.”, Budapest 2019.

Schadl Gyorgy — Ujlaki Tamas, ,,A kettds jelleg egyik megnyilvanulasa a polgari
jogban: a beszamitas.” Jogtudomanyi Kozlony 2010/5.

Szab6 Gabor Zoltan, ,,A csddeljaras alapvetd kérdései” Gazdasag és Jog 2012/11.

658



360puuk pagosa [IpasHor daxynrera y HoBom Cany, 2/2021

Maiue U. Moxau
Vuusepsuiuews y Ileuyjy
Ipaenu gpaxyniueiu
mohai.mate@ajk.pte.hu

Orpanuvema MoryhHocTu npedujama norpaxxnBama
y NOCTYINKY JIUKBHAauuje y mahapckom nmpaBy

Casceitiax: Hakxon tiokpetuarea ociuyiika aukeugayuje, upeoujarbe uoipa-
AHCUBARLA je MOTYHie camo y cKaagy ca oceOHUM YCIL08UMA UPOUUCAHUM MahapCKum
3axonom o ciieyajy. Citiola, axko je nHag gy#CHUKOM HOKPeHYill HOCUYUAK TUKEU-
gayuje, ogHocHa Upasuia o ipedujarsy notupasxcusaroa us I pahanckol 3aKoHuxa
MOTY OUttU UpUMErbeHA CaMO V3 HOWTHO8AIbe U3Y3CIUAKa UPOUUCAHUX 3AKOHOM
o ciueuajy. C wum y 8e3u, y pagy he ouitdu uctiuttiane ogpegoe 3akona o ciueuajy
Koje ce MOTy gogeciuu y 6e3y ca ipebujarbem Houpaicusarsa, uiu Koje Moty umaiiu
yiuuyaj Ha moiyhuociu iipebujara iompasicugarsa. /la 6u ce puxazana jacHa
CAUKA O penesaniuHum ogpegbama, oue he, Ha ogiosapajyhum meciuuma, ouiuu
yuupane.

Kawyune peuu: iipedbujarse tiotupasxcusara, mahapcku 3aKor o ciieuajy, ma-
hapcru [pahancku 3akonuk, HOCULYHAK TUKeUgayuje, osepuo4esa oupaNicusarsd.

Jarym npujema panaa: 19.07.2021.
Jatym nocraBibama KOHa4YHE Bep3uje pana: 18.09.2021.
Hatym mpuxBarama paga: 06.10.2021.

659






OIEJBAK 3A CTYAEHTE






OpUuTHHAIIHA HAYYHH paj 347.441:347.27
doi:10.5937/zrpfns55-31822

Marina D. Jeremi¢

Ph.D Student

University of Novi Sad
Faculty of Law Novi Sad
marina.d.jeremic@gmail.com

LIMITATION OF THE AUTONOMY OF WILL
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Abstract: By the law which defines the process of the registration in the real
estate cadaster coming into force, apart from the category of the submitting
entities, the rule to initiate and conduct the procedure ex officio is implemented.
By this legal solution, the registration of rights is implemented automatically,
without any impact on persons in whose favor the rights are registered, as well
as on other interested parties, by which the freedom of execution and protection
of civil subjective rights of parties is limited. The registration of rights ex officio,
with the participation of the submitting entity, has reflected on the regulations of
the law which defines mortgage, which has led to the limitations of subjective
rights in case of registration of deletion of mortgage. The paper is specifically
focused on the limitation of the autonomy of will of the owner of real estate in case
of exercising the rights to the disposal of the unwritten mortgage, as well as the
right on the reservation of the priority order for the new mortgage. In that sense,
the paper will indicate the need for legal definition of the possibility to register
the deletion of mortgage upon the request of the party.

Keywords: autonomy of will, principle of officiality, registration of the
deletion of mortgage, disposal of mortgage that was not erased, annotation of
reservation of the right of priority order

1. INTRODUCTION

The need for automated data processing, efficient and up-to-date system of
recording real estates and rights over them is the basis of the justification of the
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implementation of unique records of real estates in our legal system. With the
support and development of information technologies, unique records of real es-
tates have been established, which has continuously contributed to gradual limi-
tation of disposition of parties through passing of new and change of existing
legal regulations, as one of fundamental principles of civil law. Unique records of
real estates' started to develop within the management authority, through cadaster,
in the late 1980s and the beginning of 1990s of the 20™ century. It is established based
on data from land register and land cadaster, and it assumed that the factual and
legal records on real estates are kept together, by the same administrative bodies.?
That has led to the gradual abandonment of the land registry system and essential
features of land registry law which are based on the disposition of parties.

It was assumed that the implementation of unique records of real estates and
principle of obligation of the registration would ensure completeness, correctness
and timeliness of both factual and legal records of real estate, which provoked
controversy and sharp criticism in theory.? It was stated that the application of the
general principles of civil law should not be questionable in case of exercising the
actual rights which are a part of private law in their nature.* The accepted prin-
ciple of obligation in case of registration of rights has eventually “evolved” in the
principle of officiality®, which includes that the procedure of the registration of
rights in the real estate registry is initiated and kept ex officio, only upon request.
Digitalization of the real estate registry has enabled the application of the principle

! By the Law on State Survey and Cadaster and Registration of Rights on Real Estate, Official
Gazette of SRS no. 17/1988, 24/1988, 49/1989, 56/1989 and consolidated wording published under
no. 28/1990, unique records of real estate is implemented in Serbia. Unique records of real estate
existed as a legal solution only until 1992, i.e. until the passing of the Law on State Survey and
Cadaster, Official Gazette of RS no. 83/92, 53/93, 67/93, 48/94, 12/96 and 15/95, which stipulated
the principle of obligation for the first time in domestic legal system.

2 About unique records of real estate, see Radenka Cveti¢, Savremena evidencija nepokretno-
sti, Pravni fakultet u Novom Sadu, Novi Sad 2016, 50 i dalje.

3 “Requiring the obligation of registration leads to the contrast to one of important principles
of civil law. According to the principle of free initiative and principle of dispositivity, the right
holder may use it at its own discretion, meaning that they can decide not to use it at all. Therefore,
the acquirer of certain rights can freely decide to register them in the land register and thereby
gain ownership or refrain from registration. If this possibility is not enabled, there is no subjective
right towards standards of civilization to which we belong, but only a hybrid creation of obscure
character.” Miodrag Orli¢, ,,Uvodenje i obnavljanje zemljisnih knjiga” Anali Pravnog fakulteta u
Beogradu, br. 1- 6, Beograd 2000, 49.

4 “Each significant deviation from the traditional principles of civil right can lead to the
destabilization of legal and finally political system.” More in DuSan Nikoli¢ ,,Materijalni izvori
gradanskog prava” Zbornik radova Pravnog fakulteta u Novom Sadu br. 4/2012, 94.

5 About principle of officiality, see R. Cveti¢, “Razvojni put nacela obaveznosti upisa u katastar
nepokretnosti i njegovo ,,novo ruho®” in Liber amicorum Viadimir Vodineli¢, Milo§ Zivkovié (ur),
Pravni fakultet Univerziteta u Beogradu i Pravni fakultet Univerziteta Union u Beogradu, Beograd
2019, 47-58.
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of officiality within its complete scope, through e-service desk.® Such a system
has enabled automated forwarding of documents eligible for the registration of
rights by the submitting entity’ to the competent service of the real estate registry,
without leaving space for the disposition of parties. In addition to the right to
appeal to the decision deciding on the registration of rights, the party may, in
exceptional cases only, initiate the procedure for the registration of rights.® The
party may not prevent or postpone the submission of the document to the real
estate registry when the submitting entity is submitting it ex officio.

There are also land registries which are based on the principle of disposition
and which are also up-to-date, complete and accurate. Such systems are functional
for a long period of time in Germany, Austria, Switzerland. Consistent implemen-
tation of the principle of registration and principle of trust in these countries has
led to the party to have interest in requiring the registration of their rights. Within
domestic legal system, the principle of registration and principle of trust have not
been implemented in a legally defined manner. For many years, we witness the
existence of off-book acquisition of ownership which has been protected by de-
cisions of the court, as well as non-sanctioned oversights of parties to submit the
request for the registration of their rights. In such conditions, the initiations of
proceedings according to the principle of disposition could not have ensured com-
plete, correct and timeliness legal records of real estate. The initiation and imple-
mentation of the proceeding of the registration of rights ex officio seems to be the
only way of creating preconditions for the establishment and functioning of the
systematically complied legal regulations the future. The choice of the legislator
for the current systematically non-complied solution and deviation from basic
civil legal principles can be temporarily justified.” Systematic change of the legal
regulations, with the settlement of all necessary conditions, is extremely time
demanding. At the same time, it is necessary to indicate to subjective civil rights

¢ E-service desk” — unique central system for connection of different entities and submission
of documents for the registration and other acts between state authorities and public authority
holders, ex officio, implemented by the regulations of the Law on the Registration Procedure with
the Cadaster of Real Estate and Utilities, Official Gazette of RS no. 41/2018, 95/2018, 31/2009 and
15/2020.

7 Submitting entities in terms of Law on the Registration Procedure with the Cadaster of Real
Estate and Utilities are courts, public notaries, public enforcement officers and other authorities and
organizations which exercise public authorizations within legally defined tenors. See Article 22
and Article 23 of Law on the Registration Procedure with the Cadaster of Real Estate and Utilities.

8 Registration is executed only upon the request of the party, in case of: registration of the
annotation on a dispute, registration of the annotation of the administrative procedure against the
second-instance decision on the registration in the real estate registry and registration of the
annotation of the mortgage sales in case when claims are secured by extra-judicial executive
mortgage and the creditor opts for the settlement according to the rules of the Mortgage Law.

9 Milo$ Zivkovi¢, Pravo registara nepokretnosti — Opti deo, Pravni fakultet Univerziteta u
Beogradu, Beograd 2020, 205.
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which are limited in their implementation by the stated legal regulations and find
solutions to establish and protect such rights to the greatest possible extent, as
soon as possible.

Implementation of the registration of rights ex officio, with the participation
of the submitting entity, influences the way of establishing rights regulated by the
law defining mortgage.'® The rights of the owner to individually execute the reg-
istration of the deletion of mortgage, i.e. right to exercise the rights of the dispos-
al of mortgage that was not erased are limited, as is the establishment of the right
to the reservation of the right of priority order for a new mortgage.

2. REGISTRATION OF THE DELETION OF MORTGAGE!"

Mortgage ceases by the registration of the deletion from the real estate reg-
istry, which is the consequence of the principle of registration. As long as the
registration of the deletion of mortgage is not executed, the mortgage exists in the
records and burdens the real estate. The constitutivity of the registration conditions
the constitutivity of deletion, and the publicity of the establishment requires the
publicity of the termination of the mortgage.!? Registration of the deletion of
mortgage does not require a separate legal act of the right holder. Only permit for
the termination of such a right is necessary."?

According to the Mortgage Law, mortgage ceases to exist by erasure'* from
the real estate registry where it was registered, and the registration of the deletion

10 Mortgage Law, Official Gazette of RS, no. 115/2015, 60/2015, 63/2015 — decision of the
Constitutional Court and 83/2015.

' Intabulation (lat. intabulatio) is the registration of the final collection of a certain land
registry right, while extrabulation (lat. extabulatio) means removal from records, erasure or reg-
istration of the deletion of the land registry right. Registration is negative when it refers to the
registration of the deletion of registry rights and it is then called extrabulation (registration of the
deletion of the registration). See Milan Vujaklija, Recnik stranih reci i izraza, Beograd, 1980, 351.
See Leksikon gradanskog prava, Beograd, 1996, 234. The term erasing is used in Mortgage Law,
while the term registration of deletion will be used in the paper.

12 Miroslav Lazi¢, ” Znacaj javnog registra za hipoteku”, Zbornik Pravnog fakulteta u Nisu
br. 40-41/2001, 90.

13 Midhat Musli¢, Prirucnik o zemljisnoknjizZnom poslovanju, Beograd 1972, 59.

4 Term erasing of mortgage is used by the Mortgage Law, Law on the Registration
Procedure with the Cadaster of Real Estate and Utilities as well as the Draft of the Civil
Code of the Republic of Serbia, while the Draft of the Code on Property and Other Real
Rights uses the term registration of the deletion of mortgage. It is necessary to eliminate
the nomotechnical differences in the further reform of actual legal system. Wording of
the Draft of the Civil Code of the Republic of Serbia is available at the website of the
Ministry of Justice of the Republic of Serbia https://www.mpravde.gov.rs/files/NACRT.
pdf, 15 December 2020 and Draft of the Code on Property and Other Real Rights, whose
wording is also available at the website of the Ministry of Justice of the Republic of Serbia
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of mortgage is executed upon the request of the debtor, owner of the real estate or
creditor, if the secured claim ceases to exist in the way permitted by law.!> Reg-
istration of the deletion of mortgage can be required by the owner of the real estate,
i.e. the buyer of the mortgaged real estate in the proceeding of off-court sales, for
the purpose of the settlement of the mortgage claims. According to the Mortgage
Law, registration of the deletion of mortgage is executed upon request. Request
for the registration of the deletion of mortgage can contain mortgage creditor’s
written statement of agreement with the mortgage being erased (clausula extrab-
ulandi) or final court decision establishing that the mortgage creditor’s claim has
ceased. It can also contain the contract on sale of the mortgaged real estate con-
cluded upon the conclusion of the extra-judiciary sale procedure by which the
claim of the mortgage creditor is satisfied or contract on sale by direct arrange-
ment, i.e. subsequent contract.

By the Law on the Registration Procedure with the Cadaster of Real Estate
coming into force and the implementation of the category of Submitting entity,
the procedure of the registration of the deletion of mortgage has been changed.
The document which is the basis for the registration of the deletion of mortgage
is delivered ex officio to the real estate registry by the submitting entity. In that
sense, public notary as the submitting entity delivers the real estate registry every
statement created in the agreed form which allows the registration of the deletion
of mortgage (mortgage erasure permit), i.e. contracts concluded in the procedure
of extra-judicial sales of real estate (contract on the purchase of mortgaged real
estate, contract on sale by direct arrangement, i.e. subsequent contract). The court
delivers the real estate registry final court decision which defines that the claim
of the creditor ceased, ex officio.

The document defining the termination of the mortgage, if passed, created,
confirmed or certified by the submitting entity is delivered to real estate registry,
ex officio. Regulations of the Mortgage Law are limited in their application, since
that the owners of real estates, i.e. buyers of the mortgaged real estate are unable
to individually dispose the document or the request for the registration of the
deletion of mortgage. It is proposed that the Law on the Registration Procedure
with the Cadaster of Real Estate define the procedure of the registration of the
deletion of mortgage upon the request of the party.

The following part of the paper would focus on the analysis of current norms
which regulate mortgage discharge, taking into account that this is a document

http://arhiva.mpravde.gov.rs/cr/news/vesti/zakonik-o-svojini-i-drugim-stvarnim-pravima-
radni-tekst.html 15 December 2020.

15 Article 43 of the Mortgage Law. The stated legal formulation is not sufficiently precise,
taking into account that the mortgage may cease upon the request of the mortgage creditor, even
when the secured claim has not ceased, by the renunciation of mortgage.
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which is in practice most frequently issued in case of the termination of claims
secured by mortgage.

In terms of the Mortgage Law, mortgage erasure permit is a written statement
by which the mortgage creditor allows the registration of the deletion of mortgage
in the real estate registry. The basis for the issuance of a mortgage erasure permit
is usually the termination of the mortgage claims. Mortgage creditor is obliged to
allow the registration of the deletion of mortgage if the claims are completely
settled, i.e. if the conditions stipulated by the Mortgage Law have been met. Mort-
gage creditor is obliged to issue the debtor and owner of the mortgaged real estate
the certificate on debt settlement, immediately after the settlement of the debt,
and to provide them the consent for the deletion of mortgage — mortgage erasure
permit.'® Mortgage creditor can issue mortgage erasure permit in case when the
claims are not entirely settled, in case of renunciation of mortgage. Procedure of
the registration of the deletion of mortgage can be initiated by the person with
legal interest, usually personal or pledge debtor or owner of the real estate, i.e.
their successors.

Mortgage erasure permit, as the document which allows the registration of
the deletion of mortgage also certifies the termination of a certain claim. It is
usually issued as a private document provided by a legal entity or private individ-
ual, made in writing with the signature of the authorized person, certified at the
public notary or basic court (in cities where public notaries are not appointed
until their appointment). Mortgage erasure permit can be a public document when
issued by the holder of public authorizations, i.e. legal court decision, when passed
by a court. Public notaries, courts as well as public administration bodies and
other bodies and organizations which while exercising their public authorities
make decisions which represent the ground for registration in the real estate reg-
istry are submitting entities ex officio in terms of the Law on the Registration
Procedure with the Cadaster of Real Estate. Documents which are eligible for the
registration of the deletion of mortgage are delivered to the real estate registry by
submitting entities ex officio, while the request for the registration of the deletion
of mortgage loses its purpose.

Despite the regulation of the Mortgage Law which stipulates that the state-
ment of mortgage creditor in writing!? is sufficient for the issuance of mortgage

16 Article 44, p. 3 and p. 4 of the Mortgage Law.

17Tt is interesting that the Mortgage Law precisely defines the form individually for each
legal work regulated by the regulations of the Law. The stipulated form of the notarial record or
certified notarial document for pledge statement in case of unilateral mortgage, for contract on
mortgage, subsequent contract, contract of assignment of claim, clausula intabulandi for the reg-
istration of mortgage, contract on super mortgage. Form in writing with certified signatures is
stipulated even for the definition of a third party (security agent) from Article 20a. However, for
clausula extrabulandi, it is defined that it is a statement in writing. Mortgage Law does not stipu-
late the certification of signature.
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erasure permit, if debt has been settled entirely,'® in practice, it is usually issued
in form of the certification of signature in terms of Law on Notary Public Office."”
Such actions are supported by the current act on the cadaster survey and real
estate registry?® whose regulations are applied. The rulebook defines that the
mortgage is erased by the termination of secured claims based on the statement
of a mortgage creditor that they accept the erasure of the mortgage, provided in
writing with the certificate of the signature of the mortgage creditor, i.e. their
proxy holder, in accordance with the law which defines the certification of signa-
tures. Despite the fact that this is a legal act of a lower legal power than a law, its
application is confirmed by the practice of real estate registry, practice of mortgage
creditors as well as current notifications on notice boards of the competent ser-
vices of real estate registry and the official website of the Republic Geodetic
Authority of the Republic of Serbia.?!

Certifying the signature, the public notary certifies that the submitting en-
tity, who has been previously identified, has personally signed the stated document
in the presence of the public notary, i.e. that the signature which is already on the
submitted document is recognized as their own.??> The public notary should be
familiar with the content of the submitted document only to the extent necessary
for filling the register on certifications and confirmations. They are not held re-
sponsible for the content of such a document.?* They can forward the mortgage
erasure permit to the real estate registry based on the regulations of the Law on
the Registration Procedure with the Cadaster of Real Estate which has categorized
public notary to the category of the submitting entity. Since this is a document
based on which the registration of the deletion of right is executed according to

18 Article 44, p. 2 item 1 of the Mortgage Law.

19 Law on Public Notary Office, Official Gazette of RS, no. 31/2011, 85/2012, 19/2013, 55/2014
— other law, 93/2014 — other law, 121/2014, 6/2015 and 106/2015. Since 1 March 2017, verification
of signatures, manuscripts and transcripts is in the competence of public notaries, thus there is no
parallelism of competences between courts, municipalities and notaries, although there are places
where notaries have not yet been appointed.

20 See Article 150 of the Rulebook on State Survey and Real Estate Registry, “Official Ga-
zette of RS” no. 7/2016, 88/2016 and 7/2019 — other rulebook, hereinafter Rulebook.

2t According to the data from the official website of the Republic Geodetic Author-
ity, in case of the deletion of mortgage, it is necessary to submit the real estate registry,
among other, mortgage erasure permit of a legal entity or a private individual, created in
the form with the signature of the authorized person, certified at the public notary. See
the official website of the Republic Geodetic Authority of Serbia https:/www.rgz.gov.rs/
usluge/usluge-katastra-nepokretnosti/brisanje-hipoteke 15 March 2021.

22 Article 5 of the Law on Verification of Signatures, Manuscripts and Transcripts — ZOPRP
Official Gazette of RS, no. 93/2014 and 22/2015.

23 See Article 11 and Article 69 of Notary Rules of Procedure, Official Gazette of RS, no.
62/2016, 66/2017, 48/2018 and 54/2018.
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the Law on the Registration Procedure with the Cadaster of Real Estate?4, it implies
that the public notary should be familiar with the content of the document they
are certifying. The responsibility for the material legality of the document eligible
for registration of the right lies with the submitting entity?’, however, when cer-
tifying a signature, the public notary confirms only the signature of the submitting
entity and is not responsible for its content.

Mortgage erasure permit is issued in the form of a notarial note, i.e. in the
form of a solemnized document when claim is not entirely settled. Mortgage may
cease by the renunciation, based on a mortgage creditor’s unilateral declaration
of intent at his own request, or at the request of the owner of the mortgaged real
estate that contains the attached statement of the mortgage creditor. Before the
last changes of the Mortgage Law, there were different interpretations of norms
which regulate renunciation of mortgage.?®

24 According to Law on the Registration Procedure with the Cadaster of Real Estate and
Utilities, “suitable document” is a document issued or compiled, certified or authenticated by the
competent authority or other submitting entity, which implies the need to enter or amend the data
entered in the real estate cadaster and which contains the prescribed data necessary for such entry,
corresponding to the state of the cadaster.

25 R. Cveti¢, ,,Nova pravila u postupku upisa u katastar nepokretnosti. Upis zajednicke svojine
supruznika.”, Zbornik radova Pravnog fakulteta u Novom Sadu br. 4/2019, 1172.

26 Source wording of Mortgage Law in Article 51 defines: “Mortgage may also cease on the
basis of a mortgage creditor’s unilateral declaration of intent certified with signature certified at court
or other authority certified by the law. In case of paragraph 1 of this Article, erasing is executed
upon the request of the owner which contains statement from paragraph 1 of this Article. “In legal
theory, according to the stated legal regulation, the opinion is that the registration of the deletion
of mortgage may be required by the owner of the real estate only, and not mortgage creditor, which
disables the formal termination of the mortgage without the agreement of the owner of the burdened
real estate. Zivkovi¢ assumed that, as a mortgage cannot cease unilaterally, by renunciation without
consent of the owner, unilateral mortgage cannot be established by the will of the owner of the real
estate, without consent of mortgage creditor. Request for the registration of unilateral mortgage
should be submited by mortgage creditor, and not the owner of the mortgaged real estate, by which
the necessary consent to the acquirer would be achieved. See M. Zivkovi¢ ,,Novo hipotekarno pravo
u Republici Srbiji” u Stvarnoprava uredenja tranzicijskih zemalja — stanje i perspektive, Tatjana
Josipovic (red.), Zagreb 2009, 23. Professor Popov also interprets the stated regulation so that the
mortgage could have ceased based on the unilateral statement of will in writing of the mortgage
creditor, provided in the adequate form, but the erasing of the mortgage was executed upon the
request of the owner of the real estate, implying that without the consent of the owner, the mortgage
creditor could not have achieve the registration of the deletion from the real estate registry. See
Danica Popov, ,,Prestanak hipoteke” Harmonizacija srpskog i madarskog prava sa pravom Evrop-
ske unije, tematski zbornik broj I'V, Pravni fakultet u Novom Sadu, Novi Sad 2016, 142. Dissenting
opinion is found in the comment to Mortgage Law from 2005, provided by the then judge of the
Supreme Court of Serbia Stojan Joki¢, who assumed that regardless of such a legal norm, active
legitimation for the submission of request for the deletion of mortgage with the statement on re-
nunciation lies with mortgage creditor, too. This opinion was later adopted by the amendments of
the Mortgage Law. See Stojan Joki¢ Komentar zakona o hipoteci, Beograd 2006, 198. Compare
Article 51 of source and current wording of the Mortgage Law.
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According to the regulations of the Mortgage Law, mortgage erasure permit
can be issued as mortgage creditor’s written statement of agreement with the
mortgage being erased which includes the issuance of mortgage erasure permit
in writing, with personal signature of proxy holders of mortgage creditors. Digi-
talization of the real estate registry as well as legal norm of the Law on the Reg-
istration Procedure with the cadaster of Real Estate which defines the possibility
of filing the request in the form of a paper document not later than 31 December
2020 seems to indicate the implementation of electronic documents in the field of
the registration of the deletion of mortgage, too.

There are preconditions for the written statement of the mortgage creditor
on the acceptance of the registration of the deletion of mortgage to be in electronic
forms in terms of the regulations of the law which regulates electronic operations.?’
Electronic form for mortgage erasure permit includes that the mortgage erasure
permit is signed by the qualified electronic signature which guarantees the high-
est level of protection of the identification of the signatory. A qualified electronic
signature has the same legal effect as a handwritten signature and may replace
the certification of a handwritten signature if stipulated by a specific law.28

In that context, certain proposals for the change of the legal wording of the
Mortgage Law? have been made, by which it is proposed that the mortgage erasure
permit can be provided in writing, with signatures of mortgage creditors certified
at the authorities in charge of the certification of signatures, i.e. form of electronic
document in accordance with the law which defines electronic operations.

It should be taken into account that the issuance of mortgage erasure permit
usually originates from banks which are mortgage creditors in most cases. Regula-
tions of the Draft Code on Property and Other Real Rights has taken that fact into
account, since that it defines that if a mortgage creditor is a bank or other legal
entity which provides loans within its activity, an agreement on mortgage can
define that the mortgage erasure permit does not need to be certified, if provided
on the memorandum of the mortgager and certified by its stamp.3? Banks, as fi-
nancial institutions, provide services which allow the use of electronic signature,
as do administrative bodies, as does a raising number of companies which use
services of electronic operations. The process of certifying mortgage erasure

27 Law on Electronic Document, Electronic Identification and Trust Services in Electronic
Business, Official Gazette, no. 94/2017.

28 Article 50 of ZEP. 5

29 DuSan Vasiljevi¢, Porde Vukoti¢, Milo§ Zivkovié, Ivan Perovié¢, Jasmina Rado-
vanovi¢, Aleksandar Begovi¢, Adis Berberovi¢, Ka unapredenju sadrzaja i primene za-
konskog okvira za upis u katastar nepokretnosti, created within the project financially
supported by Good Governance Fund by the Government of the United Kindgom within
the program Reform Assistance to Serbia) Beograd 2019, 29. Wording available at website
, 20 December 2020.

30 See Article 582, p. 2 of Code of Property and Other Real Rights.
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permit is extremely burdensome and voluminous in practice, it requires time,
engagement of personnel and resources of mortgage creditor. Due to many requests
submitted to banks, the certification of mortgage erasure permit is appointed once
a week at public notaries, and the issuance of mortgage erasure permit takes a lot
of time.3! All that delays the process of the registration of the deletion of mortgage
which is not in clients’ interests. Certified documents on the registration of the
deletion of mortgage are stored by public notaries in paper copies, one provided
to the mortgage creditor and forwarded to the real estate registry through e-service
desk in electronic form.* The issuance of mortgage erasure permit in electronic
form would be not only cost-efficient, but also time-efficient, and would provide
much greater expediency.

3. DISPOSAL OF MORTGAGE THAT WAS NOT ERASED

Laws which regulated the procedure of the registration of rights, starting
from the Law on Land Register of the Kingdom of Yugoslavia®® to the year of
2018, do not define the limitations in the execution and protection of civil subjec-
tive rights during the registration of the deletion of mortgage. By the Law on the
Registration Procedure with the cadaster of Real Estate coming into force, and
the implementation of the category of the submitting entity, certain regulations of
the Mortgage Law are no longer applicable. Certain limitations of the rights of
owners to the disposal of mortgage that was not erased manifested by both strict
application of legal norms and deviation from them in practice have been identified.

31 One medium-size business bank in Serbia certifies more than thirty mortgage discharges
per week on average, and there are also many more. That requires a large engagement of employ-
ees in the creation of mortgage erasure permits, as well as representatives of creditors who are
obliged to attend the office of a public notary for the purpose of the certification of signature once
aweek or more often. That also requires huge costs for clients. Issuance of mortgage erasure permits
usually takes two to three weeks, which is a long period of the client.

32 M. Zivkovi¢, ,,Upotreba informacionih tehnologija u postupku upisa u katastar nepokre-
tnosti” Zbornik radova Pravnog fakulteta u Nisu br. 84/2019, 184.

33 According to the rules of the Law on Land Records, Official Gazette of the Kingdom of
Yugoslavia, no. 146/30 and 281/31 — procedure of the registration of right was executed upon the
proposal of the party. Law on Survey and Cadaster and Registration of Rights over Real Estate
and Law on State Survey and Cadaster and Registration of Rights over Real Estate define the
principle of obligation of the registration, as does the Law on State Survey and Cadaster from 2009,
Official Gazette of RS, no. 72/09, 18/10, 65/13, 15/15 — decision of the Constitutional Court, 96/15,
47/17 — authentic interpretation, 113/17 — other law, 27/18 — other law, 41/18 — other. Even though
the principle of obligation is stipulated in all laws since the establishment of unique real estate
records, that has not influenced the procedure of the registration of right which has usually been
initiated upon the request of the party, until the passing of Law on the Registration Procedure with
the Cadaster of Real Estate and Utilities.
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3.1. Limitation of the autonomy of will in the disposal of mortgage
that was not erased by the application of legal norms

Mortgage ceases by the registration of the deletion from the real estate reg-
istry. Mortgage with secures the ceased claims, if not deleted from the real estate
registry, allows several possibilities. Third parties, who would obtain the mortgage
that was not erased from the real estate registry, appear as valid mortgage creditor.
At the place of the mortgage that was not erased, the owner of the real estate can,
within a defined tenor, establish new mortgage, by the expression of their will. In
terms of disposal of the place where the written mortgage which secures the ceased
claim is, the rule is dispositive. Mortgage holders can freely dispose the place
where the mortgage that was not erased is, in accordance with the Mortgage Law.

The owner of a real estate has the right to transfer the mortgage that was not
erased from the real estate registry to the registered amount to a new or the same
mortgage creditor for the purpose of securing other claims, with the evidence that
the claim has ceased.’* The transfer of mortgage to a new mortgage creditor si-
multaneously includes the registration of the deletion of mortgage of the prior
mortgage creditor.’> A claim can cease by the settlement or in other legally stipulat-
ed manner, by renunciation, confusion, debt relief, compensation, etc. According
to the regulations of the Mortgage Law, mortgage creditor is obliged to issue the
debtor and owner of the mortgaged real estate the certificate on debt settlement,
immediately after the settlement of the debt, and to provide them with the consent
for the deletion of mortgage (clausula extrabulandi). With the request for the
registration of the deletion of mortgage, the owner can submit different evidence
on the ceased claim, which are usually documents which would otherwise be
necessary for the deletion of the mortgage.’® These are usually statement in writing
of the mortgage creditor that they agree with the erasing of the mortgage with the
certificate of the satisfaction of debt, and final court decision which defines that
the claim of the mortgage creditor has ceased. In the procedure of extra-judicial
sales of real estate, these include the contract on sale of the mortgaged real estate
concluded upon the conclusion of the extra-judiciary sale procedure by which the
claim of the mortgage creditor is satisfied or contract on sale by direct arrange-
ment, i.e. subsequent contract.’” It is assumed that with the request of the owner
who submits the evidence that the claim has ceased, it is necessary to deliver the
document by which new mortgage is established,?® even though the Mortgage Law
does not define such a document.

34 See Article 53 of the Mortgage Law.

3 8. Joki¢, (2006), 203.

36 M. Zivkovié, (2009), 24.

37 See Article 44 of the Mortgage Law.

38 M. Zivkovi¢, Akcesornost zaloznih prava na nepokretnosti, Pravni fakultet u Beogradu,
Beograd, 2010, 186.
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If mortgage ceases by unilateral statement of the mortgage creditor by which
they accept the erasure of the mortgage, provided in the form of a notarial note or
notary confirmed (solemnized) document, which is the case with renunciation of
mortgage,® and if provided in the form of notary certification of a signature,
notary public, as submitting entity, forwards such a document to the competent
service of real estate registry, ex officio. Real Estate Registry Office will, upon
the receipt of the document eligible for the registration of rights,*® execute the
registration of the deletion of mortgage. The owner of the real estate cannot prevent
the delivery of the stated documents and cannot establish a new mortgage in the
place of the mortgage that was not erased of their own free will.#!

Contract on sale of the mortgaged real estate, contract on sale by direct ar-
rangement or subsequent contract are not adequate documents as the basis for the
disposal of mortgage that was not erased, taking into account that the registration
of the deletion of mortgage of all registered mortgages on the respective real estate
is executed based on these documents, by operation of law.*

Pursuant to the stated reasons, certain proposals of the amendment of the
Mortgage Law are provided. It is proposed that Article 44 of the Mortgage Law
be supplemented by paragraphs 6 and 7, which would be the following: “Erasing
of mortgage, ex officio, in accordance with the law defining the procedure of the
registration in the real estate registry shall be executed upon the expiry of the
tenor of three years, as of the day when the submitting entity delivers the real
estate registry the document eligible for deletion, except if the register contains
renunciation of the right to the disposal of mortgage that was not erased in accord-
ance with Article 54 hereof. In case of paragraph 6 hereof, Real Estate Registry

3 Mortgage ceases by unilateral statement of the mortgage creditor provided in the form of
notarial record or solemnized document in case of renunciation of mortgage. See Article 51 of the
Mortgage Law.

40 According to Law on the Registration Procedure with the Cadaster of Real Estate and
Utilities, “suitable document” is a document issued or compiled, certified or authenticated by the
competent authority or other submitting entity, which implies the need to enter or amend the data
entered in the real estate cadaster and which contains the prescribed data necessary for such entry,
corresponding to the state of the cadaster.

41 Inability to perform disposal of mortgage that was not erased, but not the inabil-
ity to exercise right of reservation of the right of priority order is indicated in White book
2020, Proposals for improvement of the business environment in Serbia, Foreign investors
council), editors Miroljub Labus and Foreign Investors Council, Beograd, 2020, 43. and
135. Wording available at Attps./fic.org.rs/projects/white-book/white-book-publication/,
20 December 2020. One of the recommendations of the Foreign Investors Council is to
enable the parties to dispose their requests towards real estate registry in situations when
notary, as submitting entity submits the request in their name. Also, the recommendation
of the Council is that it is necessary to ensure disposal of the party in the subject opened
at public notary, taking into account that it is a notary public service activity.

42 See Article 49 of the Mortgage Law.
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shall immediately, without passing a special resolution, register the note on the
existence of the mortgage deletion statement which is deleted ex officio, at the mo-
ment of the registration of a new mortgage, in accordance with Article 53 hereof
or upon the termination of tenor of three years from paragraph 6 hereof.”

The quoted wording of the proposal states that in all cases when mortgage
creditor launches the procedure of the issuance of mortgage erasure permit upon
the request of the debtor, the debtor cannot expect that the mortgage which burdens
their real estate would be deleted. Upon the receipt of the document eligible for
the registration of the deletion of mortgage, real estate registry will not immedi-
ately register the deletion of mortgage, but after three years, unless there is the
note on the renunciation of the right to the disposal of mortgage that was not erased
from Article 54 of the Mortgage Law. This practically means that in most cases,*
real estate registry will not execute the required registration of the deletion of
mortgage. By that proposal, the waiting time for the registration of the deletion of
mortgage is additionally prolonged which will cause the revolt of clients who are
waiting for the registration of the deletion of mortgage for a long time. Also, it
will cause significant financial costs.** Proposal is not acceptable due to the fact
that in practice, registration of the deletion of mortgage is usually done for first
rank mortgages with no annotation on the renunciation of rights to the disposal
of mortgage that was not erased. Also, the right to the disposal of mortgage that
was not erased is used by a small number of parties, usually companies, and this
proposal favors exactly that negligible percentage in comparison to those which
urgently needs registration of the deletion of mortgage. This proposal could be
acceptable for claims of mortgage creditor which are secured by second or lower
rank mortgage.

The proposal wording also limits the rights of owners which cannot require
registration of the deletion of mortgage without investment of additional costs or
time. If the owner of the real estate wants to have a real estate without burden,
despite the remaining claim, they must renounce the right to the disposal of mort-
gage that was not erased or to stand the annotation of the mortgage erasure permit
in the real estate register in the period of three years. The owner’s consent with
the registration of the deletion of mortgage is reflected in the renunciation of right
to the disposal of mortgage that was not erased. The stated requires the conclusion

4 In more than 90% of cases in practice, registration of the deletion of the first rank mortgage
is executed and these are usually placements of private individuals. Annotation on renunciation of
right to the disposal of mortgage that was not erased, if provided, is registered in case of second
and lower rank mortgages, and these are usually placements of legal entities. The proposed solution
can be adequate for claims secured by second or lower rank mortgages.

44 If the registration of the deletion of mortgage requires that the clients provide statement
on renunciation of right to the disposal of mortgage that was not erased, it requires additional
visit to the notary, booking an appointment and solemnization of contract, cost and time.
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of a new contract in a defined form between the mortgage creditor and owner of
the real estate, which requires new material costs and additional prolongation of
the registration of the deletion of mortgage.

The quoted proposal of the amendment of the law uses the term “deletion of
mortgage ex officio” which does not seem acceptable in the stated context. Reg-
istration of the deletion of mortgage is not executed ex officio, except in excep-
tional cases stipulated by the law.* That is supported by the fact on the existence
on numerous paid mortgages which are still registered in different real estate
registries, as well as the existence of the institute of amortization. Mortgage cred-
itors do not execute the registration of the deletion of mortgage ex officio. The
procedure of the issuance of mortgage erasure permit is initiated upon the request
of the interested party, in accordance with the regulations of the Mortgage Law.
Also, the use of the term “deletion of mortgage”, not recognized by the registry
regulations is unacceptable, as stated in the introduction.

The option that the Law on the Registration Procedure with the Cadaster of
Real Estate defines the procedure of the registration of the deletion of mortgage
upon the request of the party seems acceptable and justified. This legal solution
completely excludes the possibility for the document which is eligible for the
registration of the deletion of mortgage to be delivered ex officio to real estate
registry and disables the execution of the right to the disposal of mortgage that
was not erased for the owner of the real estate, as well as the execution of rights
to the reservation of the right of priority order for the new mortgage defined by
the Mortgage Law.

3.2. Limitation of the autonomy of will in the disposal of mortgage
that was not erased by the application of legal norms

Autonomy of will in case of institute of the disposal of mortgage that was
not erased is not only limited by the principle of officiality which is defined by
the Law on the Registration Procedure with the Cadaster of Real Estate, but also
the practical application of this institute.

The principled legal position is that the owner’s renunciation of right to the
disposal of mortgage that was not erased does not produce legal effect.*® As an
exception, it is stipulated that such a renunciation would produce legal effect if
the owner of the real estate is bound to a third party by a contract, especially
mortgage creditor with junior priority order, that it would require the erasure of
a certain mortgage in their favor and that such a liability is registered in the reg-
istry as the annotation of the registered mortgage. In the practice of business banks,

45 Exceptions are situations when mortgages are deleted by force of law, after court and
extra-judicial sales of real estates. See Article 48 and 49 paragraph 2 item 2 of the Mortgage Law.
46 See Article 54 of the Mortgage Law.
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legal exception is confirmed as a rule.*” Autonomy of will is a priori limited,
because the owner of the real estate with the mortgage of second or lower rank,
does not have the right to exercise their right to the disposal of the rank where
mortgage that was not erased is, nor they have the success in the negotiations about
that with junior mortgage creditor. The owner is obliged to accept the renunciation
of the disposal of multi-rank mortgage that was not erased in favor of the mortgage
creditor who should provide loan, with the registration of the second or lower rank.
Even though the Mortgage Law stipulates this as an exception, this is an unwritten
rule and condition when approving a loan, whose collateral is mortgage of second
or lower rank of each business bank in Serbia. Since that the stated exception has
become an integral part of loan agreements, which are adhesion agreements in
nature, contract upon accession, the party can accept it or not (take it or leave it).
In that sense, the autonomy of will of the owner of the real estate, and accordingly,
the autonomy of will of the personal debtor is almost gone. The right of the owner
of the real estate to the disposal of the rank of the mortgage that was not erased and
possible transfer of the mortgage to the registered amount to other claim of the
same or other creditor is a priori denied.

The possibility of the debtor to opt for better financial conditions or other
privileges with the creditor (in terms of more favorable interest, commission etc.)
is limited, despite the fact that the debtor has a priori accepted the renunciation
of a certain right. The owner a priori renounces the right to the disposal of mort-
gage that was not erased, without receiving any economic equivalent for the con-
cession made to the mortgage creditor. That is also the consequence of the lack
of interest and knowledge of the debtor. By contractual agreement on the renun-
ciation of the right to the disposal of mortgage that was not erased in favor of the
mortgage creditor of the junior priority order, such creditor can not only retain
the rank of the mortgage, but it enables them the possibility to enter the place of
the first rank mortgage, if the mortgage that was not erased was the first accord-
ing to the order of settlement. “8That is the goal of every mortgage creditor, since
that the mortgage of the lower rank, due to the higher risk of collection, conditions

47 See Marina Jeremic¢, ,,Zasnivanje nove hipoteke sa posebnim osvrtom na raspolaganje
neispisanom hipotekom” Zbornik radova Pravnog fakulteta u Novom Sadu broj 3/2017, 925-940.
“In practice, all junior mortgage creditors will insist on the renunciation of right to the disposal of
mortgage that was not erased which makes these regulations more scholarly than practical law”,
M. Zivkovié¢ u D. Hiber, M. Zivkovié¢, Obezbedenje i ucvrséenje potrazivanja, Pravni fakultet u
Beogradu, Beograd 2015, 271.

48 “Deletion of unwritten mortgage which is settled before it (mortgage creditor with junior
priority order in whose favor renunciation is agreed) according to the priority order, their mate-
rial and legal position is improved by moving the priority order of settlement. If it was on the
second place, by the deletion of the unwritten mortgage, mortgage creditor becomes the first, and
if it was third, it also becomes the first.” S. Joki¢, 204.
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the higher amount of interest.*” However, if mortgage of the lower rank is estab-
lished with the note on the renunciation of right to the disposal of mortgage that
was not erased in favor of the creditor, the price of loan does not include the
possible benefit which the mortgage creditor would receive by the higher rank,
which is enabled by the annotation on the renunciation of right to the disposal of
mortgage that was not erased, but the calculation is made only for the risk of
collection of mortgage for the order for which the mortgage is established. Renun-
ciation of right to the disposal of multi-rank mortgage that was not erased in favor
of the mortgage creditor with junior priority order enables the creditor the smooth
progress in the order of settlement. It is certain that the junior mortgage creditor
may, possibly without grounds, receive the higher rank of priority regardless of
the fact that it is on a much lower rank, since that the movement in the rank is
enabled by the owner’s renunciation of the right to the disposal of mortgage that
was not erased. This is a significant advantage for the mortgage creditor who can
get more favorable position without any economic equivalent.>

Autonomy of will of the owner of the real estate is also limited in the selec-
tion of persons in whose favor the renunciation of right to the disposal of mortgage
that was not erased is agreed. Theoretically speaking, a third party, in whose favor
the renunciation is agreed, can be any person with certain legal interest in the
registration of the deletion of an mortgage that was not erased. In practice, that is
always, without exception junior mortgage creditor. Junior mortgage creditor, the
one in whose favor the mortgage of the second or lower priority order is estab-
lished, unjustifiably seeks an opportunity to progress in the rank of settlement,
since that due to the lower rank, higher interest rate is agreed. They also want the
certainty that upon the settlement of one claim, the mortgage which has been
collateral would be erased, and that in the rank, they will be moved forward. That
is ensured by entering into a contract which contains the clause on the real estate
owner’s renunciation of the right to the disposal of mortgage that was not erased
in their favor. This is how fixed rank of settlement is relativized.

Renunciation of the right to the disposal in favor of a third party is established
by entering into a contract between the owner of the mortgaged real estate and
the third party. The agreement is a document eligible for the registration, by which
the general condition for the registration of the annotation on the owner’s renun-
ciation of the right to the disposal of mortgage that was not erased is met.>' How-
ever, in practice, agreement is, as a rule, not entered into. Usually, the pledge
debtor, by the pledge statement by which the mortgage of the second or lower rank

4 Miroslav Lazi¢, ,,Pravni poloZaj poverioca po Zakonu o hipoteci” Pravni Zivot br. 10/2006,
532 with references.

30 See M. Lazi¢, ,,Rang stvarnih prava” Pravni zivot br. 10/2002, 77.

31 General terms for the registration of actual rights, prior annotation and annotation are:
existence of the registered real estate, registered predecessor and document for registration. See
Article 83 of Law on State Survey and Cadaster and Registration of Rights over Real Estate.
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is established in the favor of the mortgage creditor, provides the statement on the
renunciation of right to the disposal of mortgage that was not erased in favor of
the stated mortgage creditor. Instead of an agreement, the renunciation is made
in the form of a unilateral legal work, pledge statement by which unilateral mort-
gage is established. The legislator does not equate the form in which unilateral
mortgage is established in any place with the agreement from Article 54 of the
Mortgage Law. Pledge debtor is offered the wording of the pledge statement which
is, as a rule, created by a mortgage creditor and formatted by public notary, and
which contains the clause on the renunciation of the right to the disposal of mort-
gage that was not erased. There is no formal consent of the mortgage creditor with
this clause, since that the there is no concluded agreement between the mortgage
creditor and pledge debtor. Renunciation of the right to the disposal of mortgage
that was not erased is made by unilateral statement of will of the owner of the real
estate, without the consent in whose favor it is established. It is assumed that the
consent of the mortgage creditor has been ensured through the norm of the Mort-
gage Law which stipulates that the registration of the unilateral mortgage based on
the pledge statement is made upon the request of the mortgage creditor.’> By the
Law on the Registration Procedure with the Cadaster of Real Estate coming into
fore, the registration of the unilateral mortgage based on the pledge statement can
no longer be executed upon the request of the mortgage creditor, but ex officio.”

Taking into account that the pledge statement is provided in the form of
notarial record, it can be concluded that entering into a contract is avoided by the
strict form which also includes less strict form stipulated for the agreement on the
renunciation of right to the disposal of mortgage that was not erased. Entering
into a contract between a mortgage creditor and owner of the real estate about the
owner’s renunciation of the right to the disposal of mortgage that was not erased
as additional document, within the already extensive documentation necessary
for loan approval, would generate new financial costs of the borrower, which is
not in the interest of clients of mortgage creditors. Thereby, the clause on the
owner’s renunciation of the right to the disposal of mortgage that was not erased
is hidden in the wording of pledge statement proposed by the mortgage creditor,

32 Article 14, p. 4 of the Mortgage Law. The reader should be reminded of the opinions in
theory according to which the establishment of mortgage on unilateral statement of will of the
pledgor is the consequence of the interpretation of unilateral legal works, which is contrary to the
main principles of civil law. That is why the amendment of the wording of the Mortgage Law from
2015 includes the implementation of the regulation that the request for the registration based on
unilateral statement is submitted by mortgage creditor. The purpose of this was to disable the
establishment of mortgage against the creditor’s will. See M. Zivkovi¢ u D. Hiber, M. Zivkovi¢,
(2015), 247. By Law on the Registration Procedure with the Cadaster of Real Estate and Utilities
coming into force, the regulations of the Mortgage Law on the registration of unilateral mortgage
upon the request of the creditor are no longer applicable.

3 In practice, the owner of the real estate can establish a mortgage in favor of a mortgage
creditor by pledge statement, without its consent and against his will.
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and as such accepted by public notaries and confirmed by real estate registry.
Based on such a document, real estate registry registers the mortgage and the
annotation on the renunciation of the right to the disposal of mortgage that was
not erased in case of mortgage over the respective real estate, at the same time.>*

It is obvious that the institute of the disposal of mortgage that was not erased
is meaningless in practice, due to the agreement on the renunciation of right to the
disposal of mortgage that was not erased in favor of the junior mortgage creditor.
Junior mortgage creditors have recognized and use the legally approved manner
of disabling the use of this institute in their favor. In order to see the benefits and
sense of the institute of the disposal of mortgage that was not erased, it is necessary
that the Mortgage Law defines that the owner’s renunciation of the right to the
disposal of mortgage that was not erased does not produce legal effect, without
exception. Otherwise, such an institute is meaningless, therefore seems unneces-
sary in our legal system.

4. ANNOTATION OF RESERVATION OF THE RIGHT
OF PRIORITY ORDER>

The owner of the subject of the mortgage, with the request for the registration
of the deletion of mortgage, can require the annotation of reservation of the right
of priority order for the registration of a new mortgage, up to the amount of claims
secured by previous mortgage, in the place of the previous mortgage. The owner
can exercise this right within three years as of the allowance of the annotation.>

The owner of the real estate has the right to ensure the future registration
better priority order based on the annotation of reservation of the right of priority
order, if they initiate the procedure of the establishment of mortgage or transfer
of rights to the respective mortgage.’” Annotation of reservation of the right of
priority order excludes the sliding rank of settlement.

34 Registration of the annotation of the renunciation of the owner’s right to the disposal of
mortgage that was not erased is executed immediately after the registration of the mortgage on the
respective real estate, also in the G sheet of real estate sheet.

35 Annotation of the priority order is originally defined by paragraph 60-65 of Law on Land
Records. See Ferdo Culinovié, Komentar zemljisnoknjiznih zakona, Beograd 1931, 204 i dalje. The
term annotation of reservation of the right of priority order was first mentioned in the Draft of the
Mortgage Law of professor Orli¢. The term was wrongly interpreted in the Mortgage Law by the
name annotation of the priority order. The term annotation of reservation of the right of priority
order is also used in the Draft of the Code on Property and Other Real Rights (Article 556) and Draft
of the Civil Code of the Republic of Serbia (Article 2174). It is necessary to nomotechnically define
the term, since this is actually the annotation of reservation of the right of priority order.

36 See Article 55 of the Mortgage Law.

37 See Article 55, p. 2 of the Mortgage Law.
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In practice, annotation of the priority order is used in case of a higher num-
ber of mortgages over one real estate and when priority mortgage rank should be
enabled for a possible future mortgage creditor and possible future claims. The
purpose of this annotation is to ensure the place in the rank to the future mortgage.

In terms of general conditions for the registration of the annotation of reser-
vation of the right of priority order for the new mortgage, the existence of the
registered predecessor and registered real estate is necessary, while special doc-
ument for the registration®® is not necessary, according to the current regulations
of the Law on State Survey and Cadaster.>

According to the regulations of the Mortgage Law, annotation of the priori-
ty order is registered upon the request of the owner of the subject of mortgage who
intends to burden the real estate by the new mortgage in the place of previous
mortgage. It is previously necessary that the claim which has been secured by the
prior mortgage has ceased, i.e. that the owner of the real estate, with the request
for the deletion of the prior mortgage simultaneously requires the registration of
the annotation of reservation of the right of priority order for the new rank, in
terms of Article 55 of the Mortgage Law.

The new mortgage secures the claim which cannot be higher than the regis-
tered one. Otherwise, mortgage creditors of the lower rank would be endangered.
The respective annotation is deleted by the expiry of the time period of three years,
ex officio or simultaneously with the new registration, i.e. prior annotation of the
right executed with the reference to the recorded priority order. The annotation
contains the data on right, person in whose favor it is registered, as well as the
datum on the highest amount secured by the mortgage.®°

Request for the registration of the deletion of mortgage can contain mortgage
creditor’s written statement of agreement with the mortgage being erased or final
court decision establishing that the creditor’s claim ceased. It can contain the
contract on sale of the mortgaged real estate concluded upon the conclusion of the
extra-judiciary sale procedure by which the claim of the mortgage creditor is

38 Article 86, p. 5 of Law on State Survey and Cadaster and Registration of Rights over Real
Estate.

% Law on State Survey and Cadaster and Registration of Rights over Real Estate contains
the regulation on the reservation of the right of priority order as does the Rulebook, while Law on
the Registration Procedure with the Cadaster of Real Estate and Utilities does not contain special
regulation on the annotation of the priority order, which requires the compliance of regulations.
Article 15 of Law on Survey and Cadaster and Registration of Rights over Real Estate lists the
annotations, providing that the annotation of reservation of the right of priority order is not spe-
cifically listed. It can be included in item 21 — other annotations stipulated by the law. It is assumed
that the intention of the legislator was not to regulate this special type of annotation by Law on
Survey and Cadaster and Registration of Rights over Real Estate, but only by special law — Mort-
gage Law.

0 See Article 160 of the Rulebook.
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satisfied or contract on sale by direct arrangement, i.e. subsequent contract. The
stated legal regulation is inapplicable in sense that the request for the registration
cannot be filed by the owner of the real estate, since that all documents are deliv-
ered to real estate registry by the submitting entity, ex officio.

If the mortgage ceases by the termination of the entire claim, the debtor may
request the certificate on debt settlement or issuance of mortgage discharge by
the mortgage creditor. After they are sure the claim has been settled, the mortgage
creditor is obliged to issue the debtor the statement, in writing, with the certificate
of the signature by which the registration of the deletion of mortgage is allowed.
Since this is a document eligible for the registration of right in the real estate
registry, public notary, as the submitting entity, will forward the certified docu-
ment within 24 hours to the competent service of real estate registry. Thereby, the
owner of the real estate is prevented from possible registration of the annotation
of the priority order of a new mortgage, since that the annotation of reservation
of the right of priority order can be filed with the request for the erasure of the
mortgage. Also, the mortgage may cease completely based on a court decision.
Court delivers real estate registry final decision which defines that the claim of
the mortgage creditor has ceased, ex officio, thus the owner of the real estate
cannot execute the annotation of reservation of the right of priority order for the
new mortgage.

Pursuant to the stated, the procedure of the registration of the deletion of
mortgage should be legally regulated according to the request of the party, in
order to completely exclude the possibility of the delivery of the document eligible
for the registration of the deletion of mortgage ex officio to real estate registry.
That is necessary for the purpose of the creation of possibility of exercising rights
to the reservation of the right of priority order for a new mortgage.

5. CONCLUSION

Implementation of the principle of officiality and the category of the submit-
ting entity in the registration of rights in real estate registry has reflected on ex-
ercising rights regulated by the regulations of the Mortgage Law. Execution of the
change in the real estate registry ex officio, through submitting entity has led to
the limitation of the autonomy of will of the owner of the real estate during the
registration of the deletion of mortgage. Upon the termination of claims secured
by the mortgage, the owner of the real estate can require the issuance of the mort-
gage erasure permit but cannot dispose the document which allows the registration
of the deletion of mortgage. Inability to dispose the document which is the basis
for the registration of the deletion of mortgage disables the owner’s exercise of
rights to the disposal of mortgage that was not erased, i.e. exercise of right to the
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reservation of the right of priority order for a new mortgage. The right to the
conditioned registration of mortgage®! (prior annotation of the new mortgage) is
executed according to the regulations of the Mortgage Law, without any limita-
tions, despite the rule defined the Law on the Registration Procedure with the
Cadaster of Real Estate that the registration of rights is executed ex officio.

Pursuant to the stated, the autonomy of the owner of the real estate when
exercising rights granted by the Mortgage Law is de facto limited. Deviation from
the legal regulations which regulate the institute of the disposal of mortgage that
was not erased, as well as practical application of this institute additionally limits
the autonomy of will of the owner of the real estate. By entering into a contract
that regulates the renunciation of the right to the disposal of mortgage that was
not erased, the existence of this institute becomes meaningless. It is necessary to
consider the possibility of the legal regulation of the renunciation of right to the
disposal of mortgage that was not erased in other way, so that it does not produce
legal effect, without exception.

Taking into account the above stated, the proposal to define the registration
of the deletion of mortgage upon the request of the party by the Law on the Reg-
istration Procedure with the Cadaster of Real Estate seems purposeful. By such
a legal solution, the rights granted by the Mortgage Law can be exercised without
limitations.
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the Draft is available at the official website of the Ministry of Justice of the
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Prednacrt Gradanskog zakonika za Republiku Srbiju (Prior Draft of the Civil Code
of the Republic of Serbia). The wording of the Prior Draft is available at the
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Ciiygeniu goKopcKux cliuyguja
Yuueepsuiuein y Hosom Cagy
Ipaenu gpaxyniueiu
marina.d.jeremic@gmail.com

Orpanunueme ayTOHOMMje BOJbe KO MPaBa pacnoJiarama
HEUCMHMCAHOM XUIIOTEKOM H 33/IpKaBaHba
NPBEHCTBEHOI peJa 32 HOBY XHIIOTEKY

Canceiniak: [lonowerem 3aKkoHa Kojum je ypeher nocuiyiiax yuuca y Kaia-
cliap HelloKpetHociiu, iopeg Kaielopuje 008e3HUKA goCTase YBegeHo je Upasuio
ga ce focuiyiax yiuca tiokpehe u 60gu o ciyscoenoj gyacnociuu. OBaKEUM 3aKOH-
CKUM peulerseM Yiluc idpasa ce Ciiposogu ayiloMatiickKu, be3 ukaxkeol yiuyaja iuya
Y 4Ujy KOpUcul ce Yuucyje KrUudCHo upago Kao u gpyiux 3auniuiepeco6anux, Yume
Je cnoboga sputerba u 3awinuiue ipahanckux cyojeKiuusHux upasa Clupanaka
olpanuuena. Yiuc ipasa o ciyxcoenoj gyocnociuu y3 yuewhe obeesnuxa gociiase
pecprexitiosao ce u Ha ogpegbe 3aKoHa KOjuM je ypehena Xuiloiiekd, Witlo je umano
3a focieguyy OlpaHudersa cyOjeKiuueHUX Upasa Kog yiuuca opucarba xuiomexe.
Y pagy je itocebna iiasxcrba iloceehena olpanuuersy ayiloHoMuje 80/be 81ACHUKA
HeUOKpewHoCU KOg 6pUiersa Upasa Ha pacuionalarbe HeUCUUCAHOM XUUOUEKOM
Kao u ipasa Ha 3agpaicasarse upeeHciGeHol pega 3a HOg)Y Xuilouiexy. ¥ wiom cmu-
cny, yxasahe ce na fioiupedy ga ce 3aKOHCKU pelyauue MOWAHOCIU ga ce HOCILYHaK
yiluca opucarea xuiloteke 8puwil o 3axiiesy clupanke.

Kayune peuu: ayiionomuja 6osme, Haueno ouyujerHociuu, yiuuc opucaroa
Xuiloiieke, paciionaiarbe HeUCUUCAHOM XUUOMWeKoM, 3a0enexncoa 3agpicasarpa
UpPBEHCIUBEHOL pega

Harym npujema pana: 13.04.2021.

Jlatrym noctaBibama KOHauHe Bep3uje pana: 03.07.2021.
Hatym npuxBarama paga: 05.10.2021.
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