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ITYHOMORJE YV KOPUCT TPEREI'?"

Casiceiiax: Ilpema ogpegbu ui. 75 3akoHuxa o KpusUUHOM HUOCIUYIKY, jegHOT
unu euwe OpanuIaya Modice uzadpaiuu u iwyHomokljem 06naAcCiuiiy OKPUB/HEHU CaM,
UNU 1eT06 3AKOHCKU 3ACIYHHUK, OpauHu gpyl, CPOGHUK 10 Kp8U V Upasoj JuHuju,
yesojuiliess, YC8ojeHUK, Opati, ceciupa, Xparuiieb U auye ca KOjuM OKPUB/bEHU
JACUBU Y 8AHOPAUHO] UU KAKBO] gpYVIOj IUPAJHOJ 3ajegruyl JHCUBOUId, OCUM AKO ce
wome oKkpuemeru uspuduito upotusu. L{uw oge ogpegbe jecie omoiyhasarve
ciipyute 0gopane OKpUs/beHoM y KpUBUYHOM HOCIYHKY U OHGA Kaga OH Huje Y MO-
hnociiu ga je 0besbegu, a ognoc Koju Haciiaje uzmehy ageoxailia u 1uya oena-
whenol ga ca mwum 3axmsyuu yiogop jecide ipahanckoiipasne iipupoge. Teopuja u
CyycKa tipaxca ce HUCy MHOTO baguie UpasgHOM K8AIUDUKAYUjoM 080T OgHOCA UL
¢y o yunune camo mapiunairo. Lllinasuwe, oopasioxcere ipecyge Bpxognol
KACAyuoHol cyga 0 CONUGapHOj 0gio8OPHOCIIU OKPUBHEHOT U osrawhenol tuya (cy-
ipyle), otsapa HU3 HUIHARLA, KOja CY Hipegmelt uctupasxcusarsa y osom pagy. Hajiipe,
ga 1 je usmely ageoxkaiia u ciupanke y UoCuiyiKy ogopamne okeupbeHol Uocuioju
VI080pHU OgHOC? YKOAUKO HOCIUOjuU, ga au je taxkas yioeop moiyhe 3aKmoyuuiiu y
kopuctu wpehel iya? Koja je ipasna tipupoga HakHagHol gasarba iyHomohja 3a
saciuiyiiaree? YKoauKo je 3ax/mwyuen yiosop y Kopuciu ipehel, Koje je ipasro gejcitieo
waxo 3axkmyueHol yiosopa mehy cuuparnama? /la au uz yiogopa y kopuciu wipehel
ipousnasu u obasesa 3a iupehy ciupany? Konauno, umajyhu y 8ugy ga conugapHociu
obasese Huje u3pUUULLO YI080peHa, U3 uela cyy ypie colugapHy 0gio8opHociu?

Kayune peuu: 3aciuyiinux, iiyHomolije, yi080p 0 HALOLY, YI080p V KOPUCT
wipehel, conugapna 0gilo8opHOCI.

" Paj je HACTA0 Ko PE3ysITaT UCTPAKUBAA Y OKBUPY TIPOjekTa ,,[I[paBHa Tpajunuja 1 HOBU
paBHU M3a30BU", unju je Hocuian [IpaBuu dakynrer Yuusep3urera y HoBom Cany.
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1. YBOJJHO PASMATPABE

Haxko yroop y xopucT Tpeher nuna npeacraBjba HHCTUTYT ca IyroM Tpa-
JIUIIHAjOM y Tpal)aHCKOM TIpaBy, YMHU Ce€ Ja HeroBa JIejCTBa HUCY YBEK KOPEKTHO
cxBahena. V jenHoj nmpecyan BpXOBHOT KacalldOHOT cyjaal, Koja je MmoCciyKuia
Kao WHCIIMpAIFja 32 0Baj pajl, yTBPHEHO je Jia Cy OKPUBIHEHHU U FETOB CYTPYKHUK
COJIMIAPHO OATOBOPHH 32 MPY’KEeHe aBOKATCKE yCIyTe aJJBOKATY, Kora Cy camo-
CTaJTHO aHTAXXOBAJH Kao OpaHMONAa OKPHBJFEHOT Y KPUBHYHOM IOCTYNKY. Y
oOpasnoxkewy onnyke, BKC HaBoau na je TyXuby, Kao aJBOKaTa, aHTa)KoBaja
CyIIpyra OKpUBJBCHOT KOjH C€ HAaJIA3MO y TIPUTBOPY, Ja ra OpaHu y KpUBHYHOM
NOCTYNKY. TOKOM MOCTYTIKA, KOjH je Ay»kKe Tpajao, U caM OKPUBJbEHH je OBIACTHO
TYKUJBY 1a ra Opanu. HakoH M3BpIIEHNX aIBOKATCKHUX YCIyTa, TYKUJba j€ 3aXTe-
BaJla UCIUIATy Npunaaajyhe HakHalle, ajlu je ’eH 3aXTEB OCIIOPEH U 0]] OparmeHOr
OKPHUBJBEHOT, U 01 IheroBe cymnpyre. Hanmve, cynpyra je TBpIuia Ja caMo OKpHBJIbe-
HU UMa 00aBe3y Ja MIaTH HaKHaAY, JOK je OKPHUBJLEHH Ty 00aBe3y OrpaHr4aBao
3a IepHUOJ O MOMEHTA KaJia je OH JIWYHO M3/1a0 MyHOMOoNje /1a ra y MOCTYIKY
Opanu, ma 10 OKOHYAHA.

Cyn je ycBOjHO Ty KHJBHH 3aXTEB 32 UCIIJIATY HAKHA/IE U COTUIapHO 00aBe3ao
OKPHUBJBEHOT M FETOBY CYyNpYTY, IITO je BpXOoBHM KacaluoHU cya, ojtyuyjyhu
M0 peBU3Hju MOTBpANO. MehyTum, y odpaznoxemy omnyke BKC mpomymta ga
MpY’KH IOTMaTCKO YIIOPHILTE 32 OBaKBY OfNyKy. Hanwme, cyn HaBoam n1a je 3akoH
0 KPUBHYHOM TIOCTYTKY? KOJH je BAXKHO Y BpEMe y KOjeM CE BOAMO KPHUBHUYHHU
NoCcTynak, npeasuhao ga OpaHHOLa OKPUBJHEHOT, OPE]] OCTAJINX JTHIIA MOXKE Ja
aHraxyje u Opaunu npyr. Mcra onpenda caapxana je u 'y Baxkehem 3akoHUKY O
KPUBHYHOM IOCTYIKY.? 3a CyjI, M3 TAKBOI 3aKOHCKOT ypehema mpounsiasu 1a je
Ty’eHa 3aKJby4riia MyHOBa)kaH yroBOP O 3acTymamy (rmyHoMohjy) u3 4. 89 300,
KOjU CTBapa HEmocpeaHe odaBe3e u3Mely TyKuibe, a[BOKaTa,  Ty>KEHE, CyIpyre
OKpHBJbEHOT. TyXHJba je cTora Iy’KHa J1a TIpeay3Me pambe 3a Koje je oBmamihe-
Ha, a TY)KCHa J1a 3a To M1aTu yTBpheny HakHany. Hagasbe, cyn 13 OKOJTHOCTH Ja
je Ty>uJba aIBOKaT yTBphyje /1a je ped o yciryrama npyskama rnpasHe moMohu mo
4J1. 2 3aKOHa O aJBOKATYPH, T€ Jia je HaKHaJa YTBpheHa aIBOKaTCKOM Tapudom.
Cyn ce He 6aBM MpaBHOM KBalW(PUKAIIMjOM HaKHAHOT ITyHOMOhja o1 cTpaHe
OKPHBJbEHOT, Beh KOHCTAaTYyje J]a TaKo J1aTo yHOoMohje Mpou3Bou UCTa MpaBa u
obaBese 1 m3mely mux nBoje. Konauno, BKC HaBonmu na y yroBopy o myHomohjy

! Cenrenna u3 npecye BpxoBHOT kacauoHor cyja, 6p. Pes. 600/2016 Px. 83/2016 ox 25.08.
2016. ronune, yrBphena Ha ceqaunu ['pahanckor onessema o 24.04.2018, buniuen Bpxognol ka-
cayuorol cyga, 6p. 1/2018, 95-96.

2 3aK0H 0 KpuBHYHOM 10CTY 1KY, Cryscoenu nuciu CPJ, 6p. 70/01 u 60/02 u Cnysic6enu ina-
cnuk PC, 6p. 58/04, uin. 68. cras 2.

3 BaKOHUK 0 KPUBUYHOM TI0CTYIIKY, Cryocoenu inacnux PC, 6p. 72/11, 101/11, 121/12, 32/13,
45/13, 55/14, 35/19, un. 75, ct. 2.
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KOjH je 3aKJbyUeH u3Mel)y TYKUJbe U CYIpyTre OKPUBIJHEHOT NMa eJieMeHaTa yro-
Bopa y kopuct Tpeher, u3 wi. 149 300, koju naje mpaBo u Tpehem nuiy, ainu u
yroBapauy Ja o AyKHHKa 00aBe3e 3aXTeBa HCMYHEHE MTO heMy Hamehe oba-
Be3y JaBam-a HaKHaJe 3a yciyre. Ha ocHOBY cBera HaBeI€HOT, Cy UCTHYE Ja Cy
HVDKECTETICHH CYJIOBHM MPAaBUITHO 3aKJBYUYUIIH JIa j€ OJTOBOPHOCT TYXKEHUX 32
HaKHaJy yciIyra cojluJapHa.

be3 HaMepe J1a IpeucnuTyjemMo oOIyKy Cy/a, U3 IaTor 00pasiiokema HaMm
ce unak HaMmehe HU3 muTama. Hajupe, koja je mpaBHa MpHUpoIa yroBopa Koju
aJIBOKaT 3aKJbydyje ca CTpaHKOM paau omOpaHe okpuBJbeHOT? [la mu je TakaB
yroBop Moryhe 3akspyuntn y kopuct Tpeher nuna? Koja je mpaBna npupona Ha-
KHAJHOT JIaBama ITyHOMohja 3a 3aCTyIame Ol CTpaHe OKPUBIHEHOT? YKOIHKO je
3aKJbYUYeH YTroBOp y KOpucT Tpeher, koje je mpaBHO AEjCTBO TaKO 3aKJbyUeHOT
yroBopa Meljy ctpanama? Jla 1u u3 yropopa y kopucT Tpeher mpownsimasu u oba-
Besa 3a Tpehy crpany? KonauHo, umajyhu y Buny aa conunapHoct o6aBese HUje
W3PHYUTO YTOBOPEHA, M3 Yera CyJI I[pIie CONUJIapHy OJTOBOPHOCT?

1. 1A JI1 JE OJHOC U3MEBY AJIBOKATA U CTPAHKE
PA/JIY OJIBPAHE OKPUBJLEHOI OJJHOC 10 OCHOBY
ITYHOMORJA 13 YJI. 89 3007

Yrorpeba TepMuHa ,,3aCTYTHUK y 03HAYaBAKY yIIOTE aJBOKATa y CYACKIM
MOCTYIIMMA He yryhiyje YBeK Ha U3BOPHO 3HAuCHE OBOT 1nojma. Haume, 3acry-
Mame MPeCTaBIba MpeAy3uMake MPAaBHUX TI0CIOBA (M3jaBJbUBAE BOJbE) Y IME
JIpYTOT JIUIa, OHOCHO 3aCTYIAaHOT, ,,/1a O1 Ce U [0CA0 1 HEeroBa JejCTBA TUPEKT-
HO padyHaJH 3aCTyIIaHOM Kao Jia je caM u3jaBuo BoJby. + OBinarrherme 3a 3acTy-
name MOKe OUTH Caip)KaHO y 3aKOHY, y BOJbU 3aCTYIIAHOT, aKTy OpraHa yIpase.
Omja Kaja je 3acTyname 3aCHOBAHO Ha BOJBH 3aCTYIIAHOT, ped je 0 myHoMohjy.’

VY o0aBibary agBOKAaTCKE CIy)0e, aJBOKAT 3aKJbyuyje pa3IuvyuTe BPCTE
yroBopa. Onpehemse 0 KoM ce yroBopy y KOHKPETHOM CITy4ajy paJy 3aBHCH OJ
TOTa KOjU 3aJally Ce MOBEpaBajy aJBOKaTy, OJHOCHO KOja je CBpXa BUXOBOT aH-
raskoBama.® Hajuemnihe je ped 0 yroBopy o Hajory, 300r 4era ce y CBaKOJHEBHOM
TOBOPY HEPETKO ped HaJIOr U myHoMohje ynoTpedspaBajy kao cuHonumu. Lllta-
BHIIIE, TEOPHja U CYy/CKA MTpaKca He MHCHCTHUPAjy Ha jJaCHOM pa3rpaHUueHy OBUX
MOjMOBA.

4 Bmagnmup Bomunenuh, I pahancko iipaso — yséog y ipalancko ipaeo u oiwitu geo ipa-
hanckoi uipasa, berpan 2012, 470.

5 3akon 0 o0iuranuonuM ogHocuma (300), Cryocoenu nuciu COPJ, 6p. 29/78, 39/85, 45/89
—onnyka YCJ u 57/89, ,,Ca. nuct CPJ*, 6p. 31/93, ,,Ca. nuct CLI', 6p. 1/2003 — YcTaBHa moBesba
u ,,Ci. rmacuuk PC*, 6p. 18/2020, un. 89, cT. 1.

¢ TIpema 3akoHy o agBokarypu, Cu. iiacuux PC, 6p. 31/2011 i 24/2012 — ognyxa VC, 1. 3.
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HcTrHu 32 BOJBY, aKO TOBOPUMO Y OIIITEM 3HAYCHY OBHX IIOjMOBA, JaCHY
JeMapKalloHy JIMHU]Y YECTO Y OKOJTHOCTHMA Y KOjMa ce OHU KOpHUCTE, HUje HU
Moryhe oByhu. Pa3ior ToMe J1exu TOHEKJIe U Y OKOJIHOCTH J1a j€ 3aCTYITHUIIITBO
HACTAJIO YIIPaBO U3 yroBopa o Hajory (ManaTy)’. Ocum Tora, y yroBopy O Hajo-
ry Hajuenrthe je cagpskano u opiamheme 3a 3actyname. Umajyhu y Bugy na 300
perynuuie 1 myHoMohje 1 HaJIoT, y KOHTEKCTY OBOT pajJia YUHU HaM Ce HEOIXO/I-
HUM OCBPHYTH C€ Ha €JIEMEHTE CBAKOT O] lbUX, KAKO OMCMO MOTJIH OJITOBOPHUTH
Ha MMUTakE Ja JIU je 3aKJbyuehe yropopa Moryhe y kopuct Tpeher nuna.

IIpema am. 89, cT. 1, myHomohje je opiamheme 3a 3acTyname Koje BJIacTo-
JaBall IpaBHUM IOCJIOM Jiaje myHOMOhHUKY. Jlakiie, BlacToiaBal] CBOjOM BOJbOM
oBianrhyje ogpeheno aue (myHOMOhHWKA) 1a Tpeny3uMa IIpaBHE IMOCIOBE YHja
nejcrBa he HemocpenHo noralatu 3acTymaHor, Kao 1a X je OH caM nmpenayseo. Y
MUTamby je OHOC KOjH HACTaje BOJFOM jeIHOT JIHIa, BiacTomasna.® I[TyHomohHuk
MocJoBe mpeny3uma y Tyhe ume u 3a Tyl pauys. Iloctojame u 06um nmynomohja
Cy HE3aBUCHU OJ TIPaBHOT OJHOCA Ha YHjOj MOMJIO3H je myHoMohje mato (cT. 2).
VYroBop 0 HaJlor'y MaK je yroBOp KOjUM Ce HajJoromnpumarl ooaBesyje nmpema Ha-
JIOTOMABITY J1a 332 HEroB padyH Ipemy3Mme onpehene mociaose (un. 749, ct. 1), a
HCTOBPEMEHO ce oBJalihyje Ha mpeay3uMame THX MocioBa (CT. 2).°

Osnamheme 3a 3acTymame Koje HaJoroIpruMaIl IpIie HETIOCPETHO U3 3aK0-
Ha OJHOCH C€ Ha Mpely3MMame OHUX MOCJIOBa KOju ¢y Ae(UHHUCAHN HAJIOTOM.
Pazyior ToMe cBakako JIeKH Y MOTPeOU HCIyHEemha [[UJba YroBOpa, MTO OH ce
JIOBEJIO Yy MUTamke YKOJIUKO TaKBO oBJamhemne He Ou nocrojano. Mnak, oHaa Ka-
Ila je JaT HaJIOT 3a 3aKJbydere oapelheHor mocia 3a Koju je moTpedHa mocedHa
MyHOMOR, TakBY ImyHOMOQ HaJloroAaBal Mopa U3pUYHTO, aKO je TPOMUCAHO U Y
moceOHoj hopMH, TaTH HAJIOTOTIPUMITY.

CymtrHcKa pa3nuka u3mely oBa J1Ba oqHOCa, JAaKJie, jecTe TO IITO MyHO-
MONHHUK TO TIOCTaje Ha OCHOBY jeTHOCTPAHOT ITPABHOT TI0CIIA, IOK j€ HAJIOT yTOBOP.
OcuMm Tora, MyHOMONHHK yBEK Mpeay3uMa IOCJIOBE Y UME U 3a payyH BJIacTO-
JIaBIa, a HAJOro/IaBall Mak MOXe M Y CBOje, H Y UMe HaJIOTOJIaBIla, ali YBEK 3a
HETOB (HAJIOr01aB4YEB) PavuyH.

Kapna je ped o yroBopy koju aaBOKaT 3aKJbyUyje paau on0paHe OKPHUBIHEHOT,
TEopHja ce HUje MHOro OaBuiia yTBphUBameM IPUPOAE TOT OJHOCA.

7 Banenruna [{BetkoBuh Hophesuh, ,,HenocpeHo 3acTyname y pUMCKOM TIpaBy ¢ OCBPTOM
Ha MOJIepHO TIpaBo‘, Ananu [Ipasnol ¢pakyniueiia y beoipagy, 2/2020, 124-144.

8 ITyromoh mpezcTaBsba mpeoOpaxajHo IpaBo MyHOMONHUKA [a IPeIy3iUMa IIPABHHU [0Ca0
y HMe BJIaCcTO/aBIIa, KOjer HerocpeHo norahajy mpaBHa JiejcTBa TaKko 3aKJbydeHOr mocia. Bu.
B. Bogunenuh, I'pahancko ipaso — Vsog y ipahancko tipaso u oiwitu geo ipahanckol iipasa,
Beorpan 2012, 475.

¥ Muonpar Tpajkosuhi y: Komeninap 3axona o obnuiayuonum ognocuma, pea. Cinoboman
[eposuh, beorpan 1995, 1279, Usan bykseam, bopuc Busuep, Komenitiap 3axona o o66esnum
(obautayuonum) ognocuma, 3arped 1979, 2320, Cnasko Lapuh y: Komenrtap 3akona o obnuranu-
oHMM ofHOcuMa, beorpaxa 1980, 230.
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Tako, Cno6onan besbancku y Komentapy 3akoHHKa 0 KPUBHYHOM TIOCTYIIKY
HaBonu: ,,[lyHomohje 3a ogOpany camo je MpUBUAHO BPCTa YrOBOpa O MyHOMONjy
(...) bpanumamn u OKpUBJHEHHU KOjU MY Jaje myHoMohje He 3aKJbydyjy THME yTO-
BOPHH OJTHOC, jep Cy MpaBa U AYKHOCTH OpaHHOLa U OKPUBIHEHOT, MeljycoOHO 1
nmpeMa Tpehum IuuMa, Tpajarke u OOMM BUXOBUX OBamrhema, u caapKuHa U
(opma 3acTynarma y USTHHU PEryIUCaHu eKCTePHUM MpaBoMm,'” a He caMuM ITy-
HOMONjeM U TIpaBHUM ITOCJIOM Ha 4Hjoj MOIo3u je myHomohje naro.“!! Ipemma
Mperno3Haje 1a Huje ped o myHomohjy, besbaHckn Herupa nocrojame yroBOpHOT
0JTHOCA, CaMO Ha OCHOBY YHELEHUIIE J1a aJIBOKAT MPYy’Ka YCIyTe Y CKJIay ca mpo-
MUCHMa Pa3IMYUTOr paHTa, KOjuMa ce PeryJulie NOCTyName Iped CyJ0BUMa 1
JIIPYTHM OpraHuMa, Kao U caMo 00aBJhamke aJBOKATCKE CITYIKOE.

M kynuh oBaj onHoc onpelyje kao ,,BpCTy yroBopa o Aeiy, KojuM ce OpaHu-
nair o6aBe3yje 1a TOMOTHE OKPUBJFEHOM Y OOPaHU Y KPHBUUYHOM TOCTYIIKY,
OJHOCHO Tpey3uMa 00aBe3y CaBeCHOI OCTBapuBama OpaHuiIauke QpyHKIUje y
KOHKPETHOM TIOCTYTIKY. 12

KomriekcHocT nmpobnema rmpaBHe TpUpoJie OAHOCA AABOKATa M OKPUBJHEHOT
CIpeyaBa Hac JIa y OKBUPY OBOT pajia TOME MOCBETUMO Ay HY naxkmy. Crora hemo
Ka0 HECIIOPHO y TEOPHjU U3ABOJUTH YHILCHULY Jla HHjE ped O 3acTyHamy U3 uil.
89 300, Te na paame Koje amBoKaT Mpeay3uMa IPEICTaBshajy 3alpaBo BPIICHE
azBokarcke ciyxoe. [Ipema 3akoHy o alBOKaTypH, pyKame IpaBHE MOMONH,
KOje yJia3u y BpIICHE aIBOKATCKe ciTyxk0e, m3mely octanor o0yxBaTa 3acTymnarme
1 of0paHy (pU3NYKUX U IPaBHUX JIMLA, KA0 U 00aBJbarbe IPyTUX MOCIOBA TPaBHE
moMohu y UMe  3a padyH goMaher miu cTpaHor (GU3UIKOT WIIH IIPaBHOT JIHIIA,
Ha OCHOBY KOjUX C€ OCTBApyjy WM MITUTE CI000/E U APYTH HHTEpECH.3

2. JA JIX JE YI'OBOP O OJIBPAHU OKPMBJBEHOI
MOI'Y'RE 3AKJBYUUTU Y KOPUCT TPEREI JIMLIA?

2.1. Onure HamOMeHe O JejcTBY yropopa npema tpehum jauuuma

Jla GHCMO MOTJTH OJITOBOPHTH HA OBO MTUTAME, HEOITXOHO j& U3JIOKHUTH OII-
ITa IIPaBUJIia YTOBOPHOT MPaBa 0 yrOBOPUMA Y KOPHCT Tpeher.

IMpaBwio je 1a yroBop MpoM3BOIH A€jCTBO n3Mel)y ABE CTpaHe yroBOPHHIIE
9UjOM BOJHOM j€ OH U HacTao. To 3Hauu fa oapeleHa gyrorama u/mim moTpaxu-
Bamba MMajy yroBOpHE CTpaHe jeiHa mpema Jpyroj. Mnak, CBakud yroBop, HaKko

10 Aytop oBje Muciu Ha T0 254

' Cno6onan bespancku y: Topan Mnuh, Cnobonan Besbancku, Muoapar Mujuh, Anekcan-
nap Tpemmak, Komernitap 3axonuxa o kpuguurom dociuyixy, 2013, 253, 254.

12 Munan Wkynuh, Kpusuuno iipoyecro ipaso, beorpan 2009, 153.

13 3akon 0 agBokarypu, Cru. iracnux PC, 6p. 31/2011 i 24/2012 — ognyka VC, un. 3,y Be3u
caun 2,crt. 1.
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o0aBe3yje caMo yroBapade, CBOje JISjCTBO HCTIOJbaBa U ITpeMa JIMITIMa KOja HACY
y YTOBOPHOM OfiHOCY, Oynyhu fa je jenna on ¢pyHKIIMja yroBopa ja ce liMe U3-
Bpiu oapehena mpoMeHna y npaBuoj chepu. Tpeha murma, makiae, Mopajy na Tpre
MIPOMEHE y MPpaBHOj chepu Koje je UCTTyembe yroBopa cTBopuiio. Hauenno, Tpe-
ha numa cy aejctBoMm yroBopa odyxsaheHa camo Ha mocpenad HauwH. [Ipomena
KOja je HacTajia y IpaBHOM MOPETKY BUX 00aBe3yje, OHOIMKO KOJIMKO UX 00aBe-
3yje U caM mmpaBHU nopeaak. OHU HE TIOCTAjy €0 YTOBOPHOT OTHOCA. YTOBOPHE
CTpaHe HEMajy MOTPaKHBamka peMa TpehuM TUIMMa, HUTH ITpeMa lbbruMa UMajy
ob6asese. MehyTum, Moryhe je 1a ce came yroBopHe CTpaHe jelHa ImpeMa Jpyroj
o0aBe)xy Ha Ha4MH Jia Tpehe Juile mocraHe HenocpeagHo 00yxBaheHO BUXOBHM
CIIOpa3yMoM, OJHOCHO Jia yTOBOP JjCTBYje ITpeMa oapeleHoM mti oapearnBoM
Tpehem nuiy.

2.2. Tpehe aune kao noBepuIan yropopeHe YuHua0e

Cnobona BoJbe YrOBOPHHX CTpaHa MOApa3yMeBa a yrOBOPHE CTPaHE MOTY,
YKOJIMKO C€ TO HE IPOTUBH MIPHHYIHHUM IPOIKCUMA, JaBHOM MOPETKY U JOOPUM
o0nyYajuMa, caMOCTaJIHO 2 OAJTy4yjy O ToMe Ja jiu hie, ca kum he u ca kojom ca-
JIP’KAHOM 3aCHOBATH OJHOC Mel)yCOOHMX MOTpaXkuBama 1 Ayroeama.'* C Tum y
BE€3H, yTOBOPHULIM MOT'Y | JIa C€ CIIOpa3yMejy O TOMe Jia ce 00aBe3a U3BpILU Tpe-
hem mumy. Tume, 3ampaBo, Tpehe aure 6uBa o0yxBaheHo /1ejCTBOM yroBopa Hako
Y BbeI'OBOM 3aKJbyUHBamy HUje yuecTBoBasO. O] BOJbE YTOBOPHHUX CTPaHa 3aBU-
cu na i Tpehu cTude opnamheme 1a TpUMA YHHUAOY U3 YTOBOpA Y CBOjE IME
Y 3a CBOj payyH HJIM NIAK y CBOj€ MMe, aJld 33 PayyH IMOBEPHOIIA.

Cama ynmeHnIa 11a je Tpehe mure oxapel)eHo 1a IpUMHU UCTY HEHE YTOBOP-
He 00aBe3e He 3Ha4YM HYXHO JIa je BOJba YTOBOPHUX CTpaHa Owia ja ce Tpehu
00yXBaTH JIejCTBOM yTroBopa. J pyrum peunma, HUje CBaKO O3HAYaBamk-€ Cy0jeKTa,
KOjU HHj€ y4eCTBOBAO y 3aKJbyUely YrOBOPa, HCTOBPEMEHO H KOHCTHTYHCAHHE
ETOBOT' COTICTBEHOT TPaBa, OJIHOCHO MOTPAKHBAMbA.

Hajmpe, Bosba oBepHoIIa J1a y>KHUK 00aBe3y UCITyHHU TpeheM Iy MokeMo
rmocMaTpaTH y KOHTEKCTY MpaBIIIa 0 HCIyhemy obaBese. Tako, kaja je obaBesa
JIOCTIENa, ’heHO UCITYhCHbe, 110 MTPaBUILY, Tpeba Ja mpruMu rosepuiai. MehyTum,
obaBe3a ce cMaTpa UCITYHCHOM, a AYT YralleHUM, H OHJIa KaJia Ce U3BPIIHU JIUIY
Koje je oapeheHo 3aKOHOM, CYJICKOM OJUIYKOM, yTOBOpOM H3Mel)y MmoBepuona u
Ny’KHUKA, WK OfI CTpaHe camor rnosepuoria.”” Tpehe nure, nakie, kome ce oba-
Be3a UCIyHhaBa, He CTHYE TAKBUM UCITYHBEeHeM KopHcT 3a cebe. Tpehu, 3ampaso,
npuMa ucnymeme Tyher norpaxknpama. Kajga npuma ucnymemne, 3arpaBo To
YMHHU Y CBOj€ MME, a 3a pauyH rnoBepuolia.'® Onma kajga 1y>KHUK 00aBe3e u3jaBu

14 Nywan Hukomuh, Ysog y cuctuem ipahancrol ipasa, Hopu Can 2013, 122, 123.
15300, un. 305 cT. 1.
16 Hajuemrhe je peu o acurHanuju. B. 300, wi. 1020-1034.
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TIPUXBAT J1a 00aBe3y UCITYHH TpeheM JIuITy, Tpehu cThde 3aXTeB MpeMa TYKHUKY
13 yroBOpa, OJTHOCHO MOXE HE caMo Jia MpUMH, Beh U J1a 3aXTeBa UCTyHhEehe.
MelhyTtnm, HE Taga Tpehu nCymeme He TprMa 3a COTICTBEHH padyH, HETO 3a
pavyH MMoBEpHOIA U3 YTOBOPa KOjH CE UCTTy haBa.!

3a pa3nuKy of ciiydaja kaja je Tpehe e oBaantheHo 1a y cBoje UMe, a 3a
padyH MMOBEPUOILIA, IPUMHU HCITYHEHhe YUHU0e, Moryhe je TpehemM KOHCTUTYH-
CaTH COINICTBEHO MPABO U3 YyTOBOPA, OHOCHO CTIOPa3yMETH C€ O TOME J1a C€ YTo-
BOopHa obaBe3a ucnynu y kopuct tpeher. [Ipema 300, kag HEKO yTroBOpH y CBOje
MMe TOTpakuBame y Kopuct Tpeher, Tpehu cTude CONCTBEHO M HETOCPEIHO
MpaBo IpeMa JYKHUKY, aKO HUje IITa APYTro YIOBOPSHO WJIU HE MPOU3JIA3U U3
okoHOCTH Trocia.'® OHo mTo 61 Moryo fa Oyae Apyraduje yroBOPEHO MITH Ja
JIpyraduje Mpou3iia3u U3 OKOJTHOCTH IOCIIA JeCTe 3apaBo MOTPaAXKUBAKE Y KOPUCT
Tpeher kaga Tpehn He cTHYe, CXOIHO BOJBM YTOBOPHUX CTpaHa MU MPUPOIH TI0-
TpakMBamba, CONICTBEHO M HETIOCPEIHO MPABO MpeMa JTyKHHUKY. Y BE3U ca TUM, Y
TEOPHUjH CE TIPaBH pasiinka n3Mel)y mpaBUX W HEPABUX YTOBopa y KOpHUCT Tpeher.

C 003upoM Ha pa3THMYUTY MO3UIIH]Y KOjy Tpehu cThye y yrOBOPHOM OTHOCY,
y Teopuju nomaher’ u ymopemnor mpasa?® ce mpasu pas3inka u3Meljy mpaBor u
HENPaBor yroBopa (T3B. JOMULIMIIMPAKkE YTOBOPA) Y KOpUCT Tpeher.

YKOIHUKO H3y3MEMO TIOjeIMHE YTOBOPE KOjH CY IO IPUPOAH cTBapu Beh yro-
BOpHY Y KOPUCT Tpeher, 4ecTo ce He MOXKe Ha HeJJBOCMUCIICH HAaYWH YTBPAUTH Ja
JIM Cy CTpaHe KOPHCT M3 yroBOpa HaMEHIIIE TpeheM NIy Wil TO HHje caydaj.”!
Ox OBOT IMTamka CBAKAKO 3aBUCH M TO JIa JIM Tpehr MOXKe HETTOCPEIHO O Ty KHHKA
Jla 3aXTeBa UCIYHEHhe YMHUI0E (IIpaBu YTroBOp Y KOpuCT Tpeher) nunm o HUje
cHa0e/IeBEH TaKBUM 3aXTEBOM (KOJI HEMTPABOT yroBopa y kopuct Tpeher)??. Me-
hyTuM, IpaKTHIHH 3HAYA] Pa3IMKOBamka Ce HE HCIPILJBYje Y ONpenesheny Aa 1

17300, un. 1023, cr. 1. [TpuTom, cariiacHOCT JyKHHKA je Heono3uBa, 300, un. 1021. cr. 2.

18300, . 149.

19 JakoB Pagumuh, O6ruiayuono iapaso, Hum 2016, 143, Muxauno Koncrantunosuh, Oou-
layuono ipaso — iipema benewrama ca iipegasarva ipogecopa p. M. Koncinaniuunosuha, beo-
rpan 1961, 61; Cnobonan Ileposuh, Obnuiayuono iipaso, beorpan 1986, 438; XKusomup Hophesuh,
Bnapnan Crankosuh, Obruiayuono iipaso, beorpan 1987, 272.

20 Bua. Wolfganf Fikentscher, Andreas Heinemann, Schuldrecht, Berlin 2006, 152-161; Dieter
Medicus, Stephen Lorenz, Shuldrecht — Allgemein Teil, Miinchen 2012, 411-413; Eugen Bucher,
Schweizerische Obligationenrecht, Ziirich 1988, 471-476; Hein Kotz, Vertragsrecht, Tiibingen
2009, 198-203; Peter Apathy, Andreas Riedler, Biirgerliches Recht — Schuldrecht, Linz 2015, 294.

2IHI'3, § 328 . 2. V TOM cMHCITY, HEMAUKH 3aKOHOABall U3PUUMTO Mpeasuha ia ce, y oacy-
CTBY H3PUYHTE BOJHEC YTOBOPHE CTPaHE, CIIPaM OKOJIHOCTH KOHKPETHOT Clly4aja, ToceOHo nmajyhu
y BAIy IIUJb YTOBOpPA, yTBphyje na iu je Tpehe nuie cHabeBEeHO COIICTBEHUM MTPABOM, J1a JIH OHO
MpaBoO CTUYE OIMaX WMIIU oA oapeheHUM ycIoBUMa, J1a JIM je CTpaHama y yrOBOpY pe3epBUCaHO
MpaBo J1a crpede KopucT Tpeher, 6e3 leroBe caraacHOCTH. Y CyMIbH, IIPETIIOCTaBIba ce 1a Tpehe
nuue "He ctude camoctanuu 3axtes (HI'3, § 329), ocuM yKoIHKO KOPUCT KOjy MPUMa HE TIOTHYE
13 yTOBOpa 0 JOXKUBOTHOM u3apkasamwy (HI'3, § 330).

22 HI'3, § 328.
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Tpehe nuIe mMa caMOCTaIHO OTpakuBame uin He. [IpaBHa kBanmubuKanmja
yiore Tpeher yTude u Ha onHOC n3Mel)y KOpuCHHKA U Ty XHHKa (0Ochaoma)??, Ha
MOTYhHOCT OI103MBa KOPHCTH, aJTH ¥ Ha Pa3jiore KOjH MOTY JJOBECTH JIO TPeCcTaH-
Ka yrosopa.>*

2.3. /la id yroBOp 0 0A0paHu OKPHUBJHEHOT MO:Ke 1a Oyae
yroBop y kopuct Tpeher?

VroBop y kopuct Tpeher HHje HUKaKBa moceOHa Bpcta yrosopa.” Ped je
3ampaBo 0 YyrOBOPHO]j OApeadr KOjOM ce JIejCTBO yToBopa mpomupyje Ha Tpehe
mune. [Ipemaa TakBa ogpenda npeacTaBba HHTETPAIHHU I€0 YTOBOPHOT OJTHOCA,
OHa je yjeqHo mocebaH MpaBHU MOCA0 aKIecopHe mpupoze.”® M3 tux pasiora,
Ha4eJTHO, CBAKH YTOBOP BOJFOM YTOBOPHHUX CTpaHa MOXKE ITOCTAaTH YTOBOP Y KO-
puct tpeher.?’ [Tutame je, melyTum, drmMe ce objanrmbasa TO WTo Tpehu cTHYe
MOTPaKMBaE, IaKiie Cy0jeKTUBHO MPaBo, U3 MIPABHOT OJJHOCA Y YHjeM HACTaHKY
HUje y4ecTBOBao. J[pyrumM peunma, Ja Jid je 3a JIejCTBO yroBopa y KOpUCT Tpeher
notpeOHa 1 U3jaBa BHEroBe BOJbE UM KaKaB APYTH 00jeKTUBHHU YCIIOB?

[oxncernmo ce, mpema 300, Kaji HEKO YTOBOPH y CBOjE€ UME MOTPAKHBAHE
y kopuct Tpeher, Tpehn cTiyUe COncTBEHO M HEMOCPETHO MPABO IpeMa Ty KHHKY,
aKo HHje IITa APYTro yrOBOPEHO WIIH HE MPOU3IIa3H M3 OKOJIHOCTH mocia.?s

dopmynaiyja 3aKk0HCKe opeaoe jacHo yrnyhyje Ha To Jia Tpehu HU Ha KOjU
HAYMH HE YUECTBYj€ y 3aKJbyUetby yroBOpa U3 KOjer 3a Fhera HacTaje MOTPaKNBambe.
[NoBepuual (CTHITYJIAHT) ¥ AYKHHUK (IPOMUTEHT) CTYTajy Y YTOBOPHHU OJHOC KOjH
cy MehycoOHO ypeauiin ¢JI000HOM BOJbOM, a FbHXOBA BOJbA je OUIIa J1a KOPUCT U3
yroBopa npunagHe Tpehem smiy. Ca THM cy, JaKie, carjJacHu | jelHa U Ipyra
YTOBOpHA CTpaHa ¥ C aclieKTa Hauena c1000/ie BOJbE Yy OOIUTallHOHUM OJJHOCHMA,
HECIIOPHO je J1a je OBa CarjacHOCT HyXHa IIPETIIOCTaBKa BaJbaHOCTH KJIay3yJie y
KopucT Tpeher.

23 J. Pagumuh (2016), 143; K. Bophesuh, B. Crankosuh (1986), 270-273; O. Autuh (2012),
361-363; C. Ileposuh (1986), 438.

24 Tako, yKOIHKO Tpelin He XKeNu Ja IPUMH KOPHCT U3 YTOBOpa Y YHjeM 3aKJbyUery HHje
y4ecTBOBaO, TO OM MOIJIO J1a JI0BE/e JI0 IPEeCTaHKa yroBopa. YKOIMKO Mak Tpehu He Kelu aa
NPUMH HCITyBerbe, o0aBe3a ce He racu.

25 Jlpyrauuje: Bopuc Busuep y: B. Busnep, Komenitiap 3axona o obeesnum (o6nuiayuonum)
ognocuma, 3arpe6 1978, 607.

26 Petar Klari¢, Martin Vedri$, Gradansko pravo, Zagreb 2014, 461.

27V TEpMHHOJIONIKOM CMHUCITY, XPBATCKU 3aKOH 0 00BE3HMM OJIHOCHMA HaIyITa oapeheme
,,yroBop y kopuct Tpeher u omHOCHY 0pe0y HaCIOBIbaBA ,,yroBapame y Kopuct Tpeher®, unme
Ce Uy Je3WIKOM CMUCIY MpEeIN3HIje HCTHYE JIejCTBO OBE YroBOpHE onpende. Bua. Zakon o obve-
znim odnosima Republike Hrvatske, Narodne novine, br. 35/05, 41/08, 125/11, 78/15, 29/18, 126/21,
Odsek 5 — Ucinci ugovora, Odeljak 2. Ugovaranje u korist trec¢eg, ¢l. 337.

28300, . 149.
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C apyre cTpane, a moyrazehn ox caap >KUHCKOT ofpehema Hadena cioboe
BOJbE Y CMHUCITYy TOTa Jia CyOjeKTH MOTY caMmH Jia ojuIyue fa iu he u ca kuM he
3aCHOBATHU TPaBHU OHOC,” Tpehe JHIle MOCTaje TUTYNAp MpaBa Koje HUje KOH-
CTUTYHCAHO HErOBOM BOJHOM. MIMamo Jiv y BUJTy J1a HAYEITHO CBaKH YTOBOP MOXKE
MOCTaTH YroBop y KopuctT Tpeher, mutame koje ce Hamehe jecTe Ja JIM U CBaKO
e Moke OUTH TpehH KOju cTHYe KOPHUCT WIIH je MoTpeOHa HeKa JoAaTHa To-
BE3aHOCT Ca YTOBOPHOM CTPAaHOM, KOJOM CE€ TAaKBO OJICTYIAWE OJl inter partes
JIejCTBA yroBOPa MOXeE JIOrMaTCKH onpasaaru?’?

3aKOHOM TakaB JAOJATHH YCIIOB HHje n3puunTo npeasuhen. Llrasuie, je-
3WYKO TyMadere OMHOCHE ofpende ymyhyje Ha TO 1a je MPETIoCcTaBKa 3aKOHOaB-
1a Jia Cy cTpaHe yMeTameM TakBe ofpende y Mel)ycoOHH oHOC MMajie HaMepy
yrpaBo Ja Tpehu cTeKHe CONCTBEHH M HETIOCPEIHH 3aXTeB peMa Ay KHUKY. Mnak,
CTpaHe MOTY ¥ IpyTadnje YTOBOPUTH, U3PUUNTO (KaJaa HE TIOCTOJU CIIOP O cajp-
JKUHU BUXOBE HAMEPE) MM TaKBa HAMEpa MOXKE Jla MPOU3IIa3Hu U3 OKOITHOCTH
nociia. Y MOTOHEM CIIyUajy je OTPEOHO TyMAuUuTH KOje Cy TO OKOJIHOCTH KOje
HCKJBYUYjy HAMEpy CTpaHa Ja Tpehu CTekHEe KOPHUCT.

C TiM y Be3u, HUje HECIIOPHO J1a C€ YTOBOP KOjH 3aKJby4yje aIBOKaT 0 o0pa-
HU OKPUBJHEHOT MOXE 3aKJby4YHTH y KOpucT Tpeher. Paznor Tome nexu y okon-
HOCTH J1a je oHOC u3Mel)y cTpaHKe 1 aJIBOKaTa IPBEHCTBEHO OJHOC 3aCHOBAH Ha
yBepemy Jia he mHTepecH cTpaHke y paBHO] cepu OMTH 3amTrheHn Ha HajOOJbU
Moryhu HauuH (oBepeme mpema cayropapauy). Melhytum, y onpehernm curya-
[Mjama, oMy T oHe u3 muTHpane oryke BKC-a, mpaBHa cdepa ce He THIe caMo
OHOT 0 4Mj0j MO3UILHjU CE OJITYUYje Y CyJICKOM (KpUBHYHOM) ocTynky. Ctora ce
oJipenooM 3aKOHHMKA U3PUYUTO OBJalrhyjy onpeljeHa nuiia 1a 3akJbyde yroBop
ca aJ[BOKaTOM.

2.4. 1a 1u okpuBJbeHH Kao Tpehe nuue yBek cTuue
COTCTBEHO M HEMOCPETHO MpaBo?

VY HacTojamy J1a pa3yMeMO HEU3BECHY MO3UIH]y Tpeher, Kao MoJjia3uIlTe
y3UMaMO OHE CHUTYaIlHje KOje Cy HeCIIOpHE.

Hajmpe, nojenuHu yroBopu, o NpUPOAH CTBAPH, jeCy YTOBOPH Y KOPHUCT
tpeher. [Ipumepa pajau, Takas je yroBOp O OCHTyparby KHBOTA yroBapada OCH-
rypama.’! Ocum Tora, IOHEKaJI Cy Pa3JIo3u 3a 3aKJbyYeHhe YTOBOpa YCMEPEHH Ha
3a]10BOJbEHb-E OoTpeba Tpeher nuua, ajnu y3 3aJpKaBamkbe YTOBOPHE MO3HIIH]E.
Hajuemrhe cy TakBu yroBopu MOTHBHCaHHU MOTPEOOM Ja ce pellld HEKH paHUje

29 1. Hukonuh, op.cit., 122, 123.

30 Antun Bilié, ,,Ugovor u korist tre¢eg®, Zbornik radova Pravnog fakulteta u Zagrebu, 6/2011,
1982.

31300, . 943.
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noctojehu mpaBHU omHOC M3Mel)y moBepuoria u Tpeher nmuna (oeHepumujapa,
KopucHHKa).> TakaB je, mpumepa paju, TM0epaTOpHU YroBop y KopucT Tpeher,
KOjUM TIPOMHUTEHT IMIpey3ruMa Ha ce0e AYT Kao IITO je CTUIYJAHTOB pema OeHe-
¢ummjapy.’? Pasior Moxe 6utn u animus donandi, 6yayhu ma moBepuiail Koju je
CBOjy KOPHCT YCTYNHO TpeheM JIUILy U Jajbe 0CTaje NYKHUK MPOTHUBUMHUIOE U3
yrosopa y Kopuct Tpeher nuua (Ha mpuMep, Kaaa poIuTeIbH 3aKIJbydyjy YTOBOP
0 3aKyIy cTaHa Koju he KOPUCTUTH BUXOBO JIETE 32 BpeMe CTYAH]a).

VYKOJIMKO YIOPEINMO HABEACHE CUTYAIIH]e Y KOjUMa Ce 3aKJby4yje yTOBOP
y KopucT Tpeher, Morio 6u ce youuTH Aa ux MehjycoOHO ToBe3yje HarjameHu
nHTepec Tpeher ga unHMIOa Oyae n3BpireHa 6amr memy. Ctora Ou ce, y Cirydajy
CyMIbe, BOJbA yroBapaua MOIJIa TYMaqyuTH yIpaBo nonazehu ox kpurepujyma
IMPBCHCTBCHOI' UHTEPECA, OMNHOCHO Aa JIM UHTCPEC UCTTYHCHA I-II/IHI/I,ILGC KOjI/I nma
Tpehu ompasiaBa KOHCTUTYHCAFE CONCTBEHOT mpasa Tpehem.** YV toM cmucity
WIIYCTPATHBHO je yropehuBame J1Ba HHCTUTYTA: YrOBopa y Kopuct Tpeher u npe-
y3UMame ucnymema u3 4i. 453 300.

Hamme, mpema . 453, ct. 1, npey3uMame UCIYHBEHha Ce BPIITH YTOBOPOM
nu3mely nmyxHuka u Hekor Tpeher xojuMm ce Tpehu obaBesyje mpeMa QyKHUKY Ja
UCIYHH BEroBy 00aBe3y mpema nosepuoiry. OHOC KOju HacTaje TIOBOJIOM TIPey-
3MMama UCITYIheha cBakako nojceha Ha yroeop y kopuct tpeher. Tako, npey3u-
MaJiail je 1y KHUK KOPUCTH (TPOMHUTEHT), TYKHHUK je CTUITYJIAHT, & CTHITYJIAHTOB
MoBepuJIall] 3ay3uMa 1no3unujy oeHeduijapa. nak, jacHa JInHUja pa3aBajamba
npey3uMarma UCITYhEemha U YroBopa y KopHcT Tpeher jecte 3puunTa 3aKOHCKA
oapeada mpemMa Kojoj mpey3uMarail He pey3uMa JIyT, HUTH MPUCTYTa IyTy, Te
MoBepHJIal] HeMa HUKaKBO MPaBo MpeMa lbeMy, OAHOCHO He MOXKE HCTUIATH 3aX-
TEB 3a UCIyICHE IIpeMa npey3umaoity. (4. 453, ct. 3). HapaBHo, oBe ogpende
Cy AMCIO3UTHUBHOT KapakTepa. To 3HauM Ja ce CTpaHe Mory MeljycoOHO 10roBo-
PHUTH JIa TIOBEpHUJIall OCTBapyje HETMOCPEIHO U COTICTBEHO MpaBo mpeMa Tpehem,
Yy KOM CITy4ajy c€ 3aIpaBo 3aKJbyuyje yroBop y KOpHucT Tpeher.

Jakie, OH/1a KaJ1a HUje OUMTICHO Aa Tpehu cTHYe HeMmOCPETHO 3aXTEB Mpe-
Ma AY>KHUKY, TpocyhuBame o mpaBoj HAMEPH YTOBOPHUX CTpaHa MOTJIO OU Ja
Oyme 3acHOBaHO Ha MHUTamy WHTepeca Tpeher auma. Tako, CTUMYIAHT KOjU je
YTOBOPHO HCITYBbeHhe YHHII0e Tpehem 300r Tora mTo My HelTo 1yryje, He ryou
HMHTEpEC Jia JI0 UCIYBema YnHua0e Jol)e, jep ce TUME rac U ’keroba odasesa
npema Tpehem. Hacympot Tome, kana je yroBapame KOPUCTH 3a Tpeher MOTHBH-

32 Vmop. D. Medicus, S. Lorenz, op.cit., 412.

3 Mapuja Kapannkuh-Mupuh, ,,PoMancka cyGjeKTHBHA HOBAI[Mja IPOMEHOM Y KHHUKA:
WHCTUTYT Ha 3anacKy*, [lepcilexiiuge umilniemeniiayuje e@poiicKux ciuangapga y upasHu cuciiem
Cpbuje (yp. CteBan Jlunuh), beorpan 2018, 218. On ucte aytopke B. [lpomena gyscnuxa, beorpan
2017, 100-103.

34 Antun Bili¢, op.cit., 1995.
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CaHO MOOPOYNHCTBOM, OIIPaBIAHO je TpeheM MPHU3HATH COTICTBEHO IPABO Ja 3aX-
TEBa HCITYEbEbe, KAKO OM MOrao 00e30¢IUTH OCTBAPHBAE CONICTBCHE KOPUCTH. S
Hmajyhu y Buay 1a je AejcTBO yroBopa mpeMa Tpehem ofcTymname o OmiuTer
TIpaBrUIa OOJUTAIMOHOT IPaBa O PEJIaTUBHOM JIEjCTBY, OHIA H ,,KOPHUCT Tpeda
pecTpukTUBHO TyMauuTu. C TUM y BE3H, KOPUCT 3ampaBo Tpeda TyMaYUTH KC-
KJBYUHBO y cMHUCITy O0JbMTKA 3a Tpehe nnie.

[MomrTo cMo YTBPAKIIH 1A je y MOTIeAy HacTaHKa yroBopa y Kopuct Tpeher
O/ TIPECY/THOT 3HaYaja BOJba YTOBOPHHX CTPAHA, JACHO j& 1a U3PUUYUTA CATTIACHOCT
Tpeher 3a KOpHCT Koja ce ’heMy UCTTyaBa Huje moTpedHa. C TUM y Be3H, yroBop
KOjH je ca aIBOKaTOM 3aKJByJHJIa CyTIpyTra OKPUBJHEHOT IIPOW3BOIH JCjCTBO U IIpe-
Ma TpehieM, OJTHOCHO OKPUBILEHOM, O TPEHYTKA 3aKJbyuea. Jlakiie, OKpUBIbEHH
MMa [PaBo Jia 3aXTeBa NpyKambe CTpydHe oJ0paHe, OAHOCHO obaBesy Jia 3a U3BpIIIe-
He paJiibe TUIaTh oaroapajyhy HakHay. BberoBo morpaxxuBame yroBopeHe Ko-
puctu (Mpy»arma of0paHe) HacTaje y TPEHYTKY 3aKJbyuetha yropopa.’® Hapasmo,
Tpehu, OTHOCHO OKPUBJHEHU MOXKE J1a OJIOU]E KOPUCT, Kao U J]a C& U3PHUUTO Ca HOM
carmacu. OBe u3jaBe BoJbe, Mel)yTHM, HeMajy YTHIIAj Ha HACTaHAK CaMOT ITOTPaKHu-
Barba Tpeher, Beh Ha weroBy cyaouny.’’

2.5. [1a siu 32 oKpuUBJbeHOT Kao Tpeher HacTaje kakBa 00aBe3a
M3 YTOBOPA y YHjeM 3aK/byuUeky HHje Y4eCTBOBAo?

VYroBapame KOpHCTH 3a Tpeher nMa 3a nociaeIuily HacTajabe PaBHUX Of-
Hoca u3Mel)y Tpu nuna: oHor koju obehasa na he obaBesy ncnynutu tpehem
(obehaorna (MpoMUTEHTa)), OHOT KoMe je oOehare 1aTo (CTUITYJIaHT, TPOMHUCA])
W JUIa Y 9ujy KopucT he ce ucryHuTH o0aBe3a (benedunujap). KoHkpetHo; agBo-
KaT je IPOMUTEHT KOjH je CyNpy31 OKPUBJBEHOT (CTUITYIaHTy) obehao aa he oxpu-
BJbeHOM (OeHeduInjapy) NPyKUTH CTPYUHY OJOpaHy Y KPUBHYHOM TOCTYTIKY.

35 A. Bili¢, op.cit., 1995. OBaj ayTop MCTHYE 1a C€ UCTH KPUTEPHjyM HHTEpECa MOXKE MpH-
MEHHTH U KOJ Npey3uMarba HCIyBhetba, Kaja Tpehn He cTiye camocTalal 3axteB. Haume, crapu
JY’KHHUK j€ JOBOJbHO 3aMHTEPECOBAH J1a IPHCHIIN IIPEY3UMaolia Ha HCITY Bebe, TE CE CaMOCTaJIaH
3axTeB Tpeher He MPeTHoCcTaBIba.

36 C. Ileposuh y: C. ITeposuh, 1. Crojanosuh, Komeniuap 300, Kwura npsa, 1980, 473, b.
Busnep, KomenTap 3akoHa o 00Be3HUM (00auraninoHuM) onHocuma, 1978, 613. Ipyrauuje y:
JNparocias Besskosuh, Komenitiap 3axona o obauiayuonum ogHocuma ca peiuciupom iojmosda,
3a UpaKiuuKy upumMeHry ca upumepuma yioeopa, wysxcou u cygcke tiparce, beorpan 2005, 163:
,,[10 3aKkJpydey yroBopa, kaja Tpehe Iue n3jaBu ja MpuxBaTa 3aKJbyYeHH YTroBop uzMely yro-
Bapaya M JIy>KHHKa, OH Ipey3HMa IpaBa pema J[y’)KHHKY 3a OHa MOTPaKMBakba Koja My je yroBa-
pad IIPEHEeo U HeMOCPEIHO UX OCTBApYje MpemMa Ay KHHUKY.

37 Axo Tpehu 0101je KOPUCT Koja je yroBOpeHa 3a mhera, Wil je yroBapad orno30Be, KOPUCT
MpHITaa yroBapady ako HITO JPYyTro HHje YTOBOPEHO WU He Mpou3ia3u u3 mpupozae nocna (300,
yi1. 152). YroBapau kopucTu 3a Tpeher Moke je 0rmo3BaTH WIM H3MEHUTH CcBe 10K Tpehu He u3jaBu
J1a pUXBaTa OHO LITO je YTOBOPEHO Y meroBy kopuct. (300, 4. 150, ct. 1).
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2.5.1. Ognoc ageokaiua u okpus/beHol

AnBokart je obehao ma he yroBopHy 00aBe3y UCITyHHUTH OKPHBJHEHOM, O/I-
HOCHO J1a he OKPUBJHEHOM MPYKUTHU CTPYUHY OJI0OpaHy Y KPUBHYHOM ITOCTYTIKY.
CaMuM THM, aIBOKAT TIOCTaje HETIOCPEIHH TYKHUK OKPHUBJHEHOT, U OOPHYTO.
OKpHUBJBEHH jeCTe TOBEpUIIALl YHHHI0E, T€ MOXKE HEMOCPETHO 3aXTEBaTH BpILe-
e paabH Koje cy o0yxBaheHe aBOKATCKOM CITYKOOM, a Y BE3H ca 00paHoOM
OKPHBJHCHOT Y KPHBHYHOM TIOCTYTIKY. TO PaBo My jé KOHCTUTYUCAHO YTOBOPOM
nusMel)y ajiBokaTta v leroBe Cyrnpyre.

[Ipema ommtum npaBuinuma, OeHepUIMjap CBOjE MOTPAKHUBALE LIPIIE HETO-
CpeIHO M3 yroBOpa y YHjeM 3aKJbyUethy HHje yaecTBOBao. theroso mpago je, crora,
M3BOPHO, aJIK 3aBUCHO O] yroBOpa 13 Kojer je Hactano.’® C TuM y Be3u, kaaa Tpehu
CTHYE COTICTBEHO MPABO, OH PACIIONIAXKE CBUM TIPUTOBOPUMA H ITPOTHBILCHUMA KOje
¥Ma TIoBepHIal] 00aBe3e (CTUITYJIAHT), aJTd U YKHUK OHUM [TPUTOBOPHMA KOje UMa
mpeMa CTHITYIAHTY>?, TI0 OCHOBY YTOBOpa KOju ce 3aKJbydyje y Kopuct Tpeher.*?
[lTaBwuiie, kaia KOPUCT IOCTAHE HEOTIO3MBA, OCHE(UITH]ap MOXKE JlaJbe Ja CyKaBa
W TIpOIIHpYje 3axTeB. PerinMo, He caMo Jla MOXKe J1a 3aXTeBa HCIyihebe, Beh u 1miTe-
Ty 300T HEHCITY Fb€Fba WITH 33JI01bEHba Y UCTTY Bberby.*! TIpuroBopH TMUHE MpUpoIe
(HTIp. KOMTIEH3AIIH]ja), TI0 IPUPOIH CTBAPH, HUCY 00yXBaheHN OBHM JICjCTBOM.

CXOJTHO OJTHOCHO] 3aKOHCKO] OJIpe/I0H, KOPUCHHUK CTHYE COTICTBEHO U HETIO-
CpEJTHO MPaBo npema Ay kHUKY. CTora, OKpHBIBEHH CTHYE COTICTBEHO M HETIOCPETHO
npaBo mpema aaBokaTy. OH nocTaje TUTYJap CyOjeKTHBHOT MpaBa (IOTPaKUBaba),
OIIHOCHO 3aXTeBa 3a YNHHU0Y, a He came ynauade. [loTpaknBame je cyOjeKTHB-
HO MIPaBo, a YnHKU10a caMo 00jekT Tor nmpasa.*? Haiir 3akoHO/aBall, Jakie, mpet-
MOCTaBJbha J1a YTOBOPHE oApende Y KOpUCT Tpeher nMajy yrpaBo OBO 3HAUCHC.

HapasHo, 3akonofaBan npeasul)a MoryhHoCT J1a CTHIakE CONCTBEHOT Mpa-
Ba MOXe Jia OyJie yrOBOPOM HCKJBYUYCHO HIIH JAPYyTavHje MOXe Jia IIPOH3JIA3H U3
OKOJIHOCTH KOHKPETHOT CITy4aja.

2.5.2. Ognoc cyupyie (ciiuiiyranitia) u ageoxaiia (UpomuitieHiua)

Cynpyra u aJlBOKar Cy JIMIIa Koja Cy CBOJUM CarjlaCHIUM H3jaBaMa BOJba 3a-
KJBYYHJIa yTOBOP O MPYKamy CTPyYHE 010paHe OKPHBJHEHOT. Y KOHTEKCTY yIo-
BOpa y KOpHCT Tpeher, oBaj omHOC ce ogroc dokpulia.

CanpxuHCKH, BUX0B Mel)ycoOHH 0HOC oAroBapa OUJI0 KOjeM YrOBOPHOM
oJIHOCY ofpeljeHor THIIA: OIHOCY KYTIIa U MPOoJaBIia, IPEBO3HUKA U MyTHUKA, &
OBJIE YTOBOPY O OJIOpaHU OKPHBJHEHOT.

38 J. Paguuuh (2016), 154.

3 [Ipumepa pajau, IPUTOBOP HEMCIYHEha YTOBOPa, HEBAKHOCT YTOBOPA U CIIMYHO.
40300, gm. 151.

4 D. Medicus, S. Lorenz, op.cit., 413.

42 M. Vedris, P. Klari¢, op.cit., 462.
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IMocmarpaHo ¢ acnekTa OMIITHX MPaBHJa, HACTAHKOM YTOBOPHOT' O[HOCA,
HACTaje 3ampaBo 00aBe3a Koja ce Mopa UCIIYHHTH OHAKO KaKo Cy Ce CTpaHe JIoro-
Bopmuie. Kon yroBopa y kopuct tpeher, ctpane ¢y ce JoroBopuiie yrpaso jia oda-
Be3a Oyjie ucnymweHa HekoM Tpehem. OBo Ma fBojako 3Hauewe. C jeHe cTpaHe,
YKOJIUKO OM MIPOMHUTEHT 00aBe3y UCITyHUO CTUITYJIAHTY, 00aBe3a ce He Ou yracu-
Jia jep HUje UCITYheHA Ha HAYMH KaKo je To yroBopeHo. C Ipyre cTpaHe, OKOJTHOCT
Jla je y YTOBOPHOM OTHOCY 03HA4YeH KOPHUCHUK, OeHePHUIIHjap, He UCKIBYUyje CTH-
MyJIAaHTa U3 YTOBOPHOT OJlHOCA. HampoTuB, OH nMa Mpaso jJa 3aXTeBa UCIY HhCHE
obaBe3se TpeheM ITHIY y 4]y KOPHCT j€ yTOBOP 3aKJbydeH.*

2.5.3. OgHoc okpusmenol (benepuyujapa) u cyipyle (ciuuityraniia)

W3mely oxpuBsbeHOT Kao OeHeHIrjapa 1 Cynpyre Kao CTHITYJIaHTa II0CTO-
jU OITHOC KOju OM ce, y KOHTEKCTY yroBopa y Kopuct Tpeher, Morao cmarpaTu
CIIOJBHUM (BaJyTHHU ofHOC). HUuTH cynpyra nma o06aBe3y nmpema OKpHBJHEHOM,
HUTHU OKPUBJbEHHU MMa 00aBe3y mpemMa cynpysu. IpyruM pednma, jeqan mpema
JIpyroM HEMajy HUKaKBHX 3aXTeBa KOjU IPOM3JIa3e U3 yroBopa 0 00paHu OKPH-
BJbEHOT 3aKJbyueHOr y kopucT Tpeher. [lItaBuiie, mpema npaBuiimMa yroBopHOT
mpaBa, oJJHOC OeHeduIMjapa U CTUITYJIaHTa Hajdyemrhe He HacTaje y TPEHYTKY
3aKJbydea yropopa, Beh my nperxonu. bume ce, 3anpao, o0jaiimbasa 3001 yera
j€ CTUIYJIaHT OJUTYYHO JIa KOPHUCT U3 YTOBOpa HE Y)KUBA OH, HEro OeHeduiujap.
Pasnor 3a To Mmoxxe fa Oy1ie, mpuMepa pajau, HeKH paHuju YT CTUIYJIaHTOB, KOjH
ce Kopuihy MOJKe YracuTH HIIM CMambHUTH. ICTO TaKo, pas3iior ce MoXKe Hala3uTh
Y PONOMHCKUM U MPUjaTeJbCKUM OJHOCHMA, LITO j& OBJIE CIyYaj, KaJla CTUITYJIaHT
JKEJH J1a KOpUIIThy M3 3aKJbyYeHOT YroBOpa MoMorue oeHeduiujapy. Moryhe je
nak jia oeneunujap Oyzae 1 HakHaJIHO ojipeleH, ako Cy yroBOpoOM JiaTH eJIeMeH-
TH KOjH JINYHOCT OeHeduiujapa ynHe onpeauBuM. [Ipumepa panu, mocinogasan
3aKJbyuyje yroBOp ca TYPUCTHUYKOM areHIMjOM O OpPraHHU30Baly MyTOBamba y
KOPHCT 3aII0CIICHOT KOjH Yy IPBOj ITOJIOBHHU I'OIMHE OCTBAPH HAjOOJbE pe3yITaTe.
Autn, pa3iosu 300r KOjUX e KOPUCT yroBapa 3a Tpeher mory na Oyny v Helomy-
mTeHd. Ta OKOJTHOCT He yTHYe HEIOCPETHO Ha MMyHOBa)KHOCT YyTOBOPA Y KOPHCT
tpeher, jep je oHa, KaKo CMO HaBeJIW, Be3aHa 3a CIIOJbHU OHOC. [IpOMUTEHT YHHUI-
Oy mMopa na n3Bpiu. O IpaBHOj BaJbaHOCTH OJTHOCA CTUITYJIAHTa U OeHepHInja-
pay morieay npuMJbeHe KOPHCTHU Ce paclipaBiba U3BaH yTOBOPA KOJUM je KOPHCT
TpeheMm KoOHCTUTYHCaHa. **

3a 0Ir0BOp Ha MUTamE J1a TU OKPUBJHEHHU Kao Tpehe Jnlie MocTaje 1y KHUK
NPOTUBYMHHAOE U3 3aKJBYYEHOT yTOBOpPA PEJIEBAHTAH j€ MPETXOIHO 00jalIbeH OTHOC
nzMely npomutenTa u 6eHedurjapa. Y TOM cMUCITY, TOceOHO HarjamaBamo Jaa

4300, un. 149 cr. 2.
44 C. PamosanoBuh y: bojan ITajruh, Cama Pagosanosuh, Atuna Jlynam, Ooiuiayuono
ilpaso, Hou Cap 2018, 320.
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Tpehu He mocTaje MYKHUK MPOTHBUMHUIOE jep HUjEe YUECTBOBAO Y 3aKJBYUCHHY
yroBopa. OH je nejcTBOM yroBopa o0yxBahieH camo y HOrjieay KOPUCTH KOjy CTH-
4e, a He ¥y TOoTJIeAy TpoTUBYNHU 0. Jlpyradunje TymMmaueme O1 ce CBaKaKo Ipo-
THUBUJIO ¥ OMIITEM MPABUIY YTOBOPHOT MpaBa MpemMa KojeM HUKO He MOKe OUTH
obaBe3aH Ha YHIHEE, OJHOCHO TIPOIYIITame 63 merose Bosbe.*> ClieicTBEHO,
HU 00pa3IoKemhe CYJCKe OMIYKE Y eIy y KOojeM OCHOB o0aBe3e OeHedunujapa
Jla UCTIIIATH HAKHAJY aJIBOKATY JIEXKH y OKOJIHOCTH JIa IaTO ITyHOMohje nma eJre-
MEHTE YroBOpa y KOpHcT Tpeher, Huje OIp>KUBO.

3. JIA JIU HAKHAJTHO JIATO ITYHOMORJE OJ CTPAHE
OKPUBJLEHOI YTUYE HA TTIPABHY CY/IBUHY
YI'OBOPA Y KOPUCT TPEREI?

Kana ce jemHo nmurie o0aBexe apyrom Ja hie ucnynuru odasesy Tpehem muity,
Tpehe nuIe cTHYe CONCTBEHO M HETOCPETHO MPABO J1a OJf Iy’)KHUKA 3aXTeBa UC-
nymeme o0ehaHor. 3aKOHCKOM 0/Ipe/I00OM O HermocpeaHoM mpaBy Tpeher Huje
npensuleHo 1a ce Tpeh 0 KOpPHUCTH MOpa M3jaCHUTH YOIIIIITEe, & HAPOUUTO HHjE
npeaBuleHo 1a HacTaHAK HKErOBOT HEIIOCPEIHOT MTPaBa 3aBUCH O]l U3jaBe HEroBe
BoJbe. [IpakTraHO, TO OM 3HAYHIIO /1a YTOBOP MOYUEE J1a TPOU3BOIH JIEjCTBO (a
TUMe U ipeMa Tpehem sniy) u pe Hero mTo ce Tpehu uzjacHu o kopuctu. Taxko,
aJIBOKAT M3 HaIer mpuMmepa, Beh ox 3akipydera yroBopa MoXe J1a yYuHU HHU3
NPHUIIPEMHUX PalbU PaJd KOHAYHOT UCIYHhEeha YNHUI0E, 11a U HE3aBUCHO O
Tora ja i he ynHII0a ONTH CripedeHa ofnoHjamkeM Tpeher Wi ONo3MBOM CYIIpyTe.
CrencTBeHO, TPOLIKOBH KOj€ je ¢ TUM Y BE3U YUHMHHO, NaJajy Ha TEpET Cynpyre
Y OH WX je Ty>XKaH HaJJOKHAAUTH. Y OOPHYTOM CITy4ajy, OJHOCHO Ja JA€jCTBO YTo-
BOpa 3aBHCH O]l M3jaBe BOJbE OKPUBJHECHOT, TPOIIKOBU OM C€ MOTJIU CMaTpaTH
HEOIIpaBJaHuM, I1a TUME U U3y3eTHUM U3 00MMa HaKHa/ie Ha KOjy OM €BeHTYaTHO
aJIBOAKT UMAo0 TPaBo.

OKOJHOCT J1a 3aKOHO/IaBaIl JISjCTBO YTOBOpa HE BE3yje 3a M3jalllhaBarhe
Tpeher He 3HauM Aa Tpehn He MOXKe Ja ce M3jacHH, OHOCHO J]a TheroBa BOJba HUjE
peneBaHTHA 3a caM YTOBOP M3 KOjer je KOPHUCT HacTasna. HanpoTus, u adhupmaTus-
Ha M HeraTHMBHA u3jaBa Tpeher yTudy Ha IpaBHY CyJIOMHY 3aKJby4YCHOT YTOBOpA.

[TpBo, 3aKOHOAABAIl OCTABJFA MOTYNHOCT CTHITYJIAaHTY J1a ONO30BE KOPUCT
3a Tpeher wnm na je u3aMenwu, cBe A0k Tpehu He u3jaBu 1a je npuxsara. Kaga to
YYUHH, YTOBOpeHa KopucT Tpeher mocraje nepdexran mpaBHH 1TOCA0, KOjU KOH-
CTUTYHILE OTPaXKUBakhe OeHePHIIMjapa, Kao leroBO CAMOCTATHO U CONICTBEHO
npaBo. CTHITyJIaHT BUILE HE MOXKE Ja YTHYE HA HETOBY CaJp)KHHY Y TOTJIENY
KOHKpETHE YMHMJI0E, HUTH Ha JIaJby MIPaBHY CyI0UHY.

45300, ui. 153, ct. 1, y Besu ca ui. 10.
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Onpa xama ce obaBe3a y KOPUCT Tpeher nMa UCITyHHUTH TEK ITOCIEe CMPTH
CTUIYJIAaHTa, OBAj MOXE CBE JOTJIE, TIa ¥ CBOJUM TECTAMEHTOM, OIIO3BAaTH KOPUCT
yroBopeHy 3a Tpeher, YKOIMKO U3 caMOr' YTOBOpa HIIM U3 OKOJITHOCTH HE MPOU3-
Ja3u mTa apyro.+é

VY ciydajy kaga Tpehu ogOuje KOpHUCT KOja je YrOBOpEHa 3a mhera, KOPUCT
MpHIaga CTUIIYJIAHTY, jep OH U jeCTe YrOBOPHA CTpaHa U3 YroBOpa y KOjeM je
obaBe3a nmpomuTeHTa Hactana.*’ [I[pOMUTEHTOBA MO3MITHjA CE HE MEHha YHFCHUIIOM
na 6enedunujap He xenu Aa npuMu KopucT. OH je nyXHHUK onpehene unnuoe,
T€ je 3a Ibera HPeJIeBAaHTHO Ja JTK he 0Ha OMTH HCITYHeHa ’heTOBOM CayToBapauy,
niu Tpehem numy. Mctu je ciydaj ¥ Kaja CTUITYJIaHT OII030BE KOPHUCT.

CTunyJanT ¥ MPOMHUTEHT MOTY C€ JOTOBOPUTH M ApyTadwje, 1a on0Hjame
Tpeher racu obaBe3y mpoMuTeHTa. FIcTO MOXKe Aa MpoM3Ia3d ¥ U3 IPUPOJE MOCIa.
To je Hajuenthe cirydaj kama ce KOPHUCT yroBapa ¢ 003MpoM Ha mocedHa CBOjCTBa
JUYHOCTHU Tpeher wim cy pa3iio3u TakBe IPUPOJIC J1a HE OlpaBiaBajy OICTaHaK
obaBe3se oH/a Kaja OeHeUIjap TaKBY KOPUCT He KeTu.*

4. 1A JIM1 N3 HOBOI"' YT'OBOPA O O/IBPAHU OKPMBJBEHOT"
HACTAJE COJIMJAPHA OBABE3A HAKHAJIE IIOCTOJERET JIYTA?

V cBeTIly cxBaTama HCTAKHYTOT y CyJCKO]j OJUTYIIH O YTOBOPY Ca aJBOKATOM
y KOpHCT Tpehier, ocTaje HejacHO 0/ KaKBOT je 3Hauaja 3a o0aBe3y miahama HakHa-
Jie aJIBOKaTy YMI-CHUIA JIa je€ OKPUBJHEHH HAKHAIHO, YCMEHO Ha 3aIMCHUK, 10
nmyHoMmolije aJlBoKary.

OOpa3ioxeme cyCcKe OIUTyKe Hac BOU y JBa rpaBua. [IpBu je oHaj Koju ¢y
EKCILTUIMTHO KBaJu(duKyje, a To je J1a je TAKBOM H3jaBOM 3aKJbyUeH HOBU YTOBOP
0 0ZI0paHU OKPUBJBEHOT, OBOT ITyTa n3Mel)y OKpUBJbEHOT U afBoKaTa. Jpyru ce
Hamehe yIpaBo yKa3uBameM Cy/ia [a IPBOOMTHO 3aKJbyUeHH yTroBOp, n3Mely cy-
npyre U a/IBOKaTa, iMa eJIeMEeHTe yroBopa y Kopuct Tpeher.

4.1. O6aBe3a HaKHA/Ie y CJY4ajy 12 je 3aK/by4eH HOB YTOBOP

VY norneny oapehuBama Koju je yroBop 3akJbyueH n3Mel)y 1Be cTpaHe cBa-
KaKo Jla BOJba YTOBOPHHX CTPaHa, lUXOBa HAMEPA, MMa MTPECyTHU 3Hauaj. Y TOM
CMHCIY, YCMEHO JaTo IyHOMohje OpaHuoIly y TOKY HOCTYIIKa HUje HUIITA APYTO
JI0 3aKJbyUCEhe YToBOpa 0 0J0paHu OKpuBJHeHOT.* YnHH ce J1a je 0BO HECIIOPHO

46300, ui. 150, ct. 2.

47300, 4. 152.

48 YobuuajeHu mpuMep jecTe KO yroBopa O J0KHBOTHOM H3J/piKaBarby y KOpHCT Tpeher.
Omnpa kana Tpehn ogbuje 1a mpuMu U3apKaBame, U 00aBe3UBaKka CTUITYIAHTA Ha TIPOTHBYH-
HUA0y BUIIE HE TOCTOjH.

49 3KTI, . 75, cT. 2.
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Cy/y KOjH je OIITyYMBAO O 3aXTEBY 3 UCIUIATY HAKHAJIA U CTPAHKaMa y TOM CIIOpY.
CrencTBeHo, HOBU yTOBOP IIPOM3BOAH JIejcTBO N3Mel)y OpaHHOLa M OKPHUBJHEHOT,
Te je Ny)KHUK HCIUTaTe HAaKHaJIe OKPUBJbEeHU. [Ipema nmpasriimMa yroBOpHOT Ipa-
Ba, OKPUBJHCHH MMa 00aBe3y Jia MIaTH HAaKHAJy CaMO O] MOMEHTA KaJia je oCTao
Jpyra yrOBOpHA CTpaHa, OJHOCHO Kaja je 1aTto ycMeHo myHomohje.> IltaBuiie,
¢ 003upoM Ha TO J1a je MyHOMONje jelHOCTpaH paBHU 110CA0, OHO d priori He
cTBapa 06aBe3y 3a OKPHBJHEHOT Kao BIACTOJABIA, @ UMajyhnl y BUIY Z1a IIpeT-
XOJIHO 33aKJbYUYCHH YTOBOP HHUjE MPECTAO Ja TPOU3BOJIHU JICjCTBO, HE MOpa JIa YITy-
hyje Ha TO ma ce HaKHAIHO MATUM ITYHOMONhjeM 3aImpaBo JKelH 3aKJBYYUTH HOBU
YTOBOP.

C acriekTa peiMeTa yroBopa 0 HaJory 3a MpyKamke aJBOKATCKE YCIyTe, 3a
OKPHBJHEHOT HE HACTaje HUKAKBO HOBO IIPAaBO, OJJHOCHO MOTpakuBame. OnopaHa
OIl CTpaHe aaBOKaTa Omia My je ooe30elheHa i Ha OCHOBY IMPETXOTHO 3aKJBYUSHOT
yroBopa. Hamoromnpumari, angBokar, 1akie, caja yMecTo jeJJHOT UMa J[Ba HaJIOTO-
nasna. Kanma je peu o 00aBe3u ucruiare HaKHaJE, Ta YHHCHUIA MOXKE J]a UMa
3Ha4aj, Oy yhu 1a mocToju BUIIIE HAJIOTO/IaBalla 32 U3BPILICHE jeTHOT HCTOT Iocia
(nnu Bute). [Ipema 300, ako je BHIIIE HAJOTOIaBaIa TIOBEPUIIO HATOTOIIPUMITY
U3BPIIEHHE HAJIOra, OHU MY OArOBapajy conuaapHo.’! Amum, 1a 61 mocrojana co-
JUIapHa OJITOBOPHOCT, MOTPEOHO je Jia Cy HAJIOTOAaBIU U HAJIOTOIIPHMAI] Be3aH!
UCTUM yroBopom.>? OBjie TO HHje city4aj. JIoCaeIHOM MPUMEHOM PeIeBaHTHHX
onpenaba w OMINITHUX MpaBUJIa YTOBOPHOT MpaBa, y morjieny obasese rmrahama
HaKHaJle, OKPUBJLEHH OU OO Ty KHUK OJ] TPEHYTKa JlaBama myHoMmohja, a cyrnpyra
OJI TPEHYTKA 3aKJbyUeHha YIOBOPA Ca aJBOKATOM. Y BPEMEHCKOM pa3io0Jby y KojeM
o0a yroBopa JejCTBY]Y, mocTojana Ou, 1aKje, 1Ba AyKHHUKA, jeaH mopes JpyTor.

C tuM y Be3H, a mocedHo nMajyhn y BHAY a ce y TOoTJIeAy OTpakiuBamba
OKPHBJHEHOT HUIIITA HE MEHha YUHCHUIIOM JIa j€ U CaM 3aKJby4HO YTOBOP, MIOCTa-
BJba CE MHUTAE JIa T TAKBY H-ETOBY HU3jaBy BOJbE MOKEMO TYMAUYUTH Kao U3jaBy
0 MpUCTYyNawy AYTY (intercessio cumulativa).

Hamme, yroBopom m3mel)y moBepwuoria u Tpeher, kojum ce Tpehu obaBesyje
noBepuony Jia he ICyHUTH BEroBO MOTPAKUBAKE O IYKHUKA, Tpehu cTyna 'y
obaBe3y mopen Ay KHHKa.>? Y HaleM mpuMepy, IIOBEPHJIAIL ca KOjuM Tpehu 3aKJby-
4yje YroBOp O MPHUCTYIAalky YTy jeCTe 3alpaBo MoBepuial] HaKHaJe, OJHOCHO
anmBokar. JIy»KHHK je MaK cyInpyra Koja je MHUIHjalTHO 3aKJbydniia yrosop. [Ipu-
CTyNUJIAI] U TY)KHUK HUCY HU Y KAKBOM YTOBOPHOM OJIHOCY (TauHH]je, HE MOPajy
na Oyny, a ako M jecy, TakaB (bUXOB OJHOC OCTaje M3BaH YTrOBOPa O MPUCTYTIALY
JyTY), T€ CBAKO O lbUX AYTYje MOBEPHOLly CAMOCTAJIHO 1I€0 AYT. Y TEOPHjU HUje

50300, . 26, un. 148.

51300, un. 764.

32 Ymecto cBux: M. Tpajkosuh y: C. Tleposuh, Komeniuap (1995), komenrap y3 4i. 764, 1293.
3300, ui. 451.
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npuxBaheH cTaB /a je BUXOB AyT comuaapad.>* 360r Tora MpUCTYIIMIIAIl HEMa
MpaBo perpeca npemMa AYKHHUKY 4dju je 1yT ucruiatuo. OH TUME 3a1paBo HCITy-
aBa CBOjy 00aBe3y mpema MOBEPHOILY, U3 BUXOBOT Mel)ycoOHOT omHOCa, T€ je
WPEJICBAHTHO J1a JIU CE€ IY)KHUK TOME IMPOTHBU HJIH HE.

Jlakiie, HU y jeTHOM OJ1 HaBEJCHUX MOTYhUX HHTEpIpeTaIlija OMHOCA KOjH
HacTajy Mel)y oBUM JMIIMa, HE IOCTOjU OCHOB 32 COJIUJIAPHO 00aBEe3UBaE.

4.2. OdaBe3a HaKHaje y CJIy4ajy Aa HHje 3aKJbYy4YeH HOB YTOBOpP

Ykonnko OUcMo yroBop 0 00paHu OKPUBIEEHOT H3Mel)y cynpyTe 1 ajBokara
cMarpair YroBopoM y KOpucT Tpeher, mocraBiba ce MUTamke KakaB 3Hauaj uMa
nmyHoMohje 1aTo o1 cTpaHe okpuBJbeHOT. [1omiTo 3 00pasiiokema CyICKe OITy-
Ke HUje Moryhe cazHaTH caJp>KHHY U3jaBe BOJbE KOjY j€ 1a0 OKPUBIHCHH TTOBOIOM
aHTa)XXOBama OpaHHOIIa, MOTJIM OMCMO TAKBOj U3jaBU JIaTH 3HAUCHC carjialiaBarmba
ca koputrhy Koja My je HAaMeHheHa YTOBOPOM O HAJIOTY.

Kaxko cmo To Beh npeTxoiHo 00jaCHIIIH KOJT OJTHOCA KOjU HACTajy U3 YTOBO-
pa y xopuct Tpeher, TakBa carjacHOCT He JIOBOJIU 10 IIPOMEHE TTOBEpHOIa, HITH
Iy )KHUKa, Beh cripevyaBa CTUIyJIaHTa Ja ONI030BE WU U3MEHU KopucT. CriencTae-
HO, CTUITYJIAHT OCTaje jeIMHU AY)KHUK, HAKO C€ YTOBOP HE HCIyHhaBa y HEroBYy
kopucT, Beh y kopuct Tpeher numa. Y oBoM cityuajy HE caMo Jia He IIOCTOjU COJIH-
JAPHOCT Iy )KHHKA, Beh je Iy )KHUK HaKHAJIe NCKJBYYUBO CTUITYJIAHT.

5. JOLLI HEKA TTIPOMUILIJBAIA O IY)KHUKY OBABE3E
HAKHAJIE TPOLLIKOBA AJIBOKATY

Hacrojehn na o6pasmnoxu cBojy omnyky, Cya HyIM HEKOITMKO MTPaBHUX KBa-
nuduUKaIKja 0JJHOCA U3 KOJUX I[PIE CONUAAPHY OJTOBOPHOCT CYINpPYyKHUKA 32
UCIUTaTy TyroBaHe HAKHAMY aJBOKaTy. Kako cMO y IpeTXoaHOM n3jaramy ncTa-
KJIM, HU jeJlHA HE yTEeMEJbYyje ONIYKY CyJia. ¥3 TO, OHO IITO BUIIE YHOCH KOH(]Y-
3Hjy jecTe cama YUH-EHUIIA J1a HU CYJ HE OIpe/ielbyje MPEIH3HO O KOM IIPaBHOM
OCHOBY COJIMJIapHE OITOBOPHOCTH 3a Iutahame HaKHaJe ce paind y KOHKPETHOM
CIy4ajy.

Hawnwme, yka3zaHo je Ha TO J1a 3aKJby Y€€ yroBopa 0 010paHu OKPHBJHEHOT Cca
aZIBOKaToM, a y kopuct Tpeher, Huje cacBuM HecriopHo. MehytnMm, onpendom da-
Ha 75 3aKOHHMKA O KPUBUYHOM MOCTYIKY je U3PUUUTO MPOMHCAHO 4 ,,jeAHOT UITH
BUIIIe OpaHIIIana MoKe n3adpaTu 1 IyHOMOohjeM OBIIaCTUTH  jeTHO O TAKCATHB-
HO HaBeJIeHUX cyOjekara, Mely kojuMa je U Cynpy>KHUK OKPUBJHEHOT. JacHO ce
UCTHYE J1a YTOBOP ca OpaHHOIIEM MOXe 3aKJbYYUTH HE CaMO OKPHBJHCHH HIIU

34 B. Crankosuh y: C. [Teposuh, Komeniuap (1995), 1006, b. Busnep, Komeniuap (1978), 1456.
b. Ilajruh y: b. [Tajtuh, C. PagoBanosuh, A. {ynan, op.cit, 167. dpyrauuje J. Paguuuh, op.cit, 451.
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FbETOB 3aKOHCKH 3aCTYITHUK, HETO U IPYTH CYOjeKTH KOjH ca OKPUBIHEHUM CTOjE ¥
POIOUHCKO] WU IPYT0j OJIMCKO] UIIK CPOITHO] Be3H (M caMO HABEJCHH CYOjeKTH).

Jakie, IpaBHIIO je J1a yTOBOP ca aJBOKATOM O MPYKaky aJBOKATCKHX yCITy-
ra 3akJpy4yje CTpaHKa KOja HaBeIeHEe yciyre kopuctu. HapaBHo, ca oBOM cHTY-
aIlijoM Ce M3jeHauaBa ¥ 3aKJbyUehe yTOBOpa ITyTeM 3aCTyITHUKA, jep 3aCTYITHUK
UCTyTa y UME U 3a pauyH 3actynaHor. [logceTnMo ce, OCHOB 3a 3aCTyHamhe MOXKE
ce HaJla3UTH y 3aKOHY, CTATyTy WJIH Y BOJbH YTOBOPHHUX cTpaHa. Kako oxpenda
3KII u3puuuTO HABOIH KO CY CYOjeKTH, OCHM OKPHBJBEHOT, KOJU MOT'Y 3aKJbyYH-
TH yTOBOP ca n3abpaHuM OpaHUOIIeM, YMHU HaM C€ Ja je 3aKOHOIaBall HHTEPBE-
HHCcao y chepu YroBOPHOT MpaBa, YIpaBo ca I[UjbeM Ja oMoryhu oKpuBIEEHOM
CTpyYHY 00paHy, OMJIO N1a je Y IPUTBOPY WIIH HE, U 0e3 003Mpa Ha TO KaKBa je
Ka3Ha 3anpehena 3a KpUBUYHO €710 300T KOjer ce MOCTyIaK BOau.>

Hamme, ogpehyjyhm kpyr cyOjexata Koju MOTY 3aKJByIUTH TaKaB YTOBOP,
MMOCMATPaHO C aCIeKTa YTOBOPHOT IpaBa, 3aKOHOAABAIl 3alIpaBO THM JTULIUMA
naje oByaniherme 3a 3acTyname 3a 3aKJbyuehe KOHKpeTHOT yroBopa. HaBenena
JIMIIa MOTJIa OM ce CMaTpaTH CHElHjaJHIM 3aKOHCKUM 3acTymHuIuMa. ® Tako
MOCMATPaHO, yroBOP O MPYKarby aJJBOKATCKUX YCIyTa KOju OpadyHH JIpyT, CPOTHUK
WU IpYTH OBiamheHu Cy0jeKT 3aKJbyUH Ca aJIBOKATOM jeCTe yrOBOP KOjH MPO-
M3BOIM JejcTBO U3Mely agBokara m okpuBJseHOT. J[pyTo nuie, 6e3 003upa Ha TO
mITO UMa oBJamheme Ha 3aKJbyYeHe YTOBOPa, JaKJiie, HUje YTOBOPHA CTPaHa, T¢
HE MOKe OMTH HU 00aBe3aHO Ha HAKHAIY aJBOKATY.

Y 0mHOCHO] Ofpen0u 3aKOHOMUCAI] UTIaK HE ONpelesbyje Ha TaKaB HAYMH
CBOjCTBO OBJanTheHor JINIa y yroBopHOM ofmHocy. UMajyhu y BUIy 11a 3aKJbydemhe
yroBopa IMyTeM 3acTyIHuKa Tpeba na OyJie TpaHCIIapeHTHO, N30CTajalkbe PopMy-
nanuje ,,y UMe 1 3a pauyyH‘ MOTJIo OM YKa3uBaTH U Ha OJICYCTBO HAMepe 3aKOHO-
MKCIa J1a OBJIANTheHO JIKIIE 3ampaBo 3aKJbyuyje yrOBOP ca aJIBOKATOM Y CBOjCTBY
3aCTYIHUKA, KOjH M0 IPUPOH CTBAPU OCTaje U3BaH YTOBOPHOT OJTHOCA.

[NojennHu ayTOpH y OKOJHOCTH J1a j& yTOBOP Ca aJJBOKATOM 3aKJby4YHUIIO HE-
KO OJ1 OBJIAITNEHUX JIUI[A BUJIE U OCHOB MOTPaXKMBAKA aJIBOKATCKE HAKHAJIE yIIpa-
BO O] JIMIIa Ca KOjUM je YroBop 3akjbyueH. Tako, aytopu Bacussesuh u I'pybay’’
y KomeHnTtapy 3akoHHKa O KPUBHYHOM TMOCTYIIKY U3PUYUTO HABOJE JIa j€ OJHOC
u3Mel)y OKpUBJbEHOT 1 OpaHHOIla Kojer cy u3abpasa opnainheHa Jiniia HiCTOBETaH
OIIHOCY OKPUBJHEHOT U OpaHMOIIa KOjer je caM OKpHBJheHU n3abpao. Ca TUM ce U
Mu craxemo. Ho, oBU ayTopu Jajbe HCTHUY JIa je jeMHa pa3iiiKa y TOME IITO
OpaHmoIIa KOjeT je caM OKpHBJhLEHU M3abpao miaha oKpruBJEEHN U MOKE Ja OTT0-

3 O ciyuajeBuMa 00aBesHe cTpydHe onOpaHe B. Muma biaxuh [Tasuhesuh, ,,06aBe3na
CTpy4Ha o0paHa y KpUBHYHOM IIOCTYTKY", 300pHuK pagosa Ilpasnoi gpaxyniveiia y Hosom Cagy,
1/2018, 413-429.

56 O 3akoHCKOM 3acTymnamy B: B. Bogunenuh, op.cit, 473-474.

57 Tuxomup Bacusbesuh, Momunino ['py6au, Komeniiap 3axona o kpusuunom wocuyxy,
Bbeorpan 2002, y3 4. 68 (koju oxrosapa cagamimbem wi. 75 3KIT), 146, map. 8.
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30Be myHOMOhje. Jlakie, 3aKJbydyjeMo Jla CYIIPOTHO BaXKH y CIy4ajy na je opa-
Huoua nzadpaso opnamrheHo nuue. Taga Ou, CXOAHO MUILJBEHY OBHX ayTopa,
Opanworna mrahamo wIe Koje ra je aHrakoBalo, a Koje 0u (jenHO) MOTJIO U Ja
oro3oBe mynomMohje. MeljyTum, OKpruBIbEHH MOKE, YaK U KaJia je YTOBOP 3aKJbydH-
JI0 OBJIAITNEHO JINTIE, Aa OM0Hje onOpaHy | MpyKame IIpaBHe ToMOohH o1 cTpaHe
onpehenor 6panuona.>®

BKC na cnmryad Ha9WH y ITUTHPAHO] OMITYIIH 00pa3iake OCHOB 00aBe3e Cy-
npyre OKpUBJLEHOT Ha MCIUIATy HaKHaJe aJABOKaTy HaBojehu Aa je ynmpaBo oHa
3aKJby9HIIa yTOBOP M3 KOjeT je HacTayo nyroBame. Jlomymre, monajyhu ma 3akiby-
YeHU yTOBOP ,,MMa eJleMeHaTa yroBopa y kopuct Tpeher* 30or uera, mpema BKC,
1 OKPUBJBEHH TIOCTAje MYKHUK HaKHAJE, Ce yaaJbaBa Ol jaCHE WHTEPIIpETaIlHje
onHocHe oxpende 3KII-a, a Tume u cnopHor ogHoca. lllta yonmre cyny 3Ha4u
Jla YTOBOp MMa eJIEMEHTE YyroBopa y KOpucT Tpeher? YTroBop Wiu TO jecTe Uiu
Hyje. [Ipu Tom, kako je Beh panuje objaurmeHo, HU YroBop y KopucT Tpeher He
cTBapa 0obaBe3y 3a OeHeduIIjapa, OMHOCHO OKPUBJHEHOT. J|y)KHUK HaKHAJE jecTe
JUILE KOje je YyToBOp 3aKJby4HJio, ITO U Bacumwesuh u I pybau umajy y BULY Y
KOMEHTapy OTHOCHE oapeoe.

Hctu cTaB ayTopu U3HOCE U Y JIeNly KOjU ce OOHOCH Ha ofpendy o rtahamy
Harpaga v Hy)KHHUX H37aTaka,’’ nako ce 3aKOHOJIaBall O TOME He M3jalllbaBa Ha
n3pnuuT HauyuH. Hamme, nmpema aktyeaHom ui. 266, Harpaay 1 Hy»KHE U3JaTKe
Opanwmorna u myHoMmohHuKka ormreheror, omreheHor kao Ty)KHOIa HJIA TPABATHOT
TY>KHOIIa TYXKHO je Jla [JIaTh 3aCTyNaHo Juie, 0e3 003upa Ko je 1Mo oIy Ly cyna
Jy>KaH Jla CHOCH TPOIIKOBE KPUBUYHOT MOCTYIIKA, OCHM aKO IO ofipedamMa OBor
3aKOHMKA Harpaja 1 Hy>KHU U3Aaly OpaHUOIa ajajy Ha TepeT OyIeTCKUX cpel-
ctaBa cyia. To 3Haum oH/a Kajia Ou Tiahame Harpajie v Hy )KHHX U3/laTaka yrpo-
3UJI0 MAaTEPUjaTHO CTamkbe OKPUBJHEHOT MIIH JIKIIA KOje OH u3apxkaBa.®

W3 nutupane oxpeade mpousiiasy a ce y muTamy miahama Harpasa, He BOJH
padyHa o TOME Jia I Cy OpaHuIall U OKPUBJHEHHU, KA0 3aCTyNaHU, Y YTOBOPHOM
OITHOCY WIIH je GpaHwuIall II0CTaBJbEH O CTpaHe Cya,’! uiu ra je y3eno osarrhe-
Ho sinue. ObaBe3a mnahawa Ha cTpaHM 3acTynaHor Hehe ToCTojaTH jeInHO Y
caydJajy a Ou ThMe OWJIO TOBEACHO V MUTAE HEeTrOBO M3APKaBamhe WITH H3/P-

8 Ibidem

3 Onamrhena Jinna Koja cy y3ena 6paHHOLA OKPHBILEHOM JIyXKHa Cy U Jla My HCILIATe Ha-
rpaxy. bpanunan y Tom norieay Huje HM y KakBOM ofHOCY ca iuM. T. BacusseBnh, M. I'py0au,
op.cit, 371, map. 3. y3 unan 199. pannje Baxeher 3KII.

%0 JTasbe ce y ompendu 3akOHNKA HABOMH Jia y CITy4ajy KaJia je OKPHBILEHOM OHO MOCTaBIHeH
Opanmial, a IahameM Harpaje U Hy>)KHUX H31aTaka O OMII0o JOBEJCHO Y MUTAkhE H3/IPIKaBabe
OKPHUBJHEHOT MU U3AprKaBambe JINIA Koje je OH 00aBe3aH Ja u3/pKaBa, Harpajia u HyKHH H3/alH
Opanunona ucrnaruhe ce n3 OyyeTcKkux cpeactasa cyaa. OBako he ce mocTynaru u axo je omre-
henom kao Tykuoiy 60 MOCTaBJbEH MyHOMONHUK.

61 3KTI, ui. 76 u un. 77.

139



Cama M. Caunh, Huxonuna b. Munraesuh, /1ynomohje y kopuciu iupehei? (121-144)

JKaBarbe JINIa Koje je oH oOaBe3aH aa m3apkasa.’> OTyna HHje HajjacHHje U3
4era ayTOpH M3BOJIE 3aKJbyyak Jia Harpany riaha opnamrheno nune, oHaa kajga
j€ OHO 3aKJBYJHIJIO YTOBOP Ca alBOKATOM. Y M3BECHO] MEPH C€ OBaj MMPUCTYTI Ha-
JIOBE3Yje Ha CXBaTamhe YTOBOPHOT OJTHOCA, KOj€ JIOYIIE Ay TOPH HUCY HA U3PUIUT
Ha4YWH TaKo MpeACTaBUIN, n3Mel)y OpaHuolia u oBanrheHor JTuia Koje ra je aH-
ra)xoBaJjio, Kao yroopa y kopuct tpeher. Taga 6u ce cBakako mojpa3ymeBaio Jaa
oBjanrheHo JuIie, Kao yroBOpHA CTpaHa, HCITymhaBa 00aBe3y miahama Harpae.

C HaBeJEHUM Y Be3H, OCTaje HEjaCHO IITA jé OCHOB COJIMIapHE OJrOBOPHOCTH
3aCTYIaHOT W OBJIANTNCHOT JIMIIA KOje je 3aKJbYUHIJIO YyTOBOp ca aaBokaTtoMm. Ha-
uMe, Moryhu mpucTyn Koju Ou ompaBaao OMIYKY Cya O COJHAAPHOj OATOBOP-
HOCTH jecTe TyMademe ofHoca n3Mel)y oBa TpH JIMIia Kao OJJHOC HAJIOTa ca BUIIE
Hajorogasaina. ¥ TOM ciyuajy, mpema oapenou ui. 764 300, ako je Bulle Hayo-
rojiaBaria moBEpuJIo N3BPIIEHE HAJIOTa, OHU MY OJITOBapajy coimuaapHo. Mehytum,
Ja OW CONMAAPHOCT MOCTOjalia, BUIIIE JIMIAa HA CTPAaHU HAJIOro/aBia Tpeda aa
Oya1y y HCTOM YTOBOPHOM OHOCY.® V CIIOPHOM CITy4ajy, KAaKO CMO BHJICNH, ped
je 0 IBa 3aKJby4YeHA yrOBOpA.

Kaxo je y Harriem npumepy oBiamrheHo JIUIIe 3ampaBo CyTpyTa OKPHBIHEHOT,
OCHOB COJIUJIapHE OJITOBOPHOCTH 33 UCIUIATY HAKHAJIE CBEHTYaJIHO OM MOrao Ja
ce 1pne u3 ogpende wi. 187 [lopoagnaHoT 3aK0HA, MpeMa K0joj 3a obaBe3e mpey-
3eTe paju MoJMHUpEHha MoTpeda 3ajeIHUUKOT KUBOTA Y OpaKy, Kao 1 3a o0aBese
KOje TI0 3aKOHY TepeTe 00a CyImpyKHHUKA, OATOBAPajy CYIPYKHHUITH COTHIAPHO
CBOjOM 3ajeTHHYKOM H MoceOHOM nMOoBHHOM.** [ToceGHO je muTare aa Jiu Ou ce
TPOIITKOBH OIOpaHe MOTJIH CMaTpaTH ,,IIOAMHPEHEM IMOTpeda 3ajeTHIIKOT KH-
BoTa y Opaky™. C TUM y Be3H, Kaja je ped 0 APyruM OBJIAMNCHUM JIMIIMMa, Ha
MATamka ONTOBOPHOCTH 3a Tiahame HaKHaIe OpaHUOIy OKPHBJHEHOT MMaja Ou
ce MPUMEHHUTH IPaBUJia KOja PEryIuIlly IMOBHHCKE OJTHOCE OKPUBJHCHOT M OBJIa-
nrheHor Jnma.

6. 3AKJBYHAK

ConumapHa OJTrOBOPHOCT 33 HCIYHEHhe YTOBOPHE 00aBe3e HHUje IMPaBUIIO
obOnuranuoHor npasa, Beh u3ysetak. To 3HaYM 12 COMMAAPHOCT AY>KHUKA MOpa
na OyJie M3pUYUTO yroBopeHa uin nmponucana 3akoHoM. BKC je, y mpecyau koja
je Ouna MHCIUpalyja 3a UICTPAKUBAKE U3HETO Y OBOM pajly, IPOIMYCTHO Ja Mpy-
KU JTOBOJHHO jacHY KBaJU(HKAIM]y TPaBHUX OHOCA N3Mel)y cympyre (kao Juia
oBnanrheHor Aa aHTaxKyje agBoKara), alBoKaTa U OKpUBJbEHOT. CIeCTBEHO, HU
OJIITyKa O COJIMIapHOj OJTOBOPHOCTH CYIIPyTe ¥ OKPUBJHEHOT 3a UCIUIATY HAKHAIE

62 3KTI, . 266.
93 Vmecro cBux: M. Tpajkosuh y: C. [leposuh, Komeniuap (1995), komenrap y3 ui. 764, 1293.
% Tloponuunu 3akoH, Cryocoenu trachux PC, 6p. 18/2005, 72/2011 — ap. 3akou u 6/2015.
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1 Harpaje aIBoKaTy, HHje TOBOJHHO jacHa. Y paay CMO HACTOjaIH JIa IOHYIUMO
HEKOJIMKO MOryhux oaroBopa y norjieqy HaCcTaJIUX MIPaBHUX OJHOCA, a TUME U y
morseny cybjekTa Koju je Iy >KHUK HaKHaJIe aIBOKATY.

Hajnpe, y ananu3u cMo MOILIIN O TOTa J1a je YTOBOP KOjU a/BOKAaT 3aKJby-
gyje ca CTpaHKOM yroBop o Hasory. C THM y Be3H, TIpeMa IMPBOM MOTryheM IpHCTy-
my, y CIIOPHO] CUTYallMj! 3aKJbyUeHa Cy JIBa YTOBOpa O HaJOry. JeaaH je 3aKJby-
YuIIa CyInpyra, a Ipyrd HaKHaJ{HO ¥ caM OKPHBJbCHH. M3 TakBe KBanpukanuje
MPOM3Ja3M Ja CBAKO O HaJorojapala oAroBapa 3a o0aBese Koje mpousiase 13
YTOBOPHOT OJIHOCA y YHjeM HACTaHKY Cy y4ecTBOBaIu. Jlakiie, cymnpyra je MyKHUK
HaKHaJe U3 MPBOT 3aKJbYYECHOT YIOBOpa, U TO OJl TPEHYTKA 3aKJbyUeha, a OKPH-
BJbCHU O]l TPEHYTKA JlaBarba MyHOMOoNja y IOCTYIKY. AJIBOKAT UMa JIBa JTYKHU-
Ka, KOju HHCY conuaapHu, Beh nyTyjy jenan nopea apyror. Ocum Tora, lbUXOBE
00aBe3e HUCY HU UCTOT 0OMMa.

[Ipema apyrom npuctymny, myHoMohje JaTo y TOKY MOCTYIKa O CTpaHe
OKPHBJHCHOT aJIBOKATy HEMa KapaKTep CarllaCHOCTH 3a 3aKJbyUeHe yroBopa o
Hasory, Beh mpeacrassba oBnamhene 3a 3acTyname (jeTHOCTPaH MPaBHU [10CAO0).
JacHo je ma oBze OCTOjU caMo jelaH YTOBOPHHU OTHOC, THME M CaMO jeaH TYKHUK
— oBJjamhieHo JHIE KOje je 3aKJbYYUIIO YTOBOP Ca aJBOKATOM.

VY tpehem ciydajy, peneBaHTHY open0y 3aKoHUKa O KPHBHIHOM ITOCTYIIKY
0 JIMLMMa Koja cy oBJamheHa aa u3adepy U Aajy myHoMoh OpaHuoLy 3a og0paHy
OKPHUBJHEHOT TIOCMATPAIH CMO K20 OCHOB CIIEIIHjATHOT 32aKOHCKOT 3aCTYITHHUIIITBA.
Tana Ou Ny )KHUK HaKHaJe OMO UCKJBYYMBO OKpHBJbeHH, Oyayhu na je oBnamhe-
HO JIMIIE YTOBOP O HAJIOTY 3aKJbYUHJIO Y FeTOBO M€ U 3a BeroB pauyH. Tome y
npuiior ropope u oxpendoe 3KII-a o TpomkoBMMa MOCTYIKa, MpeMa KOjuMa, 1o
MpaBUITy, HAKHAJIC M HArpaJie aJ[BOKATy MaJjiajy Ha TepeT 3acTymnaHor. M y oBom
CIIy4ajy MMOCTOjU CaMo jeIaH AYKHUK — OKPUBJbEHHU.

KoHavHO, YKOJIHKO YTOBOP O HAJIOTY KOJH j€ 3aKJbyYHIIa CYIPyTra OKPUBJEHOT
nocMaTpamo Kao yroBop y KopucT Tpeher, HakHaIHO AaTo MyHOMohje Ou MOTIIo
Jla TIpeACcTaBJba CarJlaCHOCT OKPUBJLEHOT Kao OeHedurinjapa. Ilpema ommrum
MpaBUJIMMa, CarjlaCHOCT MMa YTHIIAja caMo Ha J1aJba pacroyiaramba yTOBOPECHOM
YUHUI00M O] CTPaHEe CTUITYJIAHTA, aJIi He JIOBOJM JIO TPOMEHE JTY)KHUKA HAaKHa-
ne. 'y oBoM cityuajy je jeAMHU Oy>KHUK HaKHa/E CYyNpyra OKPHUBJHEHOT, OTHOCHO
opmantheno nute u3 4. 75 3KIL.

Ja 3akJbyuynuMo, HUTH jeJHa o TOHYheHUX MpaBHUX KBaJIU(pHUKALIja OTHO-
ca Koje CMO aHaJIM3UPaJH He YKa3yje Ha OIPaBIaHOCT COUIapHE ONIOBOPHOCTH
OKPHUBJHEHOT U OBJaIINeHOr JHIa 3a UCIIJIaTy 1yroBaHe HaKHaze. JeanHa onu-
jay Kojoj o71a3u y 0031Up CoMMIapHa OATOBOPHOCT jeCTe OHA KOja MPOM3JIa3H U3
onpenada [TopoguuHOTr 3aKOHA, C TUM HITO TO CBAKAKO 3aBHUCH O TyMauema ,,I0-
Tpeba 3ajemanaKor )xuBoTta“. Cym, MmehyTum, OBy ONmujy HUje IMao Ha YMY Kaja
j€ OIy4YHBa0 Y KOHKPETHOM CIy4ajy.
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Power of Attorney in Favor of a Third Party?

Abstract: According to the provision of Art. 75 of the Criminal Procedure Code,
one or more defense attorneys may be selected and authorized by the defendant, or
his legal representative, spouse, blood relative, adoptive parent, adoptive parent,
brother, sister, foster parent and the person with whom the defendant lives in ex-
tramarital affairs, or any other permanent community of life, unless the defendant
expressly objects. The aim of this provision is to provide professional defense to
the defendant in criminal proceedings even when he is unable to provide it, but
the relationship between the lawyer and the person authorized to conclude a con-
tract with him is of a civil nature. Theory and jurisprudence have not dealt much
with the legal qualification of this relationship or have done it only marginally.
Moreover, the explanation of the judgment of the Supreme Court of Cassation on
the solidary liability of the accused and the certain person (wife) opens a number of
questions, which are the subject of research in this paper. First of all, what is the
legal nature of the contract that a lawyer concludes with a client? Is it possible
to conclude such a contract in favor of a third party? What is the legal nature of
the subsequent granting of a power of attorney? If a contract is concluded in favor
of a third party, what is the legal effect of such a contract concluded between the
parties? Does the contract in favor of a third party also result in an obligation for
a third party? Finally, bearing in mind that the solidary liability is not explicitly
agreed, from what does the court derive that kind of liability?

Keywords: authorization, power of attorney, mandate contract, contract in
favor of a third party, solidary liability.
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