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HAYEJIO KOXEPEHTHOCTH Y OJJIYKAMA
YCTABHOI' CYJA CPBUJE O JEAUHCTBY
[TPABHOI' IIOPETKA

Carceinak: Yciuas Peityonuxe Cpouje y 4. u 194. unany ipouiucyje ga je tipas-
Hu iopegax Cpouje jegunciueen. Tymauehu o yciuasrno Haveno, Yciiasuu cyg
Cpouje je paszsuo goKUpUHy 0 pa3iuKo8ary CUCIeMCKUX U 0OUYHUX 3AKOHA,
yitlememeny Ha UpUMAilly CUCIEMCKUX 3aKOHA Y 0gHOCY Ha obuune. OOUUHU 3aKOH
Mopa ga byge y CKIagy ca CUCTHeMCKUM jep je y cyipouinom Heyciuasan. Obpasia-
arcyhiu ceojf cias, Yciiasnu cyg imepgu ga yCilasHo HA4ea0 HAuaxice ga ceu 3aKOHU
0yqy y ckaaqy (KOH3UCTUEHIUHOCHL) U ga geny]y Y UCTHOM Upasyy (KOXepeHIUHOC).
Ananusupahemo Hayeno KoXepeHmHOCU, elo80 0gHOC €A KOH3UCIUEHIUHOWRY
U 3aiium e yguge UpuMeHuidu Ha goKpuHry YciasHol cyga, y Haciiojary ga
0gpegumo OCHOBAHOCH TAKEol paznuxosared. OcHosHa xuiloilie3a 0g Koje ce ilo-
aasu 'y pagy je ga Yciuasnu cyg naueny jegunciiea upasnol iopeuwixa upugaje
QUCONYUHUY UPUMATI, WO CMATUPAMO AKCUOTOWKU UPUXEATUDUBUM AU HEUDU-
X6AUAUBUM Ca TOUTUUBHOUPABHOT aciieKkiua, 0ygyhu ga o navenio mopa ga ce
Hocmaiupa y ceeilly gpyiux Haveia, a oceOHo y ceellly Havena iogeie 61aciuu.

Kayune peun: Ycuiasuu cyg Cpouje, jeguncitiéo paghol iopeiuxa, cuciuem-
CKU U OOUYHU 3AKOHU, HAYEL0 KOXePEHIUHOCIIU, HAYel0 KOH3UCIUEeHIUHOCIULL.

1. YBO/J,

Haueno xujepapxuje npaBHUX aKTa MMoJpasyMeBa Ja HUKHU IPaBHU aKTH
Oyny y ckJiaJly ¢ BUIIIMM MPaBHUM aKTHUMa, Tj. HAYelo XHjepapXuje je HeOIBOjH-
BO MTOBE3aHO ca MpaBHOM cHaroM. OHO O moapa3yMeBasio Ja CBU akTH cialuje
IpaBHE CHare Mopajy za Oyy y CKJaly ca ycTaBoM, a Jia O ce 04yBajio BPXOB-
HHIITBO YCTaBa, y MHOTUM JIpXKaBama ce IPOINCY]je MOCTojarmbe TOCeOHOT KOHTPO-
JI0pa yCTaBHOCTH — YCTaBHOT cyAa. MelhyTuM, yropeHonpaBHO, HUje PETKOCT HU
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TO J1a TOCTOj€ 3aKOHH PAa3JININTE IPABHE CHAre — OONYHU 3aKOHH, OPT'aHCKH 3aK0-
HU, OCHOBHH 3aKOHH, UTI. YcraB PenyGnuke CpOuje!, y3 moceGHO MeCTO Koje
uMajy J1Ba aKkTa,’ nmpeasul)a aa cy CBU 3aKOHH jeiHaKe IpaBHe cHare (Mehy mrMa
HEMa OJTHOCA XHjepapXHje), ajli IPOIHUCYje N1a je MpaBHU Nopenak PemyOnnke
jenuHcTBeH (y wiaHoBuMa 4. u 194.). Prima facie, He jaBJbajy ce HEJOYMHUIIE y BE3U
C IPAaBHOM CHAaroM 3aKOHa, aJIH C€ MOCTaBJba MMUTAE Ja JIM HA4YeJI0 jeJUHCTBA
IPaBHOT TIOpeTKa HajJake APyK4uju npuctyn? Jla au, mpumepa paau, pacioH
HOBYAHHX Ka3HHU KOje€ MTPOIMHKCYje 3aKOH O MPEKPIIajuMa MOKE JIa CE MeHba APYTHUM
aKTOM Koju nmponucyje npekpiaje? Cras YeraBHor cyaa Penyonuke CpOuje je
Jla Hauello jelIMHCTBa® MPaBHOT MOPETKA HaJlaXKe PAa3IMKOBAKHE CUCTEMCKHX H
0oOMYHMX 3aKOHa, Oynyhu 1a cBe HOpME M CBM aKTH KOjU YMHE MPABHU MOPEAaK
Tpeba na Oyay y CKiIaay | Ja JIejcTBYjy Y UCTOM mpaBiy. Jlakie, YcTaBHU Cyn
TyMa4emheM TOT HadelIa YBOIH 3aKOHE Pa3IMYMTe IIPaBHE CHATE Y MIPABHU IOpe-
JaK, no3uBajyhu ce Ha Hauesa KOXePEHTHOCTH U KOH3UCTEHTHOCTH. Y pelloBUMa
npes Hama HacTojaheMo J1a, Kpo3 Mpu3My Hadesa KOXepEHTHOCTH, aHAITU3HPaMO
cTaB YCTaBHOT Cy/Ja y Be3U C Ha4eJIOM jeJMHCTBA MPABHOT ITOPETKA, 1a OHCMO
YTBPIAWIH (HE)OCHOBAHOCT TAKBOT pas3yinKoBama. OCHOBHA XUIOTE3a O Koje ce
NOJIa31 y pajy a YCTaBHH Cy/l 3ay3UMa aKCHUOJIOLIKY IPUXBATI/BHB CTaB, aJIH J1a
Ha4eJI0 KOXePEHTHOCTH He MOJKE 1a MM allCOJIy THH IIPUMAT y OJHOCY Ha pyTa
Hauelna, a MoceOHO Y OJJHOCY Ha Haveso TojieNie BIacTH. Y HACTojarby Ja TO JI0-
Ka)keMo, IpBO heMo J1a TOBOPMMO O KOXEPEHTHOCTH YOIIILITE U KOXEPEHTHOCTH
mpasa, a 3aTUM hemo Te yBHUze 1a MPpUMEHNMO Ha pacyhuBame YcTaBHOT cyna
CpOuje y omtykama 0 jeJIMHCTBY MPaBHOT MOPETKa.

2. HAYEJIO KOXEPEHTHOCTHU

2.1. ITojMoBHO oapeheme U 0HOC ca KOH3UCTEeHTHOLhy

KoxepeHnTHOCT ce 00MuHO ozipeljyje Kpo3 Mpu3My MOBE3aHOCTH JIEI0Ba OfIpe-
heHe nenuHe, ma cMaTpaMo BAYKHUM JIa KOHIIETITYATHO OAPEIUMO KOXEPEHTHOCT,

! Vera Penybnuke Cp6uje, Cryoicbenu inacnux PC, 6p. 98/2006.

2 VYeraB y wiany 182. momMube ,,IOCEOHH 3aKOH" O CYLITHHCKO] 8y TOHOMHjH AyTOHOMHE I10-
kpajure KocoBo u Meroxuja (JIoHOCH ce 10 MOCTYIKY MpeaBUl)eHOM 3a TPOMEHY YcTaBa), 10K ce
y wiany 205. IOMHUE ,,yCTaBHU 3aKOH 3a CIIPOBOlerme mpoMeHe YcTaBa“ (JoHocH ce 1BOTpehuH-
ckoM BehHOM 071 yKyITHOT Opoja nocianuka). tbuxosa nocebroct nponsnasu u3 (1) mocrymnaka
10 KOjuMa ce JIoHOCe M (2) MHCTPYMEHTAIHE YJIore KOojy UMajy, a Hallla TBp/ka Ja Cy Y IIPaBHOM
nopetky CpOuje 3aKOHU jelHAKE ITpaBHE CHAre Mojipa3yMeBa YNILCHHUIY Jla YCTaB He mpeasubha
XHjepapXxHjCKH OHOC jeJHUX 3aKOHA ITpeMa APYTHM 3aKOHUMa —a YCTaBHU CYJ CBOJUM OJLTyKaMa
yIPaBo TO YBOAHU y AoMalin yCTaBHU CHCTEM.

3 Veras nporticyje J1a je paBHU NMOpeiak jeJHHCTBEH a Ou Tpebaio 13 Tora Ja Impousiasu
HaueJlo jeIMHCTBEHOCTH MIPABHOT MOpPETKa a He Haveso jeanHcTsa. Bun. I lajoBuh, ,,O Mehyco0-
HOj HeyckiahenocTu 3akona®, Jemoxpaitucka wpansuyuja Cpouje (yp. bojan Bpanuh, ['opan
Hajosuh), Beorpan 2016, 45 ¢u. 19.
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a 3aTHM M TIPaBHY KOXePEHTHOCT. KOHIIENT KOXePEHTHOCTH TOJIpa3yMeBa OTHOC
Beher Opoja unHMIaNa. Y CBaKOJHEBHOM TOBOPY, KOXEPEHTHHUM C€ cMaTpa OHO
[ITO MMa MPUPOIHH HIIN JOTUYKH CKJIJ, [EJIOBUTOCT U CYBHCIIOCT,* OHOCHO
KOXEpEHTaH je OHaj KOjH ce APKH 3ajeIHO TaKo Jia Ce ,,CTambe jeIHOT MOTIYHO
ClTaXKe ca cTameM Japyror .’ PemakTopu Gpuro30(hpCckuX peuHnKa KOXEPEHTHOCT
MOMMajy TPBEHCTBEHO Ka0 MOBE3aHOCT, U TO: Y OHTOJIOTHJH M €MHCTEMOJIOTHJH je
TO TIOBE3aHOCT CBera OMBCTBYjYhET, a y TEOPHjU HCTHHE KOXEPEHTHOCT j& KPUTE-
PHjyM IpoBepe UCTHHE KPO3 HaBoheme OAHOCa TI0jeJUHAYHIX (PeHOMEHa ITpeMa
Hekoj menuHn.® Takohe, McTH ayTopH TOBOpehr 0 KOXEPEHTHOCTH TIOMUY H
JIOTUYKY CIIOJUBOCT Mel)y HCka3uMa YHyTap cCUCTeMa uckasza Mely kojuma Biaja
HETIPOTHBPEYHOCT,” LITO je MPHOIHKABAFhEe KOXEPEHTHOCTH U KOH3UCTEHTHOCTH.
Crora, KOXepEeHTHOCT MpeCTaBJba NOCTojambe yckiaalenoctn u3mel)y enemenara
HEKOT CHCTEMa, IITO €0 ipso MpeAcTaBsba BpenHocT cuctema. Ha ocHOBY Bese
JEAHOT eJleMEeHTa ca JPYyTuM eJeMEeHTHMa, pacylyjeMo o meroBoM 3Hauekwy U
MecTy y cuctemy. OHa Tofipa3yMeBa ,,KBAJIUTET Mpolieca y KOjeM Cy y UAeaTHIM
YCIOBHMA CYOjeKTH 3ApYKEHHU y MPOLELy Py MOCTH3aba MO3UTUBHKX Be3a'® Kao j1a
je y muTamy ,,clarajuiia 9uju ce JeJIOBH YKIIAajy*, Kako CIIMKOBUTO 00jallmbaBa
Mexkopmuk (MacCormick).!° Tlonekas ce KOXepEeHTHOCT IOBOJIM Y BE3y ca paruo-
magromrhy!! u ucnpasuorrhy.!? Tleuenuk (Peczenik) TBpan Ia pasMUILIBARLE O
NPaKTUYHUM MPOOJIeMUMa MOAPa3yMeBa J1a Ce CTABOBH yOOJIUYE y KOXEpEHTaH
cucrteM, Oynyhu ma 3akJpydak 10 KOjer ce J0oJa3u Mopa Ja MPOomu3jIa3u U3 Koxe-
pEHTHOT HH3a TBpIHU. !

4 WBan Knaju, Munan lllunka, Beruxu peunux ciipanux peuu u uspasa, Hosu Can 2006, 666.

> Munan Byjaknuja, Jlexcukon ciupanux peuu u uzpasa, beorpan 1980, 475.

6 Apuum Perenboren, YBe Majep, Peunux gpunosogcrux iojmosa, BUT'3, Beorpan 2004, 293.
KoxepentHnocr je ,,mehynpunaaHoct nojequHux exeMenara u ¢paxropa“. Bua. Bnagnmup Ounn-
nosuh et al., Qunozogcku pjeunux, Haxmagau 3aBox Marnne Xpsarcke, 3arpe6 1989, 170. Tako-
he Bua. Simon Blackburn, Oxford Dictionary of Philosophym, Oxford 2005, 65. 1 Andrei Marmor,
,Coherence, Holism, and Interpretation: The Epistemic Foundations of Dworkin‘s Legal Theory*,
Law and Philosophy 10/1991, 386-387.

7 A. Perenboren, Y. Majep, 294.

8 MeKopMHK TOBOpH O TIOBE3aHOCTH BPEAHOCTH M KoxepeHTHOCTH. Buj. Neil MacCormick,
Legal Reasoning and Legal Theory, Oxford 1978, 107.

® Dunja Duié¢, ,,Koncept koherentnosti u pravu Europske unije*, Zbornik Pravnog fakulteta u
Zagrebu 3-4/2015, 543.

10N, MacCormick (1978), 90.

'O Meljy3aBHCHOCTH TeOpHje PAIlMOHAIHOCTH U TEOPHje KOXEPEHTHOCTH, T€ O IOUMAtby
palMOHATHOT MUILJbEha Kao Oananca u3melhy OpojHHX KpuTepHjyMa KoxepeHTHOCTH B, Alek-
sander Peczenik, On Law and Reason, Dordrecht 2008, 131. u 146.

12 KOXEpEeHTHOCT je EHTPAJIHHU EJIEMEHT KOj! 00jeIibyje TI0jMOBE ONpaB/iatha, paluoHal-
HOCTH M UCTIpaBHOCTH.” — [bid., 145.

13 A. Peczenik (2008), 164—170. KoXepeHTHOCT je yCKO Be3aHa ca XOJIM3MOM, C 003UPOM Ha
TO Ja XOIMCTUYKH IPUCTYI UCTUYE CHCTEMCKH IPUPOAY 3Hama, 0a0ujajyhu n1a mpumemyje Tad-
HO-HETAuyHO Ka0 KPUTEPUjYM — 3aKJbyUHBAIbE CE TEMEJbH J1a yTBphUBaby TII00ATHUX BE3a Y HEKO)
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C npyre cTpaHe, KOXepEeHTHOCT He Tpeba m3jeqHadyaBaTi ¢ KOH3UCTCHTHO-
urhy'* anu He Tpeba UX HH OIITPO CYNPOTCTABIbATH. Y PEUHHIIMMA CE€ KOH3H-
CTEHTHOCT ofipeljyje Kao YBpCTHHA, 30MjEHOCT, CaXKETOCT, TIOCTOjaHOCT,"” jaua
WM crabuja moBe3aHOCT cacTojaka.'® duno30(CcKo 3HaYEHE KOje Ce MPHUITUCYje
pedu KOH3UCTEHTHOCT je cirefiche: To je TpyIa uckasa Koju Cy, HoCMaTpaHu y I1e-
JIMHU, TAYHH, OJTHOCHO (DOPMaITHOJIOTUYKH C€ PaJiy O CUCTEMY Y KOjeM He MOCTO-
j¥ MCTOBpPEMEHO MCKa3 U Werosa Heramuja.!” Jlakje, KOH3UCTEHTHOCT OGMCMO
MOTJIH Ia OJIPEIMMO K20 OJICYCTBO KOHTPaIUKTOPHOCTH YHYTap HEKOT CUCTEMA.
OHa ce 0IHOCH Ha ,,KapaKTep HEKUX MCXOJa MIIH CTama Koja Cy KOMIIaTHOMITHU
WJTU HEKOMIIATUOMITHU,

KoxepeHTHOCT je CBOjCTBO HEKE IETWHE YHjH ACTIOBH JCITY]y Y HCTOM IIPaB-
1y ponpuHocehu ocTBapemy je/lHe HIIM BHILE BPSITHOCTH, JOK KOH3HCTEHTHOCT
TIpeAcTaBJba CBOJCTBO JIEJI0Ba (eJleMeHaTa) HeKe IeTuHE KOji YHyTap cede HUCy
KOHTPAJIUKTOPHU U KOjJH JOIPUHOCE OCTBAPEHY BPEIHOCTH KOjy OJIMYaBa IeIu-
Ha, Tj. CBH JICJIOBH CY Y CITy>KOH OCTBapema Te BpeAHOCTH. KoXepeHTHOCT ce yBek
OJIHOCH Ha CHCTeM'® a KOH3UCTEHTHOCT Ce YBEK OJHOCH Ha jiesioBe. [lomiro u3me-
by cuctema m BETOBUX JEJIOBA ITOCTOJH BE3a M IIOIITO j& CHCTEM BHIIE O JeTia,
TaKO jé ¥ KOXEPEHTHOCT BHILE OJf KOH3UCTEHTHOCTH."”

obmactu 3Hama. Bua. Aldo Schiavello, ,,On Coherence and Law*: An Analysis of Different Models,
Ratio Juris 2/2001, 233-234. Cnuuno TBpau u Pa3 jep xonuszam noapasymena aa ,,CBE 3aBHCH O]
cBera (everything depends on everything)“, a ako je TO Taxo, ,,Kako Jia pa3InKyjeMO UCTHHHUTE U
HEHCTHHHUTE TBPAIE ako He nomohy tecta koxepentHoctu?“ Bua. Joseph Raz, ,,The Relevance
of Coherence®, Boston University Law Review 2/1992, 274.

14 KOH3UCTEHTHOCT je HAjOCHOBHH]H 3aXTEB HJIH IPEIYCIOB KOXePEeHTHOCTH. — A. Peczenik,
310. ,,3a jacHo onpeheme nojMa KOXepEHTHOCTH KJBYYHO je erOBO IMPETXOJHO PasrpaHUyuehe
WM M3je/IHaYaBambe ¢ I0jMOM KOXepeHTHOCTH.  To HUCY IT0jMOBH KOjH CY ,,MelycOOHO 3aMEeHIBH
aJIl MOXKe ce cMaTpaT jaa ce MehycobHo ojauaBajy.” — D. Dui¢, 541-543. O Hy>KHOCTH pa3JInKO-
Bama BuA. N. MacCormick (1978), 106. u Neil MacCormick, ,,Coherence in Legal Justification®,
Theory of Legal Science (ed. Alexander Peczenik, Lars Lindahal, Bert van Roermund), Lund 1984,
235. Bun. u A. Marmor, (1991), 385.; A. Schiavello, 235-236.; Luc Wintgens, ,,Coherence of the
Law*, Archives for Philosophy of Law and Social Philosophy 4/1993, 484—490. u Ronald Dworkin,
Taking Rights Seriously, Cambridge-Massachusetts 1978, 110—131. xoju roBopu o cynuju Xepky-
Jecy, Tparady 3a HajooJbUM PEIICHEM.

5. Knaju, M. Illumnka, 646.

16 M. Byjaxnuja, 450.

17°S. Blackburn, 75.

18 The more the statements belonging to a given theory approximate a perfect supportive
structure, the more coherent the theory. — A. Peczenik, 132 u naspe. [leyeHuk HaBOM JieceT acre-
KaTa supportive structure KOju yKasyjy Ha TO Jia je je[Ha TeopHja KOXepeHTHa. KpUTHYKH OCBPT
Ha To BUJ. Y Interpretation and Coherence in Legal Reasoning, nocTytHo Ha https./plato.stanford.
edu/entries/legal-reas-interpret/, 13. anpun 2022.

19 KoXepeHTHOCT je BHIIe O IOTHYKE KOH3UCTEHTHOCTH... KOH3UCTEHTHOCT je Hy KaH au
HEIOBOJbAH YCIIOB KoxepeHTHOCTU.” — A. Peczenik, 131. BunTrenc cmarpa 1a 6McMo yMecTo KO-
XEPEHTHOCTH ¥ KOH3UCTEHTHOCTH MOTJIH JIa TOBOPHMO O HHTEPHO] (KOja je OnMcKa KOH3UCTEHT-
HOCTHU M TEMEJbU Ce Ha MpaBHJIMMa CIELHjaJTHOCTH, XPOHOJIOTHje U XHjepapXHje) U eKCTEPHO]
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2.2. KoxepeHTHOCT NpPaBa U KOXePEHTHOCT Y NpaBy

[TpaBo MOkeMO J1a mocMaTpamMo Ha pa3IM4uTe HAuMHE, a TIPBOPA3PEIHU
3HAYaj 3a HaIlly TEMY MMa CXBaTame Jia je MPaBo ,,JIOTHYHH cpeljeHa U HeMpOTH-
BpEYHA IeJMHa MHOTOOpOojHIX HOpMU,?? Koje ce cBe apike Mel)ycoOHO U 3aBHce
jemna ox apyre®.?! Ha mpBu morses, mpaBo je Xpra ONMIITHX U T0jeHHAYHUX
HOPMH, aJI¥ jeJlaH Ol BAKHUJHUX 3a]aTaka KOjH Ce TI0CTaBJba MPel geo MpaBHUKA
je ma mu3rpaje ox te xpre nenuny.?> Yerasuu cyq CpOuje je cBOjoM OITyKOM,
mo3uBajyhu ce Ha KOXepEHTHOCT 1paBa, Ipey3eo Ha ceOe 3a7aTak Koju je MpBeH-
CTBEHO Y HAJUI)KHOCTH TpaBHe Hayke.”? OBa TBP/ha HMa BEIIMKH 3HAYaj 32 HAIII
paz c 0031upOM Ha TO J1a HHje TIPUMapHU 33/1aTaK Cy/iMja yCTaBHHUX CyI0Ba (1 IpaB-
HUKa MpaKTH4apa) Ja cTBapajy KOXEPeHTHY LIEIMHY HEro je TO, PBEHCTBEHO,
3aJlaTaK MpaBHe HayKe (TOKTpuHE). Mlako cTaBOBY IpaBHE HayKe HEMajy KapakTep

paIMOHATHOCTH (KO0ja je OJINCKa KOXEPEHTHOCTH M TUYE CE IMJbEeBa MPaBUIIA, FUXOBE MOPATHE
MPUXBATJBUBOCTH, UT/.) Ka0 IOjaBUM 00JIUIMMa panoHaiaHoctu yonmre. O Tome Buj. L. Wint-
gens, 487-488. O ogHOCY zena U LeJIUHE Ka0 KBa3UJIOTHYKOM apryMeHTY BUA. JacMuHKa XacaH-
oerosuh, Ilepenmarosa iipasra noiuxa xao Hosa peiiopuxa, beorpan 2006, 75-76. u 122-123.

20 Tpa AUIMOHAIIHO, TIPABUIIO MTOHAIIAkA YKy TPUMEHY 00e30ehyje apkaBa ce Ha3uBa paB-
HOM HOPMOM, aJld JeJHO OJ] 3HaYajHHjUX CAaBPEMECHHUX Pa3IUKOBamka y TECOPHjH je OHO u3Mely
MpaBHE HOPME M TPABHOT TeKCTa (Tj. mpaBHE oApende). Y u3BopuMa mpasa ce Hajla3e HOpMaTHB-
HU UCKa3| (IpaBHE ofpende), a MOIITO Cy OHU HMOAJIOKHU Pa3IuYUTUM 3HAYeHUMa, 0qadupom
JeIHOT OJ1 TUX 3HaueHa Ce CTBapa paBHa HOpMa. Jlakie, CaBpeMeHH je CTaB Jia je HopMa y CTBapH
3HaueHE J10 KOjer ce 1o0i1a3u nonazehu o1 MpaBHOT TEKCTa U Jla HOPMY CTBapa TyMmad.

2l Pagomup [1. Jykuh, Vsog y ipaso, Beorpan 1995/2019, 327. JIok 0 KOXepEHTHOCTH IIpaBa ro-
BOpUMO MHUCJIehy Ha cucTeM Ipagsa, JI0TIIE Ce KOH3UCTEHTHOCT THUE OJJHOCA U3Mel)y IpaBHUX HOPMHU.

22 3ajarak mpaBHE HAYKE je J1a CTBOPH TY IENUHY, /1A €0 IPABHU MATEPHjall CPEIIH MO U3Be-
cauM kputepujymuma.” — P. /1. JIyxuh, 327. ,,Hay4no npoy4aBame mpaBa nnpy»xa CHCTEMaTH30-
BAHO M3JIaramke O IPaBUINMA U MIPHHININMA KOJUMa C€ PETyJIHITY IPYIITBEHH OTHOCH, aHAJIU-
3upame ,,0H0ca n3Mel)y nmpaBuia u MPUHIKIIA YHYTap CHCTEMA, OTKJIAkamke IPOTHBPECIHOCTH
Mely BHMa 1 ,,eBeHTYaIHO, 0KEJbHA PelICHha Perylincama ApyTBeHnx oqHoca”. Bum. I Jlajo-
Buh, ,,[IpoyuaBame npaBa — mpaBHa HayKa, TeopHuja u puozoduja”, Ilpasuu 3aiucu 2/2017, 227.
u A. Peczenik, 145. JIBopkuH cmaTpa Aa ¥ MpaKTUYapH M TEOPETUYAPH MTPaBY MPHUCTYIAjy Ha HCTH
HAuYMH jep HeMa OLITpe JIMHUje pa3rpaHnyema u3melhy Teopuje u npakce. Bua. 'opan ajosuh,
,IIpupona npasHe Teopuje Ponanna J[Bopkuna“, Hacrehe ipasne u ionruiuure gunosoghuje Po-
nanga /{eopkuna (yp. bussana Hophesuh, Munom 3gpaBkosuh), beorpax 2015, 85-87.

23 ,Cy10BY 1 yIIpaBHU OpraHd HEMajy 3ajaTaK Ja CUCTEMATU3Y]jy NpaBHU nopeaak. “— Aulis
Aarnio, Essays on the Doctrinal Study of Law, Dordrecht 2011, 177. 3aianu npaBHe HayKe MOTY
Jla ce CBe/ly Ha J[BAa OCHOBHA: JIECKPHUIIIMjA U cUcTeMaTH3anuja. CuctemMaTH3anmja mojapasyMena
,,CBO})€Hbe XaOTHYHOT ¥ KOMIUIEKCHOT CKyIla HOPMY ¥ IIPUHIIUIIA HAa IPOCTHjU U cpeleH cuctem™,
Tj. CMEIITAILE JICJIOBA Y CKJIaIHY IIEIHHY, a y IIpaBy OHA je ,,cpehuBame nporymadeHux Bakehnx
HOPMU U NTPaBHUX MPUHIIHIIA Y jeHY JIOTHUKH Cpel)eHy 1 HeImpOTHBpEeUHY IEIHHY KOja ce Ha3u-
Ba npaBHU cucteM. Buz. I [lajoBuh 2017, 229-230. u A. Aarnio, 177-184. Takohe Bua. Mark van
Hoecke, Legal Doctrine: Which Method(s) for What Kind of Discipline?, Oxford 2011, 1-18 u A.
Peczenik, 145. 3aHUMIBHBO je 1 TO /1a JIM je Ha YCTaBHOCYICKO pa3BUjabe JOKTPUHAPHE KOHCTPYK-
L[{je O CHCTEeMCKUM 1 OOMYHHMM 3aKOHUMa YTHLA0 cacTaB YcTtaBHOr cyna Cpouje — meby cynujama
Cy ¥ aKaJeMCKH MPaBHUIIH.
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(opMamHUX M3BOpA IIpaBa, IIAK UMajy eMUCTEMUYKH 3Ha4aj.>* theH je 3amarak
na obpabhyje Bakehe mpaBo u TO 00aBJba KPO3 JOrMATHYKO U3JIarame cajpikaja
TpaBa 1 HETOBO O0jalImhaBamke, Al 1 ,,0leyjyhn Ta ¢ TIennITa mpakce u mpe-
naxxyhu xako 6u ra Tpe6ano mpomMeHuTH > To He 3HAYM J1a Cy CYJOBH yBEK
JUIIICHY 32/1aTKa Ja BOJIE pauyyHa O KOXEPEHTHOCTH, [1a TUME J0JIA3HMO JI0 Pa3-
JIMYUTHUX €MaHallMja KOXEPEHTHOCTH y TIpaBy U Pa3JIMKOBamba KOXEPEHTHOCTHU
TpaBa Kao IeJINHE (Tj. CHCTEMA) U KOXEPEHTHOCTH y TIPaBy (KOXEPEHTHOCTH IIPaB-
HOT [IOPETKA).

LenokymHo ipaBo Tpeba Ja mpeacTaBiba KOXEPEHTHY TIeTUHY, aJli Y OKBU-
Py Bera Kao METaKOXEPEHTHOT ¥ YOOJIWYCHOT O CTPaHEe aKaJeMCKHX IIPaBHHKA,
pa3IuKyjeMo HeKe MmojaBHE 00JIMKe KOXEPEHTHOCTH KOjUMa Ce 00UKYyje UpasHu
itopegax (OIIHOCHO EKET'OB HOPMATHBHHU ejieMeHT). CMaTpamo ja OucMOo MOTIIIH Jia
Pas3IMKyjeMO TPH BPCTE KOXEPEHTHOCTH Y {pagy: KOXePEHTHOCT y CTBapamy Mpa-
Ba (CTBapaliauka), KOXePEHTHOCT Y TYMa4eky paBa (MHTEPIPETaTHBHA) H KOXE-
peHTHOCT y npecyhuBamy (mpecyhyjyha).?® O mpBoj pauyHa Boau 3aKOHOIABAII,
a o apyroj u Tpehoj pauyHa Boje Cy/auje U APYTH MpuMernBauu npasa.’’ Ctpa-
pajadka KOXepEeHTHOCT MoJpa3yMeBa Jia 3aKOHOAaBall] PH JOHOIICHY HOBUX
OIIIITHX IMPAaBHUX aKaTa Mopa Jia BOJIH payyHa O BbMXOBOj yCKal)eHocTH ca apy-
UM aKTUMa Koju ¢y Beh cTynuin Ha cHary.”® THTeprnpeTaTHBHa KOXePEHTHOCT
Ce OJTHOCH Ha CHCTEMAaTCKO TyMadere (M0Be3aHOCT Mel)y nmpaBHUM onipendama),
IIOK ce mpecyhyjyha KoXxepeHTHOCT OJHOCH TTPBEHCTBEHO HA MIPEIICICHTHO TIPaBo,
y cMHCITY yeKial)eHOCTH IOTOE OIITyKe ca paHujuM ojiiykama. HajpakHuje 3a
HAIll paJ] Cy KOXePEHTHOCT MpaBa Kao IeJIMHE U HHTePIPETATUBHA KOXEPEHTHOCT,
aJu ¢ 003UPOM Ha 3Ha4aj OJJTyKa YCTABHUX CYJIOBA, JACHO je J]a TYMa4ehe YCTaBHOT

24 Kaxko ce TO MOHeKa Kaxe, y IIUTaby Cy JETHTHMHE JIeTEPMUHAHTE CY/IHjCKOT TyMadema.
Bun. Bojan Cnianh, Ilpupoga u geivepmunanivie cygujcrol iymauersa tipasa, beorpan 2020, 147-178.

25 P. 1. Jlykuh, 188.

26 1 npyTH ayTOpH TBPJC Aa je KOPHCHO PasrPaHUIUTH KOXEPEHTHOCT MPABHOT CHCTEMA Y
OJTHOCY Ha KOXEPEHTHOCT Y TyMauewy. Bua. A. Aarnio 144. MeKOpMHK FOBOpU O HOPMATHBHO] U
HapaTUBHOj KOXEPEHTHOCTH (/12 JIU je ped 0 yCKIal)eHOCTH mpaBuiia U MPUHIIMIIA UITH O I0Ka3HMa
y KOHKPETHOM CiIyuajy). 3a Halll paj je peieBaHTHa caMO HOPMaTHBHA KOXEPEHTHOCT, Oyayhu na
ce He 0aBuMO yckiahenomhy s0ka3a y cyJICKOM MOCTYIIKY, LITO je CyIITHHA HAPaTHBHE KOXe-
pertHocTH. Bua. N. MacCormick (1984), 245-249. u Amalia Amaya, ,,Coherence, Evidence, and
Legal Proof*, Legal Theory 19/2013, 1-43.

27 HecropHO je 1a akaJIeMCKH TIPABHUIIH [TPIITHKOM H3IPa(ibe IIPABHOT CHCTEMA HYKHO MO-
pajy U J1a TymMade IIO3UTHBHO IIPaBo, I1a OHM JIJIOM 3aIMPY U Y OHO IITO je 3aJaTaK MpaKTuyapa,
MPBEHCTBEHO cyaHja. Jlakiie, 1 akaJeMCKH MTPaBHUIN he CHCTEMCKH Ja TyMade 3aKOHE aJld TO
4ymHe in abstacto NOK Cyauje TO YUHE in concreto.

28 HapaBHO, TO He 3Ha4H JIa CBH 3aKOHH MOpajy 1a Oyay y ckiaxy. CBaKu TpaBHH CHCTEM TIOJI-
pasyMeBa U IMocTojamke MoceOHUX 3aKOHA KOjU Ha IPYKYHjH HAuMH ypelyjy mojeanHa nurama y
OJHOCY Ha TeHEePaHU 3aKOH. MehyTuM, 1 y TAKBUM CITydajeBUMa peliekha Cy pa3BHjeHa OJ] CTpa-
HE MpaBHE HayKe U U3pakeHa Kpo3 hopmyiie o pemaBamy cykoda mel)y Hopmama. O Tome hemo
jOII J1a TOBOPHMO TIPHIIMKOM aHaJIN3e JeI0Bamba YCTABHOT Cy/Ia.
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Cyla mMa YTHIIa] ¥ Ha 3aKOHOJIaBIIa KOjU BOJIM padyHa O CTBapaladkoj KOXEPEHT-
Hoctu. Konauno, YcraBuu cyn CpOuje TyMadewhe yCTaBHOT Hauea O jeJUHCTBY
MPaBHOT MOPETKA Y HU3Y OJNTyKa MPUMEHbYje, ITa MOKEMO J1a KasKeMO JIa je Pa3BHO
CBOjeBPCHY JOKTPUHY TyMauerma,”” Tako Jaa oaropapajyhe Mecto npumaaa u mpe-
cyhyjyhoj koxepeHTHOCTH. YCTaBHU Cy7 je TyMauemeM YcTaBa CpOuje HacTojao
U J1a yoOJIUYH MPaBHU MOPEJaK U JOMPUHECE CUCTEMATH3alUjH TIpaBa; JIOK je
MPBO CUTYPHO 3aJ]aTak TOT OpraHa, JIPYro je MPeTeKaH 3a1aTak paBHEe HayKe.
O KOXepEeHTHOCTH IpaBa Kao 1ejauHe ropope Mekopmuk u [lBopkun (Dwor-
kin), mpBH je Ha3UBajyhu HOPMATHUBHOM KOXepEHTHOIITNY a IpyTH roBopehwn o mpa-
BY Ka0 HHTErpuTeTy.? MeKOpPMHK IIOMHE-€ HOPMATHBHY KOXEPEHTHOCT Ka3yjyhu
J1a je OHA MTUTAE ,,33jeMHUYKE MOTYN-EHOCTH CKYyTIa 3aKOHA OIpel)eHoj BpeTHOCTH
WJIU BPEIHOCTUMA U OJICYCTBO CYKO0Oa ca APYTHM PElIeBAaHTHUM BPEIHOCTHMA,
nomyT npasae’.’! 3a CKym HEKHX MPaBUIIa MOKEMO J1a Ka)KeMO JIa je KOXepeHTaH
YKOJIMKO CBa MPEACTaBIbajy OJMYUCHE HEKOT BUILICT TPUHITUIIA, 112 j& KOXEPEHTHOCT
HEO/IBOjMBO MMOBE3aHa ca MpuHIHMNKHMAa.? Byayhu m1a ce MpHHIIMIIMMA HCKa3yjy

29 JIoKTpHHE TyMaderha i TeopHje TyMademha HICY CHHOHUMHE. Teoprje TyMaderma Omucyjy
IITa TyMa4eHe jeciuie — J1a JIU je OHO Ca3HajHa WIIM CTBapajiauka v BOJbHA aKTHBHOCT, JIOK JOKTPHUHE
(HeKa1 ce Ha3MBajy HOPMATHBHUM TeOpHjaMa TyMauekkha) OMHCYjy KaKko Ou ipeb6aio 1a ce TyMadH.

30 Hexn ayTOopH KOju TBpAE Jia je KOXEPEHTHOCT 32 MEeKOpMHKA CaMO HHTEPIIPETATHBHH ajar
II0K 3a JIBOpKMHA OHa ©Ma MHOTO upu 3Ha4aj. Bua. A. Schiavello, 233, 235-236 u 240.

3N, MacCormick (1978), 236. OH HaBOJM XUIIOTETHYKH [TPUMEDP 3aKOHA KOjH Pa3InduTa
orpaHu4ema Op3uHe Nponucyje 3a ayromoouie pasnuuute 6oje, muTajyhu ce na To MMa cmucia
(make sense) u na U MOCTOjU HEKa 3ajeIHUYKA BPEIHOCT KOja TO ompasaaBa? Ako mohemo o
Tora Jia caobpahajHuM rpasminMa Tpeda aa ce 3a0paHe cBe aKTUBHOCTH KOje YI'POXKaBajy JbYICKH
JKHBOT, CMUCIICHO je []a ce OrpaHu4u Op3HHa allH He o ceakom ochogy. Ha npyrom mecty, Mekop-
MUK pa3Marpa HHTepIpeTaTHBHY KOXePEHTHOCTH, roBopeh 1a oHa, Tako cxBalieHa, mogpasymMesa
Jia ,,MHOIIITBO IpaBuiia Tpeba Ja iMajy CMHUCIIa Kajia ce CBEYKYITHO ocmarpajy*’. Bun. MacCormick
1978, 152. Takohe Bux. N. MacCormick (1978), 106: ,,The basic idea is of the legal system as a con-
sistent and coherent body of norms whose observance secures certain valued goals which can intel-
ligibly be pursued all together. OcBpT Ha MeKOPMHKOBO CXBaTamke KOXEPEHTHOCTH U KOH3HCTEHT-
HoctH naje derepuc. Bun. E. Feteris, Fundamentals of Legal Argumentation, Dordrecht 1999, 85—88.

32 11 oBa TBpAa HMa BEIUKH 3HAYaj 3a AaJby aHAIu3y. HTEepIPeTaTHBHO] KOXEPEHTHOCTH
HE MOJKE J1a ce IIPUITUILE allCOTyTHH IIPUMAT, Kako To [leyenuk unHu y cBom neny On Law and
Reason, 0ynyhu na cBaku NPUHIMI MOpa Jia ce oJMepaBa ca JpyruM MPHHIMIHMA a 32 Hally
TeMy je Ba)kaH NPUHLUI [ofieNe BiacTH. Jlakie, IpUHIUI jeUHCTBA IPaBHOT IOPETKa Mopa 1a
ce rocMarpa y oJHOCYy Ha IpUHIKII nozesie BiacTi. C 003UpoM Ha IIPHPOAY NPUHIIKIIA, HUjETHOM
O] ’bUX HE MOJXKE JIa Ce IPUIIUIIIE allCOIYTHOCT. HIp. MpHHIMIT KOH3UCTEHTHOCTH OM Hajarao
OJICYCTBO KOHTPAMKTOPHOCTH, aJIi TO HE 3HAYH JIa j€ IPABO Y CBAKOM aCIEKTY KOH3HCTCHTHO.
MelyTum, akaJeMCKH IpaBHULHK ¢y u3rpabhyjyhu cucTem mpaBa JOLIUIH JI0 TAKO3BAHUX KOJIN3H-
oHmX (hopMmyia kojuma ce oMmoryhyje carmocrojame HOPMH KOje Cy KOHTpaaukTopae. Hip. ommtu
3aKOHA Ba)KM YBEK KaJl HE [IOCTOjU CHeLHjalHy 3aKOH. KOXepEeHTHOCT ¢ IPUHIUIINMA Y BE3Y JIOBOAU
u Pa3. Buz. J. Raz, 290-297. [IpoGieMe HEKOXEPEHTHOCTH U HEKOH3UCTEHTHOCTH (KOje MMajy
MOPAJTHO yTeMeJbEHY BaXKHOCT), IO MUIIJbeY BUHTIeHca, Tpeba /1a perraBajy cyauje Hiu 3aKOHO-
JlaBall, I1a OBE BPEIHOCTH UMajy u3BelieH (derived) a He opuruHapaH kapakrep. Bua. Luc Wintgens,
490-493.
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uJbeBr (OHHM Cy onTuMu3yjyhe komane)®® u 1a ce BHUXOBUM IPOIUCHBAHEM
HACTOje OCTBApUTHU opeleHe BPeTHOCTH, TO 3HAYH JIa TIOCTOjU jeTHAKOCT H3Me-
hy BpemHOCTH W TIpHHIIKIIA. MEKOPMUK cMaTpa Ja CBaKU CUCTEM MPAKTUYKOT
pe30HOBama MOYKMBA HA TPUHIUIIUMA KOjU JyTOTPajHOM MPUMEHOM Y TPAKCU
pahajy KoH3UCTEeHTHA TIpaBuja (Kao OCTBApEHa INJHEBA KOjU CY UCKA3HU ITPHH-
runom).>* Ha 0cHOBY Tora, KOXepEHTHOCT TpaBa 01 MpeICcTaBbaia CMUCIIEH CKYIT
MpaBHUX ofpenada Koje YiMHe PallHOHAHY IETHHY, OMHOCHO OHA jé OCTBAPCHE
BPEIHOCTH KOje IIPaBoO MPETEeHIYje Jla OCTBAPH (Tj. OCTBApEHE MPAaBHUX MPHH-
nuna). KoxepeHTHOCT mpaBa MpecTaBiba BeroBy 3aCHOBAHOCT Ha TIPUHITUITAMA
U3 KOjUX ce JeAYyKYjy CBa ocTalja IpaBuja, Koja OMINKYje KOH3UCTEHTHOCT.>
AxaneMcKu TIpaBHHITM OM Tpebao na yTBpIe KOju MPUHIIUITH O Tpedao ma ce
MPaBOM OCTBApe, KOje HOPME MPE/ICTaBIbajy OJIMUCHE KOJUX MPUHIUIIA U JIa CBE
MPUHITHIE YCKIIA/IE ¥ TTOJIBE/TY IO/l BPXOBHH MPUHIIUIT WJTH BUIIIE OCHOBHHX MTPUH-
nuIa. A npaBHUIM IpakTU4dapu Ou Tpedaso aa, peniaBajyhu KOHKpeTHE cllyya-
jeBa, BOJIe pauyHa O pean3alliji THX IIPUHIIUIA Y KOHKPETHUM CIydajeBumMa.>®

JIBOpKHH TpaBo OMMa Kao HHTEPIPETATUBHY PAKCY M Ka0 CKYII IIPaBUiia
Y TIpUHOANA (M jeIHO U APYTO Cy IIpaBHE HopMe). Mel)y \rMa ImocToju JTIOTHYKa
pasymKa: MmpaBuiia ce MPUMEHY]Y 10 MPUHIKITY CBE-HIIM-HUINTA, & MPUHIUITU
nMajy onpeheny TekuHy (BaXKHOCT) M OHU CE€ OIMEPaBajy ca IPyTUM IIPUHITHITH-
Mma. KoxepeHTHOCT mpaBa JIBOpKUH mocMaTpa Kpo3 MPU3My BPEIHOCTH KOje je
PaBO MO3BAHO JIa OCTBAPH’’ — TO CY BPXOBHE IMPaBHE M MOPATHO-TIOJIUTHYKE

3 TIpuHUMIIK CYy HOPME KOje HaJIaXxy Jia Ce HEIITO OCTBApH y HajBehoj Moryhoj Mepu, oHO-
JIMKO KOJIMKO je CTBapHO U mpaBHo To Moryhe. OHU cy, mpema ToMe, onTuMu3yjyhe komanyge.” —
Robert Alexy, ,,On the Structure of Legal Principles®, Ratio Juris 3/2000, 295-296. [Tpunuunu
MOpajy Jla ce oaMepaBajy ca IpyruM NpHHIHINMA (MMajy ogpeheHy TexXHHY), 10K ce paBuia
HAIIPOCTO NMPHUMEHbY]y MU HE IIPUMEIbYjy — OHA IIPECTaBibajy NeGuHUTHBHE KoMaH e, ,,CBaKka
HOpMa je FUIM TIPABUJIO0 WIIH MpUHIUIL — [bid. 3a Anekcuja cy mpaBHia CpeICTaBa 3a OCTBAapUBa-
€ BPEHOCTH, JIOK Cy HPUHLUIIHN CaMe T€ BPEIHOCTH.

34 N. MacCormick (1984), 236—237. ,,IIpHHIIMIIH YCTAHOBJbABA]Y BPEAHOCTH HJIH TIOJHUTHKE
KojuMa mpaBuia Tpeda na ciyxe.“ — Barbara Baum Levenbook, ,,The Role of Coherence in Legal
Reasoning®, Law and Philosophy 3/1984, 356.

3 Mnak, HEKW TeopeTHYapy yMamyjy 3Hauaj mpasa Kao nejiuHe (HasuBajyhu To riobaiHoM
KOXepeHTHoIy) U aKLIeHAT CTaBJbajy Ha T3B. JIOKAJIHY KOXepeHTHoCT. Bun. J. Raz, 310. u B. Leven-
book, 371. Hip. 3a TymMaueme y Be3u ¢ IIPaBHUM [OCJIOBHMA PEJIEBAHTHU CY IPUHIIMIINA YTOBOPHOT
npaBsa, a He IpaBa kao ueianne. CkujaBeso TBpAM Ja ce Pa3oB cTaB MOXXe TyMa4UTH Ha BHIIE
maunHa. Bug. A. Schiavello, 238-239.

36 MekopMuUK TOBOPH O XHjepapXuju Koja ce Tpajin y Be3u ¢ koxepertHouihy. Hajuike Mecto
3ay3UMajy IpaBHE HOPME, H3HA bUX Cy IPUHITUIINA/BPEHOCTH KOjH C€ OCTBApy]jy THUM HOpMaMa,
M3HA/I BbUX CY jOII BUIIH IPUHIUIIA/BPEIHOCTH U HA BPXY CE HaJla31 BPXOBHA BPEIHOCT: CTBAPAHE
3anoBospaBajyher ocHoBa 3a cykuBOT. Bua. N. MacCormick (1984), 238. O net ¢a3za y mpouecy
npaBHOT pacyhuBama Bua. Susan Lynn Hurley, ,,Coherence, Hypothetical Cases, and Precedent*,
Oxford Journal of Legal Studies 2/1990, 223-224.

37 Mapmop Kaxe fa JIBOPKHH OHMa KOXEPEHTHOCT Ka0 HHCTPYMEHTAIHY BPEIHOCT MONH-
THYKE MOpaslHOCTH. Bua. A. Marmor, 391.
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BPEIHOCTH TMOIMYT MpaB/e, IPAaBHYHOCTH® U HEMPUCTPACHOT MOCTYIIKA, KOje, CBe-
YKYITHO TIOCMAaTpaHo, YHHE MpaBo cucteMoM.>® KibydHy yiiory y ocTBapemy THX
npuHnuna J[Bopkun npumnucyje cyauju*’ koju je Xepkysec U Koju Mopa Jia uma
Ha yMY JIa CBOj Imocao o0aBjha OMBajyhu caMo jemHa Kapuka y HU3Y — OH je Kao
KOAyTOp JieNia KOju HAIPOCTO MOpa Jia BOAU pauyHa O OHOM IITO je Beh pedeHo
Ja 61 1ienio Koje HacTaje 6uiio jenHa nenuna. ! Jlakte, JIBOPKHH yKa3yje Ha HEOIBO-
JUBY TIOBE3aHOCT KOXEPEHTHOCTH TIpaBa, MHTPEIpPETaTUBHE U ITpecyhyjyhe koxe-
PEHTHOCTH, MAaKO MPEHArIallaBa yJlIory cyauje (koja je, yuCTHHY, CIIOXKEeHHUja y
AHTJIOCAKCOHCKOM IpaBy), roBopehu Aa MPUHLUIT HHTETPUTETA TPaXKH O Cy U~
je ma m3rpanu (fo make the law) mpaBo Kao KOXEPEHTHY HETUHY,* a yTBpIUIN
CMO J1a je TO IPBEHCTBEHO 3a/1aTaK MpaBHE HayKe.

KoxepeHTHOCT mpaBa Kao IeTUHE je HEOJBOJUBO MOBE3aHa ¢ MHTEPIpeTa-
THBHOM KOXepeHTHomhy (IITo HapounTo JIBOPKWH HATjaIlaBa), ajld TOCTOjU U
pasiKKa: IPBY KOXEPEHTHOCT IPHUMapHO r'pajiu Hayka® a apyry rpaje cy1osu (kao
napajurMe IpaBHOT pacyhuBama 1 TyMadewha Yy OKBHPY MTPaBHOT pacyhuBama).
WHTepripeTaTnBHA KOXEPEHTHOCT MPEACTaBIba Y CTBAPU OCHOB 33 CHCTEMATCKH

3 Yecro ce mpas/a v IPaBUYHOCTH U3je/HAYABA]Y, U TO HEONpaBaaHo. [IpaB/a je CHHOHUM
32 ONIUTOCT U jeJIHAKOCT Y MOCTYTIamy, a IPABUYHOCT je UCIIPaBJbake ONMIITOCTH PABHE HOP-
Me in concreto 'y ciy4ajy KaJ OM JOCJIeaHa IIPUMEHA JI0BEJIa YyIPaBo 10 HEIPABEAHUX MOCIe-
nuua. [IpaBH4HOCT HUje BPEAHOCT KOja je CyIpOTHA MpaBjiH, IITABUIIE, OHA j€ TIPaBIa Y CBOM
IYHOM KamaluTeTy, OAHOCHO ,,0BO JIBOje HHj€ HU allCOIyTHO WICHTHYHO™ HUTH ,,pa3IUIUTO
110 IOjJMOBHO] BPCTH", HET'O je MPaBUYHO ,,00Jb€ O U3BECHOI 00JIMKA IIPABEJHOCTH U CaMo je
npasenaHo®. Bua. Apucroren, Hukxomaxosa eiuuxa, Cpemcku Kapiosuu — Hosu Cax 2003,
113-115.

3 Ronald Dworkin, Law’s Empire, Cambridge—London 1986, 243. , ITo3uBam€ Ha KOXEPEHT-
HOCT HHje yBEK JIOBOJBHO Jia ce ompaBa ouyka.” O Tome, KpuTHIH JIBOPKHHOBOT INI06aTHOKO-
XEPEHTHCTHYKOT MPUCTYIIA, Te apryMEHTHMA Y PUJIOT JOKaJIHe KOXepeHTHOCTH BH/I. B. Leven-
book, 371-374.

40 JIBOpKMH aKI[eHAaT CTaBJba Ha pecylhiBarbe, Ma je KO era i KOXEPEeHTHOCT MPBEHCTBEHO
pacmpaBibeHa Y OKBUPY TeopHje npecyhuBama Koja onucyjy nocTyname y cynckoj npakcu. Cy-
JIMjUH 3aJaTaK HUje 1a CTBOPH HOBO MPaBo (ILITO je jeJHa Ol OCHOBHUX Te3a yTEeMeJbeHa Ha KPH-
THLU Te3e O JUCKPELHOHO]j BIACTH Cy/Hje KOjy 3aroBapajy MO3UTHBHCTH) Hero Tpeba 1a Hale
Hajbome peniemne 0TKpuBajyhy ra y HO3UTHBHOM IPABY.

41O amanoruju usmely nocna nucua v cyadje kao Kkapuka y jgadiy Bua. Ronald Dworkin,
,»Law as Interpretation, Texas Law Review 527/1982, 540—546. JIBopkuH ropopu o TpodhasHoj
KOHCTPYKTHBHOj HHTepHpeTannju: $hasu npeanHTepperainje, HHTepIpeTannje u MOCTHHTEP-
nperanuje. O Tome neraspHuje Bun. [. ajosuh (2015), 84., B. Levenbook, 366. u A. Marmor,
394-401.

42 R. Dworkin (1986), 251.

4 BUHTreHC pa3marpa KOXePEHTHOCT ca aclieKTa TEOPHjCKOT pacyhuBama i ca acrekTa mpak-
THYKOT pacyhuBama, 1 TO Kpo3 MPU3MY HJICje O CaBPLICHO KOXEPEHTHOM (M KOH3UCTCHTHOM)
MPaBHOM cHcTeMY. [10 leroBOM MUIIIBERY, TO j€ HY KHO jep C acleKTa MPaKTHYKOT pacyhuBama,
KOXEpeHTHOCT Hehe OMTH JIoBeJieHa MUTAKE HAKO je MOHEKa HEKOH3HCTEHTHOCT IPUCYTHA — HE
MOCTOjH caBplleH npaBHU cucteM. Bun. L. Wintgens, 485.
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apryMeHT* 0 KojeM Ou Tpebaio 1a BOIE padyHa CyaHje MPIIMKOM pellaBarmba
KOHKpETHHX city4ajeBa. OHa OM mojjpa3yMeBaa Jia Cy/irja He peliaBa Crop Koju
ce Ipe UM Hajla3d Ha OCHOBY jeITHE MpaBHE onpenode, mocMarpajyhu je n3omona-
Ho. OHa je yBeK Jieo Heuer LIUper — Ie0 HEKOT YiaHa, OJeJbKa, T1aBe, 3aKOHa, HU3a
3aKOHA KOjU ypehyjy jemHy mupy (HIp. KpHBUIHOIIPaBHY) 00JIACT IPYIITBEHUX
OJIHOCa M Ha Kpajy 1eo mpaBHor cucrema. ¥ Kopucrehu ce pesynraTuma npaBHe
Hayke (Koja i3 Hu3a ofpenada J0J1a3u 10 IpaBHUX YCTaHOBA, IIPABHUX TpaHa, IpaB-
HUX 00nacTu, UTH. cTBapajyhu cucrem mpasa), Cynja MPUITUCYje 3HAYCHE HEKOM
MPaBHOM TEKCTY HY;KHO UMajyhu Ha yMy J1a je Taj TeKcT aeo meaunne.*® Tako je 3a
pacyhuBame YcTaBHOT cyna peJieBaHTHO: MECTO ofpeade u3 crasa 1. Koju mpormu-
Cyje Ia je mpaBHH TOpeNaK jeANHCTBEH, YHIH-CHUIIA J1a TO HUje jeIUHN CTaB Y dJia-
Hy 4. YcraBa, IpOMKUCUBaE CIIOPHE Ope0e Y OKBUPY Hayelia YCTaBa, IOMUEHAHE
UCTOT TEKCTa O JeJIMHCTBY MPABHOT MOPETKA M Y OKBHUPY JIeJIa O YCTABHOCTH U
3aKOHUTOCTH, UTI. Ha oaroapajyhem mMecty hemo na cucteMaTcku aHaIHu3upaMo
onpende ma 6ucMo yTBpaMIIH (HE)OCHOBAHOCT pacyhruBama YCTaBHOT Cyaa.

3. HAYEJIO JEAHCTBA TTIPABHOI" IIOPETKA

3.1. /IBocTpyKO NOMHIbaK-€ YCTaABHE O/ipeade O jeIMHCTBY
NMPABHOT NMOPeTKAa

YcraBHa ojipesida 0 jeIMHCTBY IMPABHOT IOPETKA CE Y HCTOBETHOM OOJIMKY
MOHABJbA Ha JiBa MecTa y YcTaBy Penyonuke CpOuje — y OKBUPY Hadela ycTaBa
Uy OKBUPY JIejia O YCTAaBHOCTU U 3aKOHUTOCTH. APTYMEHT €KOHOMUYHOCTH
Mmojipa3yMeBa Jia He TOCTOj! CYBHIITHA o/ipeada, JaKkiie He TIOCTOje IBE oipenoe
KOjU MMajy WIEHTHYHO 3HAYECH:E a JIe0 Cy UCTOr mpasHOr nopetka.*” Ha nmpeu
TOTJIE/] C€ jaBJhajy HEJOYMMUIlE O 3HauYewy, Oyayhu Ja je3nukuM TyMademeM

44 CrcreMarcko TyMadere je yTBphHBarbe 3HauCHha MpaBHe HOpMe oMOhy Bese usMely e u
CBHUX OCTaJIMX HOPMH KOj€ YMHE MIPABHU CUCTEM" jep je CBaka HOpMa ,,/Ie0 jeJHE BEIHKE, CIOKECHE
LEeJHHE, Y K0jOj CYy /IeI0BU YBPCTO Mel)ycoOHO moBe3aHu™ Tako 1a ce HopMme Mel)ycoOHO CMUCA0HO
nose3syjy. Bun. P. 1. Jlykxuh, 294. nu Pagmuia Bacuh, Muoanpar JoBanosuh, 'opan ajosuh, Ysog
y tipaso, beorpan 2018, 334-335. u 345-347.

4 CucTeMaTCcKu apryMeHT je BHJI XapMOHHU3A1M]€e, YTEMEIbEH Ha KOHIIETTY [TPABHOT CHCTE-
Ma, MpemMa KojeM 3HaueHe HeKe MpaBHe ofpen0de (Min u3pasa) oJropapa 3Hauermwy koje Hamehe (1
HE UCKJby4yje) IIeJIOKyIaH cucteM mpasa.” — Douglas Walton, Fabrizio Macano, Giovanni Sartor,
Statutory Interpretaion, Cambridge 2021, 265. Taj apryMeHT mogpasyMeBa YHTAbE jeAHOT 3aKOHA
y CBETIIy APYTHX 3aKOHA, LIITO HEKH Ay TOPU HAa3HMBajy jeIHUM CTYIIHeM KOXepeHTHOCTH. Bu. L.
Wintgens, 495.

46 KOrHUTHBHCTHYKY PEUCHO, Cy/Mja Tpara 3a MpaBUM 3HauereM mpase Hopme. To ocropa-
Bajy CKeNTHIH, TBpAchH Na cynuja yBek IpUIKCYje 3HaUCHe MPaBHOM TEKCTY U JIa je OH Taj KOju
CTBapa HOPMY.

47 D. Walton, F. Macano, G. Sartor, 250-252.
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onpenaba He pelaBaMo JuJIeMe y Be3H ca 3HauemheM. Meh)yTuM, cucteMarckum
TyMauemheM Ce UCKIbYUYje HCTOBETHOCT 3HAUCHa OJJHOCHUX ojpeaada jep ,,pac-
nopehuBame HOPMU Yy MOjeANHE JICIOBE jeTHOT aKTa U JaBamhe HAcJI0Ba OBUMa
MMa yIIpaBo 3a IKJb Ja OJIMIKe Ofpeau lUX0BO 3Haueme .4 V nemy YcraBHOCT
Y 3aKOHUTOCT, wiiaH 194, y KojeM ce MOMHUIbE Ja je MPaBHH MOPEAaK jeTMHCTBEH,
uMma cnenehu Hacnos: ,, Xujepapxuja fomahux u Mmel)yHapogHHX OMIITHX TTPaB-
HEUX akata“. Jlakie, jeTMHCTBEHOCT y cMucCITy 194. wirana 3Ha4n yckiaaheHocT
MpaBHUX aKaTa pa3IMYuTe MpaBHe cHare. Takole, CHCTEMATCKUM TyMaducmheM
OCTaJIuX CTaBOBa M3 ujaHa 194. ce j07a3u 10 UCTOT 3HauUCHa, Oyayhu na ce
HaBOAM 1a je YcTaB HajBumn akT Permyonuke CpOuje, 1a 3aKOHU M IPYTH OIIITH
aKTH MOpajy a Oyay y ckiany ¢ YcraBom, uTi. Jajbe, M apryMeHT KOH3epBa-
THUBHOT TBOpIIa HOpMe*® yKka3yje Ha HCTO 3HAYCHC: U y paHuje BaxxeheM ycTasy,
Ipe cTynama Ha cHary Ycrasa u3 2006, peryianucame YCTaBHOCTH U 3aKOHHTO-
CTH MOCMAaTpPalio KpO3 MPHU3MY XHUjepapXuje, Tj. JEIMNHCTBEHOCT OU 3HaYMIIa
yckiahenoct. LuspHE apryMeHT Takohe TOBOpH y MPUIIOT HCTOT 3HAa4YeHa, 0y-
nyhu ma je mocienuiia Koja Tpeda a ce 0CTBapy MPOMUCUBAHEM JETHHCTBEHO-
ctu y 194. unany ouyBame yCkIa)eHOCTH ¥ XHjepapXHujcKor oHoca Mehy ak-
THMa pa3IuvYuTe MpaBHE CHare.

MelhyTum, HETOYMHIIE Y BE3U ca 3HAUCEHEM OIpea0e O jeAUHCTBY MTPABHOT
nopeTka u3 4. unana Ycrasa Hucy pemene. Jajosuh cmarpa na Ou ogpenda us
ozesbka Hauena YcraBa Moriia jia 3Hauu Ja je mpaBHE nopenak jenan,’” Oymxyhu
na je CpOuja yHUTapHa ApKaBa, TOK OM oapenda u3 ofesbka YCTaBHOCT M 3aKO0-
HUTOCT MOTJIA Jia 3HA4M Ja je npaBuu nopeaak y CpOuju jenHa KOXEpeHTHA U
KOH3HUCTCHTHA HCHI/IHa.Sl OBO CTaHOBHUIIITE HaM C€ YHNHHU NpUXBaTIbUBUM, aJIn
YeTaBHU Cy ce Y CBOJUM OIJTyKaMa Y KOjuMa Pa3lIuKyje CHCTEMCKE 01T OOMIHUX
3aKoHa unak venrhe nmosupa Ha uiaH 4. YcraBa.”? Y HEKUM OJIyKama, Moy T
1Y3-225/2005 u 1Y3-920/2012, YcraBHu cyj ce no3uBa u Ha 4. u Ha 194, unan
VYcrasa. Jlakie, ¢y mpUIUCYyje UCTO 3HAUCHE THM Ofipe/idamMa, IITO HeMa yTeMe-
JbCHHE — U3 TOTA MPOM3JIA3H J1a YCTaB CapKK Oipea0e ca HACHTUYHUM 3HAUYCHHEM,
HITO 3a0pamyje apryMEeHT eKOHOMUYHOCTH. AKO MPUXBATUMO JIa jEIMHCTBEHOCT
n3 194. unana 3Ha9M ycKIal)eHOCT MpaBHUX aKTa, 11a I To o0yXBaTa u meh)ycoo-
Hy yckaal)eHOCT 3aKOHa pa3IMYUTE MPaBHE CHAre Koje YCTaB He MO3Haje — CH-
CTEMCKUX M OOMYHUX 3aKOHA?

P, J1. JIykuh, 296.

49 D. Walton, F. Macano, G. Sartor, 241-242.

30 Opryka 1Y3-225/2005 o 19. anpuna 2012., CayorcHenu tnacnux PC, 6p. 57/2012 u Omtyka
1¥3-920/2012 ox 26. neuembpa 2013., Cayorcoenu inacnux PC, 6p. 34/2014.

ST ajosuh (2016), 45 ¢n. 19.

32 [lItaBuiie, HA3WB YSTBPTOT YiiaHa Ycraga je ,,Ilogena BinacTu®, a YCTaBHH CyJl yipaBo TO
Ha4eJlo JI0BOAM Y ITUTakE TyMadyemheM oapei0e 0 jeAMHCTBY IPaBHOT TOPETKA.
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3.2. PazaukoBame CHCTEMCKHX U O0MYHHX 3aKOHA

CyuITuHy Hayesa jeIMHCTBA MPABHOT MOpeTKa> YCTaBHH Cy/I je HCKa3ao y
omnykama lys- 27/2011 u Iy3-17/2011.>* Cras Cyna je na nmpaBHH MOpeaaK oapa-
JKaBa CBOj€ JEeIMHCTBO PETyJINCalkEM APYIITBEHUX OHOCA TaKO LITO ce 00e30e-
hyje na cBu akTH U CBE HOpME KOje ra unHe Oyay y cKiany (KOH3UCTEHTHOCT) U
Jla IEjCTBY]y y UCTOM IpaBIly (KOXEPEHTHOCT), IIITO 3HAYH JIa TIOCTOj€ CHCTEMCKHU
1 00nuHM 3aKoHU. CHCTEMCKH 3aKOH j& OHAj KOJU Ha IIEJIOBUT HaYKH ypelyje onpe-
heHy 00acT IpyIITBEHUX OHOCA, 8 OOMYHH 3aKOH TO He YiHU.> Mehytum, Cyn
j€ UCTOM TMPaBHOM TEKCTY, CaipKaHoM y wiaHy 4. YcTaBa, IPUNUCA0 HajMamke
TpH 3HaYCHA.

(1) ITpBeHCTBEHO, YCTABHOM TEKCTY j€ IPUITUCAHO 3HAUCH-E IIpeMa KojeM ce
ilojegunum ogpegbama cucitieMcKol 3akoHa PUITACYje CUCTeMCKH KapakTep. OBo
Hauello HaJlaXke J1a OCHOBHHM IPUHIUIIN U TPaBHU HHCTUTYTH NIpeABHleHM 3aK0-
HMMa KOjUMa Ce Ha CHCTEMCKH HauWH (CHCTEMCKH 3aKOHH) ypelyje jenHa odmact
JIPYIITBEHUX OJJHOCA Oy1y MPUMEH-EHH U Y TIOCEOHUM 3aKOHMMA (OOUYHHU 3aKOHH),
OCHM aKO je CHCTEMCKHM 3aKOHOM Tporucana MoryhHoct npyradmjer ypehuna-
a MIOBE3aHMX NUTamka. THME Ce UCITyHhaBa JIPYIITBeHA (YHKIIH]a KOja Ce OrJie-
Jla y 3alITUTH OCHOBHUX IIpaBa M MHTEPeca 1 MOjeIMHIA U APYIITBA Kao IIEIHHE.

33 O Havey jeMHCTBA MPABHOT TIOPETKa YCTABHH CY/I je PAaClpaBibao y HU3Y ofuyka: [Y3—
225/2005, 1¥3-353/2009, 1Y3-231/2009, 1Y3-82/2009, 1Y3-353/2009, 1Y3-882/2010, I'Y3-1218/2010,
1¥3-850/2010, 1Y3-17/2011, 1Y3-27/2011, 1Y3-12/2012, 1¥3-920/2012, 1Y¥3-95/2013, 1Y3-101/2013,
1Y3-196/2013. Onnyke cy nocTymHe Ha: http:/www.ustavni.sud.rs/page/jurisprudence/35/, 11.
anpuia 2022.

54 Onnyka 1Y3-17/2011 on 23. maj 2013, Cayorcoenu inacnux PC, 6p. 55/2013 u Opnyka [V3-
27/2011 on 3. oktobpa 2013., Cayacbenu iracuux PC, 6p. 97/2013.

35 VeTaBHU Cy /I TIOHEKA[ Y CBOJUM OJUTyKama IIOMHUEbE ,,3aKOH KOjU Ha CHCTEMCKHU Ha4nH ype-
hyje onpeheny obmact®. ,,CucTeMcKky 3aKOH 1 ,,3aKOH KOjH Ha CHCTEMCKH HauuH ypehyje oape-
heny oGmact* He 61 Tpebao aa ce mocMaTpajy Kao CHHOHUMU. 3aKOH KOjU Ha CHCTEMCKHU Ha4HH
ypebhyje onpeheny obnact npymTBEeHUX OHOCA je Y CTBApH 3aKOHUK. A HHjeJaH O aKkaTa KOju Cy
y mpakcu YcraBHor cyna CpOuje Ounu mpeaMeT aHainmu3e y KOHTEKCTY jeJUHCTBA IIPABHOT MOPET-
Ka HE clajajy y KaTeropujy 3akoHuka. CHCTEMCKH 3aKOH, IIpeMa ToMe, He OM OMO CHHOHHM 3a
3aKOHHK, HETO j€ OH, Y CMUCIY KOj! YCTaBHU Cy[| IIPUITUCY]€ MOjMY ,,CHCTEMCKH 3aKOH ", OHO IITO
ce TPaJAMIMOHAIHO HA3UBa OKBUPHUM 3aKOHOM. Jlakiie, y IMTamy je aKkT Koju yTBphyje OCHOBHE
MHCTUTYTE M Havesla Ha KojuMa ce iouuea oapehena o6acT ApyITBEHUX OIHOCA, & HUTOLITO aKT
koju ypehyje Ty obxact ucupnHo, kao 3akoHUK. [ToceOHM 3aKoHM OH, CIEICTBEHO U Y CMUCIY
koju uM npunucyje Cyx, OHIIN aKTH KOjUMa C€ KOHKpeiiu3yjy OCHOBHU HHCTUTYTH ¥ OCHOBHA
HaueJla U3 CUCTEMCKOT 3aKOHA YUIM aKTH KOjH IPONNCYjy OJICTYIamba O CUCTEMCKHX pelIeba.
CHCTeMCKH 3aKOHU HUCY KOJIEKCH ,,HH 110 Ha3UBY, aJIH, IITO j€ jOII BasKHUje, HU M0 CYIITHHH, jep
HE PeTyJINIY y IeINHU jeqHy obmacT. Jep kaia O je peryiucany y HelInHy, He Ou 6uio notpede
HU IIPOCTOpa 3a OfICTynama wiu u3yserke.” — . Jlajopuh (2016), 51. YeraBau cyn Cpouje je uckazao
onpeheny ,,AHBEHTHBHOCT y pa3BHjamy MMOjeAUHUX YCTAaBHUX Hayella, HIIP. jeAMHCTBA ITPABHOT
MOpeTKa, M3HEIPHUBIIH KaTerOpHjy T3B. CUCTEeMCKUX 3akoHa. — C. Opnosuh, H. Pajuh, ,,Yiora
YCTaBHOT cyJa y pa3Bojy ycTaBHHX cuctema Urtanuje u Cpbuje”, 36opnux pagosa Ilpasnoi ¢a-
kyauewia y Hogom Cagy 1/2020, 127.
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NuaankatusHO je pacyhuBame YcTaBHOT cyna y aBa ycTaBHa cropa. [1pBu
ce THYe 0JJHOCca 3aKOHA O OMINTEM yrpaBHOM MocTynKy (3YII; cucTeMCKH 3aK0H)
u 3akoHa o ekcriponprjaiuju (3E; oOruan 3akoH), y morsieny HHCTUTYTa JI0CTaBIba-
ma.>® CropHo je (1 HeycTaBHO, 1o orienn Cya) To mo ce mpema 3E mocrasiba-
€ CMaTpa M3BPIICHUM JIaHOM 00jaBJbUBarba pemiea y CiyKOeHOM IIIacHUKY.>’
HocTaBspame myTeM 00jaBibHBama He oMoryhyje BIaCHUKY HEMOKPETHOCTH Jia
Ce YTIO03Ha ca aKTOM KOJUM MY j€ 0Iy3eTa HEITOKPETHOCT KaKo O ,,KBaJTUTETHO U
y POKY MOT'a0 CAuMHHUTH MOJHECAK, Tj. TYKOY, KOjoM hie TOKpEeHYTH yIIPaBHH CIIOP
W TaKo 3alllTUTH cBOj nHTepec”. Jlakie, y (a3u cTBapasayke KOXEPEeHTHOCTH,
3aKOHOAABAIl HHje UMao Ha YMY OCHOBHA Hadesa koja mporucyje 3YII u ox mux
je oacTymnuo y oonuHoOM 3akoHy. Bonehu ce Hauenom jeHCTBa MPABHOT MOPETKA
U cucteMaTckum tymaueweM Cyi je yrepauo aa je 3E HeycraBan. Unu: y onnyu
1V3-231/2009°8 YcTaBHM Cya HATIOMHELE 1a 3aKOH O IPHBPEIHUM IPECTyITHMAa>’
(cuctemcku 3akoH, 3I1IT) uzpuuuTo nponucyje na ofpeade TOr 3aKOHA O OAr0-
BOPHOCTH M O CaHKIIMjama 3a IPUBPEIHE IPECTYIIE BaXKe 3a CBE IPUBPEIHE Ipe-
CTyTIe, Ma KOJUM akToM OrutH rponucanu. Cya HAaBOAM J1a je HeIIPUXBATIBUBO Ja
noce0aH 3aKOH YBOJM CaHKIIMje KOje HE IM03Haje CUCTEMCKH 3aKOH, UMajyhu y
BUY TO Jia Cy ,,HOpME Ka3HEHOT 3aKOHOJIaBCTBA, 110 CBOjOj IIPUPO/IH, Y HETOCpeI-
HOJj BE3HW Ca OCTBapHBameM JhYACKHX TpaBa u ciodona’. U 3YII u 31111 uzpuan-
TO TipenBulajy 1a HeKe HUXOBE OApe0e Baxke U 3a Apyre 3aKoHe Koju ypehyjy
MUTaka YIPABHOT MOCTYIIKA, OJJHOCHO pHUBpEIHE pecTyre. Ako je Beh Tako,
JIa JTH MO’KEMO JIa TBPJIUMO J1a je CYyJl IOCTYITHO aKTHBUCTUYKHU? JecTe y moriieny
pasBujama JOKTPUHAPHE KOHCTPYKIHjE O 3aKOHMMA Pa3IMYUTE MPAaBHE CHAre.
MeljyTum, He MOXKe Jla ce TOBOPH O aKTUBU3MY Kajia je ped o JaBamy IpumMara
3VIl-y u 3I1I1-y, 6ynyhu na YcraBHu cya camo KOHCTaTyje (IIOHABJha) OApenoe
0 BaXKCHY THX 3aKOHA U 33 JAPYTe 3aKOHE.

36 3akoH 0 excriponpujaruju, Cryocoenu tnachux PC, 6p. 53/95, 23/01 u 20/09. 3akoH o oniireMm
ympaBHoM nocTynky Pemyonuke Cpouje (Cryorcoenu nuciu CPJ, 6p. 33/97 u 31/01 u Cayorcoenu
tnacnux PC, 6p. 30/10) npeasuba pa3nuyute HAYMHE JOCTABIbAA: JTUYHO, IOCPEIHO U JOCTABIbA-
e Y HOCeOHUM city4ajeBUMa (0[] KOjHX je jeflaH J0CTaBJbambe jaBHUM caomnuTerem). O oxHoCy
JIBa 3aKOHA ce YCTaBHH Cya U3jacHno y omnyuu [ys3-17/2011.

57 Cya je yka3ao Ha CYNTUIIHY pasiuky usmely o6jaBibuBama U J0CTaBJbakba, ropopehu na
j€ 10CTaBIbare MPOLECHA Pa/iha y YIPAaBHOM IOCTYIIKY a 00jaB/bUBAE y CIIyKOCHOM INIACHUKY
YHH 00HApO/IOBaa aKTa M MPEyCIIOB 3a cTyname Ha cHary. Cyz nonaje na Huje Moryhe nsjen-
Ha4YUTH TO JBOjE jep BEJIIMKU Opoj (PU3NUKHX JINIA HUje y MOryhHOCTH Jia ce yIIOo3Ha ca Caap KNHOM
ciyx6eHor riacHuka. Konauno, Oynyhu fia ce paau o oy3uMarmy [paBa CBOjHHE, HY)KHO je Jia
ce Ipeay3My CBU KOpalll KOji OTKJIamkajy CBaKy CyMIby Y YIIO3HABAKE CTPAHKE ca OJy3UMabeM
BEHOT Cy0jeKTHBHOT IpaBa.

3 Omyka 1Y3-231/2009 ox 22. jyna 2010. u 5. maja 2011., Cayowc6enu tnacnux PC, 6p. 89/2010
u 41/2011.

% 3akoH o nmpuBpeaHuM npecrynuma, Cryocoenu ruciui COPJ, 6p. 4/77, 36/77, 36/77, 14/85,
74/87, 57/89 u 3/90 u Cryocbenu inacnu PC, 6p. 101/05.
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(2) dpyro 3Hademe koje je Cym mpumucao yCTaBHO] Opea0dn O jeIUHCTBY
MPaBHOT MOPETKA j€ Jia OCTYMame Y TOCEOHOM 3aKOHY O pellierha U3 CUCTEMCKOT
3aKOHa Mopa Aa Oyxae goiywitero. Jlakie, HUje TOBOJHHO /Ja CHCTEMCKH 3aKOH
npensuba ofcTynama y ApyruM 3aKOHUMa, HEro OHa MOpajy Ja Oyny KBajauTa-
THBHO TTpuxBatibuBa. O 0BoM hemMo 1a TOBOPUMO KacHH]je, y OKBHPY PACIIPaBe O
OJTHOCY JIOKTPUHE YCTaBHOT Cyna U Hadena lex specialis derogat legi generali.

(3) Tpehe 3raueme koje je YCTaBHH CYyJ IMIPUITACA0 YCTABHO] OAPEIOH O je-
JUHCTBY MPaBHOT NOpeTKa, y onyuu ly3-225/2005 je cnenehe: ycknahenoct cBux
MIpaBHUX MPOITHCA HAYEITHO HCKJBYUyje MOTYRHOCT 1a ce 3aKOHOM KOjUM Ce ype-
hyje jenna mpaBHa 006JIaCT MOTY MEH-aTH, OHOCHO JIONY H-aBaTH I0jeIHa pere-
Ba caJpkaHa y 3aKOHY KojuM ce ypehyje npyra mpasHa o0nact. Y HaBeIeHO]
omnyuu Cyn je kacupao ogpenly u3 3akoHa 0 IOpe3uMa Ha UMOBUHY jep HUje y
CKJIamy ca 3aKOHOM O OCHOBaMa CBOJUHCKOIIPABHUX OmHOCA Oymyhu ma mpomnu-
Cyje AOJaTHH YCIIOB 3a CTULabE [TPaBa CBOJHE HA HEMOKPETHOCTH M KPLIH jeANH-
CTBO TIPABHOT MOPETKA M YCTABHO ITPAaBO HA UMOBHHY.

Kan rog ve nmoctoju Mehy3akoHcKa ycarnalmeHoCT yTeMe/beHa Ha HEKOM O
3HaUYeHa KOje YCTaBHU CY]I MIPUITHCYj€ YCTABHO] ONPEAOH O jeIUHCTBY ITPABHOT
MopeTKa ocropene oxpenode cy Heycrasue jep cy Hezakonute! [lomro cmo yTBp-
IIAITH 1A j€ jeaH O apryMeHTa Ha Koje ce YCTaBHU CyJI ITO3MBa JIEJIOBA-E CBUX
aKaTta y UCTOM IpaBLy (KOXEPEHTHOCT), IOCTaBJba ce MuTame ogHoca (1) Hayena
KOXEPEHTHOCTH U TIPaBIJIa O pelIaBamy cykoda mehy Hopmama u (2) KoXepeHT-
HOCTH Y Hauela nojene Biactu, Oyayhu na YCTaBHU Cyl aKTUBUCTUYKH JeJia.

3.3. Cucremcku u 00u4YHY 3aK0HU U lex specialis derogat legi generali
(IToctoje in mpaBHe HOpMe® Koje Oe3u3y3eTHO Baxke?)

MakcuMa Koja UCKa3yje OJTHOC OIIITEr U CIISIHjaTHOT 3aKOHA ITPEACTaBIba
,,HECTIOPHY IUBUIIN3AIN]CKY TEKOBHHY ! OTHOCHO TOKTPUHAPHY TEKOBHHY, a 32
HaIly TeMy MoXe Jia OyJie KOPHCHA 32 00jallllkelhe CTaBa YCTABHOT CyJia O pas-
JINKOBAFy CUCTEMCKUX M 0OMYHUX 3akoHa. Y ommymu 1Y3-27/2011 ce pacmpa-
BJbAJIO O OJHOCY 3aKOHA O 3aIlITUTHU IpaBa U CJI000Aa HAIIMOHATHUX MambHHA
(33IICHM) u 3akona o paguonudysuju (30P). Cyn tBpau na ce 33IICHM moxe
CXBaTUTHU Ka0 CHCTEMCKH 3aKOH y 00JIaCTH IpaBa U cJI000/1a HAIIMOHAIHUX Ma-
IbUHA alli BEeroBa ofpeada mpemMa Kojoj ,,ApKaBa MOKe Ja OCHHUBA M TTOCEOHE
pajuo U TEICBU3UjCKE CTAHUIIC KOje OM eMHTOBalle IporpaMe Ha je3uluMa Ha-
[IMOHAJHUX MamWHA™ HEMa CUCTeMCKH KapakTep. Ta ogpemba Ou Moria aa ce,
peujy Cyna, cxBatu kao ycMepaBajyha u mogo0OHa Jja ce y OKBUPHUMa 3aKOHO/IaBHE
TIOJINTHKE peayin3yje Ha OCHOBY TToceOHOT 3akoHa. Jlakie, nctu 3akoH (3IICHM)

60 TTox mpaBHOM HOPMOM MOPa3yMEBaMO FEHYCHH TI0jaM 3a IIPaBHa [IPABUJIA U TPABHE IPHHIIATIC.
1 Bnapan Ierpos, Japko Cumosuh, ,HeTupu nurtama U3 HOBUje ycTaBHe mpakce y Permy-
onuin Cpbuju, Ilpasna pujey 39/2014, 125.
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je HajsehuM memoM CUCTEeMCKH, Oyayhu a je caMo jeHa meroba oapenda HecH-
cremcka. CIIeICTBEHO, UCTH aKT UMa oxpende pasnuunte npaBHe cHare.®? Kakas
je, TUM cienoM, ieH omHoc mpeMa 30P-y? CriopHa oapenda, cmatpa Cy, He MOXKe
Jla ce CXBaTH Kao MoceOHO MPaBUIIo, Tj. U3Y3€TaK y OHOCY Ha IpaBHJIa U3 3aKo-
Ha o pagnonudysuju. Jlakie, cya TBpAU a Y OBOM CIydajy HE BayKH IIPABUIIO [ex
specialis derogat legi generali.

Jaspe, YcTaBHE CyI HaBOIU KOje YCJIOBE Tpeba Ja UCIymaBa jefaH 3aK0H
(Tj. merose oapende) qa O OACTYNamE Ol CHCTEMCKUX peliera oo moryhe: 1)
MTOCTOjarbe ONpaBIaHe MOTPeOe U ISTHTUMHOT ITHJba Ha KOJEM C€ 3aCHHUBA OJICTY-
name; 2) yrBphuBame J1a Jin moceOHa MpaBuiia U MpaBHU U3y3elu oMoryhyjy aa
ce OINIITAa MPaBUJIa U3 CHCTEMCKOT 3aKOHA MOTY HECMETAaHO MPHUMEHUTH Ha CBa
nuTamba Koja HUCy ypeheHa Ha mocebaH HayuH; 3) a 1M Ccy moceOHa MpaBuiia 1
MPAaBHH M3Y3€IH Y CKJIay ¢ YCTaBOM U IIEJIOKYTHUM MTPaBHUM CHCTEMOM Perry-
onuke CpOuje. Lluss Te Tpodasne ananuse je omoryhaBame ycrnocTaBibama /-
HOCa CHCTEMCKUX U TIOceOHNX 3aKoHa Koju ypel)yjy mpaBuia 1 u3y3eTKe Tako Jaa
Ce He yrpoKaBa jeJUHCTBO IIPABHOT MTOPETKA, PAaBHA CUTYPHOCT U OCTBAPHUBAHEC
VcTaBoMm rapaHTOBaHHX Ipasa.®’

[NoMumanu cMo J1a HaYeI0 KOH3UCTEHTHOCTH HaJlaKe OJICYCTBO KOHTPAHUK-
TopHOCTH Mel)y nmeoBuMa cucTema, Oyayhu a y jelTHOM CHCTeMy He MOXE Ja
noctoju A u He-A. CeM Tora, peKJi cMO Jia je KOXEPEHTHOCT BHIIE 0] KOH3UCTEHT-
HocTH. Ha OCHOBY Tora ce MocTaBba MUTAKE JIA JIH ITOCTOje HOPME KOje Y TPaBHOM
MOPETKY Bake Oe3u3y3eTHO. OAroBop je MOTBPAAH y HEKUM CllydajeBUMa 1 Oe3u3-
Y3ETHOCT Ce HIIP. JIOBOJU Y BE3H C JbYJICKHM TpaBuMa 1 ciobonama. Tako, 6e3us-
Y3€THO y HallleM IPaBy Ba)KW MTPABUJIO JIa j& )KUBOT YOBEKA HEMPUKOCHOBEH. YCTaB
0u Tpebasto Ja KapakTepuIe KOH3UCTEHTHOCT M3BEACHA 10 KPAJIbUX TPaHUIA —
KOHTPaJUKTOPHE YciiagHe HOPME He MOTYy HCTOBpeMeHo 1ia Baxke. LllTa je ca 3ako-
HrMa? CMaTpamMo 1a usmeljy 3aKoHa UCTE TIPaBHE CHAre He MOXKE J1a TIOCTOjH OTHOC
y KOjeM jellaH 3aKOH MMa ofipe10e Koje cy Oe3u3y3eTHE Y OJJHOCY Ha JIPYTH 3aKOHA.
C npyre cTpaHe, y OKBHPY jegHol 3aKoHa MOTyhe je ma Heke ofpende 6e3u3y3eTHO
Ba)kKe y OIHOCY Ha ocTase ofpenoe ol 3akoHa. Hrp. ommTu 1e0 KpUBUYHOT 3aK0-
Ha 0€3M3y3eTHO BaKH Y OMHOCY Ha HeroB rmocedan neo. Ha taj mauws ce omoryhy-
je a y mpaBHOM MOPETKY Y KOjeM CBU 3aKOHU UMajy UCTY MPaBHY CHAry, Ipyru
OpraHu He Mpey3MYy yIOry YCTaBOTBOPIIA ¥ HOBEITHPA]y YCTaB, KAKO TO YNHH YCTaB-
Hu cya Cpbuje. [lakie, Koz 3aK0Ha KOH3UCTEHTHOCT HHje Moryhe T0CieIHO UeTo-
IIITOBATH, aJIM TO HUje HA IOTPEOHO a HUje HU CIIOPHO y CBETY IIpaBa J1a M TE KaKo
MOCTOj€ U BaXKe CIEIMjaIHK 3aKOHH KOjU OZICTYTIAjy Ol TeHEPATHHUX 3aKoHa.%

02 T. ajouh (2016), 51.

03 Jlajouh cmarpa Ja ycioBH Koje MOCTaBba YCTABHH CYJI ,,HEMajy OUIJIO KAKBO YCTABHO-
npaBHO ynopumre . Bua. /bid.

% Bunrrenc (L. Wintgens, 485.) roBopH j1a KOHTPaIUKTOPHOCT Mel)y HopMama U CIIeCTBEHO
HEKOXEPEHTHOCT CHCTEMa HE MOJKE Jla Y THYE Ha Ba)KEeHE¢ OJIHOCHUX HOpMU. Bakewe HopMe Moxke
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[locTaBspa ce muTame Kako OM Tpedao /1a ce MOCTYIH YKOIUKO CaM 3aKOH
KOjU Ha CHCTEeMCKH HauMH ypelyje onpeheny obnact npensuha moryhHoct npyxk-
YHjeT peryiaucama IMojeInHUX MUTama y TOCeOHNM 3aKOHUMA (IIITO je jeIHO O
3Ha4Yewa koje CyJ1 MPUIUCYje CIIOPHO] YCTABHO] oApenou, Bui. 3.2). Y omiynu
17/2011 YcraBHU cyx yTBphyje 1a Ha4eIo jeTMHCTBA IPABHOT IMOPETKA HaJlaXe
Jla OCHOBHU TIPUHIIMITY U IIPABHU UHCTUTYTH MPEABUl)EHU CUCTEMCKHUM 3aKOHHU-
Ma Mopajy na Oyay HCIIOIITOBAHU Y IMTOCCOHOM 3aKOHY ,,ITa M y CIIy4Yajy Kaaa je
CHCTEMCKHUM 3aKOHOM u3puuuiio iipoiiucara MoryhHocT apyKk4ujer ypehusama
nctux nurama”.® Hop. 3VII y unany 3. mpomucyje aa oacTymama of IpaBuiia
OINIITET YIIPABHOT MOCTYIIKA y APYyTOM 3aKOHY MOPajy Ja Oy/y Y CKJIary ¢ OCHOB-
HUM HadenuMa koja mponucyje 3YII. Jlakie, YcTaBHU cy je IeIOM TOHOBHO OHO
mTo je caapxkano y 3YIl-y, nogaBmu 1a Mopajy aa Oyay UCIIOIITOBAHU M OCHOB-
HU WHCTUTYTH CUCTEMCKOT 3aKOHA (HIIP. JOCTaBJHAE).

Jasbe, YcTaBHU CyJl yBOAH T0jaM ,,IOMYIITEHOT OJCTYIama™, Tj. IIUJBHO
TYMadd OACTYyTamke KOje je MpeaBrul)eHO CHCTEMCKUM 3aKOHOM. Y omnyIu [Y3-
920/2012 pacnpaBibalio c€ 0 YCTAaBHOCTH (3aKOHUTOCTU?) 3aKOHA O MUHUCTAP-
cteuMa (3M) y omHOCY Ha 3aKoH 0 ap:kaBHUM ciryxoerumma (3/1C).%° Cucrem-
cku kapaktep uma 3/IC, u 'y eMy Cy mpoIrucaHu pa3iio3u 3a Pa3peliche pKaBHOT
ciyx0eHnka, ok je 3M (Koju mMa KapakTep MOCEOHOT 3aKOHA) TIPOITHCA0 TOIaT-
HU Pas3JIor 3a pa3pellemhe. YCTaBHH CY/I je YTBPAUO JIa CHCTEMCKH 3aKOH JIOMYIITa
OJICTyTama y TOCEOHMM 3aKOHIMa, aKO TO TIPOH3JIa3H U3 IIPUPOJIE TTOCIOBA IPKaB-
Hor opraHa. Ha ocHoBy Tora, Cyj cMarpa Jia Cy OCTyIama y Be3U ¢ IpaBuMa
Jy’KHOCTHMa IPKaBHUX CIIY)KOCHHKA JIOMYIITEHa CaMO aKo ce TUUy crenudud-
HE BpPCTE MOCJIOBA, T€ je, IHJbHUM TyMaueweM, CyJl yCTaHOBUO Ja pellckha 13
3M mpencTaBibajy HETOMYIIITEHO ONCTYIIAkhe N3 CHCTEMCKOT 3aKoHa, Oyayhm ma
ce in concreto He pajJy O IpaBUMaA U JIY)KHOCTHMA JIPKaBHUX CITy)KOSHUKA KOja
npow3sase u3 crennuyHe MPUPOIE Mocia AP >KaBHOT OpraHa.

KopucHa je u ananuza omnyke 1Y3-138/2016,°7 y k0joj ce otydnBaio o
YCTAaBHOCTH 3aKOHA O YMAambEerby HETO IMPUXO/Ia JINIA y jaBHoM cexTopy (3YHIT).6
3a Hally TeMy je BajKHO TO IITO C€ MOCTaBUIIO MuTame 1a au je 3Y HII nporuBan

caMo Jia Oyzie MmoclieiuIa aKTa KOjuM ce CTBapa IPaBo, T€ HUje YCIOBJbEHO OUIIO KOjUM HAyYHHM
3axTeBHMa.

% ,He Bu/u ce jacHa JOTrHYKa Be3a n3Mely Hauela jeJMHCTBEHOCTH [IPABHOT MOPETKA U Ha-
YeJia, U3BEJICHOT U3 OBOT IPETXOJHOT, IPUMaTa CHCTEMCKUX 3aKoHa. Besza Ou Morna na nocrtoju
JEIMHO IOJ YCIOBOM YKOJHMKO OMCMO y MOTIYHOCTH M30aHAIM30BaIM HAYENO jeAHHCTBEHOCTH
IIPABHOT TTOPETKA U TYMAadWJIH ra TaKo Ja HUjeJJHO 3aKOHCKO IIPABUIIO HE TPIH H3y3eTke. — B.
[eTpos, 1. Cumosuh, 124-125.

%6 3akon 0 MuHucTapcTBUMa, Cyorcoenu tnackux PC, 6p. 72/12 n 76/13. u 3aK0H 0 Jip>KaBHUM
cyxxoennuuma, Cnyorcoenu iracnux PC, 6p. 79/05, 81/05, 83/05, 64/07, 67/07, 116/08 u 104/09.

o7 Omryka 1Y3-138/2016 o 26. anpuna 2018., Cryocoenu iracnux PC, 6p. 48/2018.

%8 3aKOH 0 yMamely HETO MPHUXOJa JIKA Y jaBHOM cekTopy, Cayacoenu irachux PC, 6p.
108/13.
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3akoHy o mopesy Ha goxomak rpahana (3ITI7)° ¢ 063upoM Ha HaUENIO jeTUHCTBA
npasHor nopetka. 3[I/II" mponucyje na ce onope3nuBame 10X0TKa rpalana ype-
hyje uckmyuuso Tum 3axonom, a 3YHII mpomnmcyje cymTuHCKH mocedaH mopes
Ha 710XoAaK (y jaBHOCTH Ha3BaH ,,colnuaapuu nopes). Kipyuno je kako je Ycras-
HU CYJ CXBaTHO MPaBHY MPUPOAY yMamema HeTo mpuxofa. To je, peunma Cyna,
»Mepa puHaHcHjcke KoHconuaanuje Oynera Pemyonuke Cpouje”. A momTo je
npupoaa Mepe TakBa, Cyz ce Hije yIIyCTHO Y pa3Marpame cariaacHoctu ca [T/
(umje Om onmpende umane cucteMcku kapakrep) — 1aa je Cyn mepy uz 3YHII ty-
Madvro Kao oceban iiopes, OHIa OM aHajIM3a TOT ofHOca Oria HyxHa.”! MehyTum,
TyMauehy LenncXoqHOCT Mepe yMamema U ibeny npupony, Cya je MoJTuTHIKH
pe3oHoBao. Hageno xojem je YcTaBHH CyJ IPHUIHCHBAO TOTMAaTCKH KapakTep y
omnyuu 17/2011 (uctruuyhm ga OCHOBHM NPHUHLUIN ¥ IPAaBHU HHCTUTYTH Mpe.-
BHh)EHU CHCTEMCKUM 3aKOHUMa MOpajy 1a Oyay UCIIOIITOBAHH Y ITOCEOHOM 3aK0-
HY 12 U y CIIy4ajy Ka/ia je CHCTEMCKHM 3aKOHOM U3PUYUILO Upotiucana MOTYRHOCT
IpyK9Hjer ypehnBama nCcTuX nutama) Cyx HUje ucnomToBao y omyin o 3YHIL
3alITUTHUK YCTAaBHOCTH j€ ca ToJba Mpasa Mpeao Ha NoJbe MOJUTHKE.

Cge y cBemy, mucaumo jaa CyJ1 HeolmpaBIaHo CyKaBa MPUMEHY Hadena cie-
uujanHocT Oynyhu aa ycraBHu nopenak CpOuje He mo3Haje 3aKOHE pa3InduTe
TIpaBHE CHare HUTHU oBiamrhyje YcTaBHH Cyn 1a UCIUTYje BUXOBY MehycoOHy
ycknahenoct. Kan roa mocroju HemomToBamke OCHOBHUX MPUHIIUIIA U TPABHUX
WHCTUTYTA U3 CUCTEMCKOT 3aKOHa y OOMYHOM 3aKOHY, TO j€ TIPOITyCT 3aKOHO/IaB-
11a KOju ce THYe CTBapajiauyke KOXepEeHTHOCTH, a YCTaBHHU Cy/1 HHje oBJiamheH aa
Taj MPOMYCT UCIIPaBJha. bap mpBa ABa yciioBa Koje YCTaBHU CyIl yTBphyje TOBO-
pehu o lex specialis-y cy nutama o kojum Ou Tpebaso Ja ce cTapa 3aKOHOAaBaI]
TIPUITUKOM JIOHOIIICHA lex specialis-a, TOK HAUIKHOCT 3a OIeHy Tpeher ycioBa
(koju ce Thye yckiah)eHOCTH MOCEOHUX peliekha ca YCTaBoM) Mpuiiaga KOHTPO-
JIOpY yCTaBHOCTH. Buyenu cMo na pemieme Hrje HU y TOME Jia ce CyJl yIyITa y
OLIEHY LETMCXOAHOCTH 3aKOHCKUX oJpenada, ma ocraje na yTBPAUMO LITa Ou

% 3akoH 0 nmopesy Ha goxonak rpahana, Cryocbenu iracnux PC, 6p. 24/01, 80/02, 135/04,
62/06, 65/06, 31/09, 44/09, 18/10, 50/11, 91/11, 93/12, 114/12, 47/13, 48/13, 108/13, 57/14, 68/14, 5/15,
112/15, 5/16, 7/17, 113/17 u 7/18.

70 Omnyka o6uiyje (PHMHAHCH]CKO-CKOHOMCKHM apryMEHTHMA, YIIYIITAHhEM Y YTBpPhHBame
OKOJIHOCTH 110J] KojuMma je nonecen 3Y HII, yrephuBamem ratio legis-a, 1 y3 HeIOBOJEHO yCTaBHO-
MPaBHOT PE30HOBAaba M IIPETPIIT YCTABHOCYICKOT OlLlelUBamba Henucxogroctu. Hrp. Cyn ucrpn-
Ho nuTHpa npenior 3YHII, HaBoau ,,HECIIOPHO ITPaBo 3aKOHOAABIA J1a IpuOerHe MepaMa (hrHaH-
CHjCcKe KOHcoNmaanuje™, Hapoau moryha pememma Oyuetckor aedunura, mopeau 3YHII ca ciamy-
HUM 3aKOHOM KOjH je JJOHECEH HEKOJIHMKO rOJiHa PaHH]je, TOBOPH O TIOCEOHO] Tj. HEPEIOBHO] CUTY-
alliju y K0jOj je 3aKOH JOHECEH roBopehu 1a je 3a To mocTojao ,,KBaIu(pHUKOBaH jaBHH HHTEPEC™.
Cyanje Tamam Kopxen n Munan lxynuh cy H3ABOjUIN MUIIJBEHHA, TPaBehn KPUTHYKH OCBPT
Ha MambKaBOCT YCTAaBHONPABHUX apI'yMEHTa U MIPETepaHy eKOHOMCKO-(UHAHCHJCKY apryMeHTa-
L1jy, OCHOBaHO NHUTajyhu 1a 1 je yMameme camo Mepa GUHAHCH]CKE KOHCONMHIAIN]E UIIH je
nocebaH mopes.
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OWJIO HAYeJIOo jeIUHCTBA MPABHOT MOpeTKa. UNHU HaM ce UCTIPABHUM CTaB JIa OHO
IpeAcTaBiba jeAHy paspaleHy Bep3ujy npasuia lex specialis derogat legi generali
KOja HeMa yCTaBHOT yTeMeJbera jep Cyn mocTaBsba ,,HOpMaTHBHE OKBHPE KOje
HE TI03Haje TIO3UTUBHO MPABO WM CyACKa MpaKca U Ha Taj HAYWH CTBapa HOBO
MpaBoO HABOAHO TyMadehu W MpUMeEmyjyhu yCTaBHO HA4YeNO jeTMHCTBA IIPABHOT
nopetka‘.’!

3.4. KoxepeHTHOCT 1 HA4eJI0 MoJeJie BJACTH

Unanowm 4. Ycrasa Penyonuke CpOuje npomnucyje ce aa je mpaBHU MOpeaaKk
JENMHCTBEH, aJli ce HABOJIU U Ja ypeheme BIACTH MOYMBa Ha TIOJICIIH BIACTH Ha
3aKOHOJIaBHY, U3BPIIHY U CYACKY.”> AKO y3MeMo jia cy QyHKIIHje ApIKAaBHE BIACTH
mojieJbeHe (Ma KOJMKO MX OHI0)’3 OHa je Tocao 3aKOHOaBIIA Jla CTBApa IMpaBo a
JIpyTH opranu (ma 1 YcraBHU cy) Ou Tpebao Aa nmpuMemyjy Beh cTBopeHo npa-
BO, Y3 HATJIAIEHY YJI0Ty YCTaBHOT Cy/a Kao yyBapa Ycrasa.”

AKO jeJUHCTBO MPaBHOT MOPETKA CXBATHMO Ka0 KOXEPEHTHOCT IIPAaBHOT
MTopeTKa OHJIa MOpaMo Jla UMaMo Ha YMY JIa je Y MUTamky jeTHO Ha4delo, Tj. TPUH-
nun. Kao u cBaku Ipyru NPUHIIKIIL, BEra KapaKTepully 0ap Be 0COOHHE: Mpe-
CTaBJba OfpeheHy BPEmHOCT M MMa ofpeheHy TeKUHY (CHATY) jep MpeacTaBiba
onTuMu3yjyhy a He neuHUTHBHY KOMaHay.” KOXepeHTHOCT MpaBHOT MOPETKa
O0u Tpebano ma oOpalyjy MpaBHU HAYYHHIH, CTBApajyhu CHCTEM IpaBa, 1ma TO

7' T. Majosuh (2016), 51.

72 CmaTpamo Ja 6u OWII0 MIPUKJIaIHUjEe Ja yCTABOTBOPALl TOBOPH O TPH I'PAHE WIH O TPH
¢dyHKIMje npkaBHe BIacTH. J[pkaBHa BIIACT je jeHa, allu Cy mbeHe (QyHKIMje noaesbeHe. 36or
TOra ce YBPEKEHOM TePMHHOJIOT'HjOM O 3aKOHOZIABHOj, H3BPIIIHO]j U CYICKO] BJIACTU Ha ITPBH IIOTJIE]
yKkasyje Ha Tpu BiracTu. CBe OHE Cy y CTBapy eMaHalHja jeJHe BIACTH, aJId PA3JINIUTH OPTaHU
BpIIIE Pa3IN4nTe QYHKIH]jE TE BIACTH.

73 VeTaBHU Cyjl, 10 HAllleM MUILLEEY, He yOpaja ce HU Y je[iHy O/l TpU (yHKIHje JpKaBHE BJia-
CTH, HETO j€ ,,CaMOCTaJIaH 1 He3aBUCaH JIpXKaBHH Opran’* (wiaH 167. YcTaBa) OMHOCHO YCTaBHO CYICTBO
MIPEACTaBIba YeTBPTY QYHKLH]Y AprKaBHE BIacTu. MelyTuMm, Ta TBpI-a HEMa IPBOPA3PEAHU 3HAUA]
3a 0Baj paj, ma ce Hehemo aeTasbHMje YIYIITATH Y BeHO pa3Marpame. Takole, caMOCTaIHOCT 1 He3a-
BHCHOCT HHCY CHHOHUMH, aJIi HUCY HU IOJMOBHM KOjH Cy OLITPO cyKoOsbeHH. Hanme, He3aBHCHOCT
je LIMpH 1ojam Koju 00yXBaTa ¥ CaMOCTAIIHOCT, 1a je CBaKH He3aBHCaH OpraH jeJIHOBPEMEHO U ca-
moctanaH. CaMocTallHOCT Ipe/cTaBiba MoryhHocT oipelyeHor oprana ia 1oHOCH oty Ke 6e3 yTH-
11aja Ha pelaBame Y KOHKPETHOM cliydaja (HIIp. OpraHu yrpase cy 1o AeGUHHUIIM]U CAMOCTAIIHH,
aJIM TIOMITO BJIaJIa 3aKJBYYKOM ycMepaBa u yckialyyje pax ynpase oHu HUCY HezaBUCHN). [Ipema
TOMe, YMHU HaM ce Ja 6u Orilo mpuKiaaHuje aa je y YcraBy ped ,,caMoCcTallaH" H30CTaBJbCHA.

74 O oxHOCY yCTaBHOT cyza u 3akoHonasua y Uranuju u Cpbuju Bua. C. Oprnosuh, H. Pajuh,
130-132.

75 Artecku TOBOpH O TpH (a3e y ofMepaBarby IPUHINIA, H3TaXyhn T3B. 3aK0H GaaHCHpamba,
Tj. TECT MPOMOPIIHOHAIHOCTH. [IpBO ce yTBphyje cTeneH Kpiiema NpuHIUIa A, 3aTUM C€ HCTHYC
BaKHOCT nmpuHIMNa b, na 6u ce y Tpehoj ¢has3u yrBpanso ga 300r BaXXHOCTH NpuHIKNA b oH Tpe-
6a na uma npumar. O Tome Bua. Robert Alexy, ,,On Balancing and Supsumption®, Ratio Juris
4/2003, 436—437.
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HUje 3a/1aTaK Ap>KaBHUX oprana. To He 3Ha4YM J1a je 3a ’UX KOXePEHTHOCT HpeJe-
BaHTHA (BUJI. 2.2.) aJI CTBapame CUCTEMa MpaBa HUje BUXOB MPUMApPaH 1MOCao.
C npyre cTpaHe, U3 TBPIHE J1a IPUHIIMII jeJUHCTBA ITPABHOT IIOpeTKa (KOXepEHT-
HOCTH) UMa ofpeleHy TexxnHy mpou3iasu /1a OH MOpa Ja ce OAMEpHU C IPYTUM
npuHuunuma. Ynan 4. Yera nponucyje NpuHIUI KOjU HE MOXKeE J1a c€ 3aHEMapH
— MPUHIILII TTo/IeNe BiacTH. HujemaH npuHIUI, 11a HA KOXePEHTHOCT HE MOXKe J1a
MMa arncoyTHU IPUMAT, ITa MOPaMo JIa Ta TOCMaTpaMo Kpo3 mojery GyHKIHja
Koje je ycTaBoTBOpar u3Bpiuo. CioBoM YcrtaBa, YcTaBHU Ccy/[ je wiaHoM 167.
onpeheHa Kao opraH Koju wituiiy YCTaBHOCT, @ He OpraH Koju Mema yctaB. Vctum
YJIaHOM C€ TIPOMHUCY]y HaAJIeKHOCTH YCTaBHOT Cy/a, a 1a Ce He TIOMUHE Ha Ijie-
JKHOCT OllCHMBama yckiaaljeHocTn 3akoHa. [IpaBHOM nmpa3HUHOM HE MOXeE Jia ce
cMmaTpa (EKCILUTUIUTHO) HePEeryJMcamke 0JJHOCA CUCTEMCKUX U OOMYHUX 3aKOHA,
Oynyhu nma ce ycTaBOTBOpAIl OIIPEIESIIHO 3a TO 1a CBH 3aKOHW UMajy jeTHAKY TIpaB-
Hy cHary. [lopehemeM nienoBama ycTaBHOT CyJia ca MPOKJIAMOBAHMM HaueJIOM
TojieJie BIACTH, HEMHUHOBHO j€ /1a je YCTaBHH CyJI ITpey3e0 Ha ce0e Ha IJIeKHOCTH
YCTaBOTBOPIIA, TE je JOMHUCA0 YCTaB, OAHOCHO ,,CTBOPHO HOBY YCTaBHY HOPMY y
MarepujajHoM cMHUCTy .

4. 3AKJbYUAK

Cynuje u3 YcTaBHOT cyza Cy MOCTYIHIIE XEPKYJIOBCKH Y /IBOPKUHOBOM
CMHCIIy ¥ HECYMIMBO CTBOPHIIC IOKTPHHY BPEIHY XBaJie,”” ajlu TO HE yMamyje
TBPJIbY [1a Cy TUME IPEKOPAYHIIH CBOje HAUIKHOCTH, U3 BUIle pa3nora. [IpBeH-
CTBEHO, BbUXOBO TyMaueHe je CTBOPHIIO, YCTaBy HEIO3HATE, 3aKOHE PA3JINUUTE
IpaBHE CHAre KOju CToje y XxujepapxujckoM oxuocy.”® Hujenna onpenda Yerasa

76 T. lajosuh (2016), 51. YcraBHU Cy je ,,IPOTHBTET CBUM YCTAHOBJHEHUM BIACTHMA®, Tj.
OpraH Koju ce cTapa 0 Op)KaBamy paBHOTEke H3Mely HocHIIala Ip)KaBHE BIACTH, U3PaKeHe KPo3
Moy BIIACTH U HA Taj HAYWH ,,00e30el)yje rapanmmjy nomroBama ycrasa“. Bua. boca Henaauh,
,,Haueso nozerne BIaCTH M yCTABHOCY/ICKA KOHTPOJIA C TOCEOHUM OCBPTOM Ha HCKYCTBO YCTaBHOT
cyna Cpouje®, Ilpasna pujeu 39/2014, 67.

77 HecyMIbHBO je 1a O pa3IuKOBamke CHCTEMCKIX H OOMYHHUX 3aKOHA TOMPHUHEIO0 KOXEPEHT-
HOCTH CHCTEMa HaKo OHO, 110 HAllleM MHIIJbEEbY, HeMa yCTaBHO yTeMesbewe. Hip. 3akoHoM o
OILITEM YIIPABHOM IIOCTYIIKY j€ IPOIKCAHO Jla C€ J0CTABJbAE BPILIH JUYHO, @ 3AKOHOM O eKC-
MPOIPH]jaLlHjH1 je MPOIUCAHO JIa Ce JJaHOM 00jaBJbUBama cMaTpa (QUKIHMja) [a je peniemke 10cTa-
BJbAHO. Ratio MocTOjarba MHCTUTYTA JTMYHOT JOCTAaBJbatba je YIO3HABAKE CTPAHKE ca CaiPKUHOM
MOJIHECKA, Tj. OTKJIabhamhe CBake MOrynHOCTH Jia cTpaHKa He Oy/ie yro3Hara ca nojHeckom. la inu
je objaBipHBame CUI'YpaH JI0Ka3 ocTBapuBama Tor nuusba? CurypHo na Huje. Haveno 3amrure
HHTEepeca CTpaHKe, npeBul)eH0 3aKOHOM O OIIITEM yIpaBHOM HocTyIKy, Cy/[1 je T0CiIeTHO Crpo-
Beo. Unm, y ommyun 1Y3-231/2009 Cyx HaBoau 1a je HEPUXBATIFUBO J1a oce0aH 3aKOH YBOIU
CaHKIIHje Koje He MO3Haje CUCTEMCKH 3aKOH M3 00JIacTH MPUBPEIHUX IpecTymna, Oyayhu ma To
KPIIHM HA4ello je/IHAKOCTU 1 Ha4yeJsIo jeJMHCTBA IPABHOT NMOPETKA.

78 Onnyka Ycerasror cyna CpOuje y Be3u ¢ jeJHHCTBOM IPABHOT MOpETKa OM MOrja Ja ce
yOpoju y KaTeropujy ,,AHTEPIPETATUBHUX OJJIyKa* KOje ce HajHeMOCPpeIHH]je MPHOINKABajy
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HE TOBOPH O ,,CHCTEMCKUM* 1 ,,00MuHuM" 3akoHuMa.”® TIpaBo Ja IpeaBuIu 3aK0-
HE pa3IryuuTe MpaBHE CHAre KOju CToje y pexKuMy HaapeheHocTu u noapeheHocTu
j€ TIpHIIaIaio caMo yeTaBOTBOpITY. Takole, ako MpIUXBAaTUMO Ja jé KOXEPEHTHOCT
MOBE3aHa C MPUHIIMITMMA, Kako MEeKOPMUK TBP/IH, OH/IA j€ Pa3TUKOBAHE CHCTEM-
CKUX M OOMIHUX 3aKOHA CMHUCJICHO jep je 00jeIUHeHO 3ajeTHUIKOM BpEeIHOIThY
— JEIMHCTBOM IIPABHOT MOPETKA, alli APYyTrH MEKOPMHUKOB YCIIOB HUjE HCITYH-CH:
OJICYCTBO KOH(MJIMKTA ca IPYTUM PEIEBAHTHUM BPEIHOCTHUMA — inl CONcreto ca
NPUHIKIIOM TTo/ese BiacTu. '

Hpyro, YcTaB eHyMepaTHBHO HaBOJIU HAJIJIEXKHOCTH YCTaBHOT Cyja, HE T0-
mumyhn onnmyunBame 0 MeljycoOHOj carlacHOCTH 3aKOHa, a HUjeHa O HaBe/e-
HUX HAJUIOKHOCTH HE TpY’Ka MPOCTOp 3a MpHUITHCHBambe Tor 3Hadema.?! Tpehe,
HENPUXBAT/bUBA j€ ,,JOKTPUHAPHA KOHCTPYKIIHja CaMO00aBe3nBamba 3aKOHO/IaB-
1a”“ pemremuMa U3 CUCTEMCKHX 3aKoHa.8> UeTBPTO, peryiuncame yCTaBHOT CY/I0-
Bama y PemyOnuuu CpOuju je mpokeTo UAejoM O YCTaBHOM Cyly Kao 4yBapy
ycTaBa, a He IPaBOTBOPILY,S> T€ MOpa Ja ce pa3mMarpa y KOMOHHAIU]H ¢ Ha4YeTIOM
nojienie Biactu (wiaH 4. ctas 2). [leTo, ycTaBHU cy (2 HU JpyTH Ip>KaBHU Opra-
HH) He Ou Tpebaso ma ce OaBe MOCIOBHMA MPaBHE HAYKe W Tpaau KOXepEeHTaH
CUCTEM — JP)KABHU OPraHU CTBapajy U MPUMEHY]jY IPaBo, a TOKTPHHA T'a YOOIIu-
yaBa y cucteM mpasa. Cyauja He Ou Tpebajo ma cTBapa HOBO IPaBo HETo Tpeda
Jla OTKpHje 1Ta Baxkehe mpaso 3axTesa.’*

JIETMCJIATUBHY @ IITO KOHCEKBEHTHO 3HAYH J1a je ,,rpPaHuIla n3Mely TyMauerma 1 cTBaparba Ipasa y
CTBApPHOCTH MOCTAJIA Kpajibe enactuuna’. Bun. b. Henanuh, 71-74. YcTaBHu ¢y uyBa ycTaB anu
¥ [IOBe3yje ,,allCTPAaKTHE YCTaBHE 0Jpea0e U yCTaBHY CTBAPHOCT, CJIOXKEHY, CII0JEBUTY M HaJacBe
nuHamudny®. Buga. C. Opnosuh, H. Pajuh, 135-136.

7 UcrtuHa, clioBOM YcTaBa ce He IOHOCE CBH 3aKOHH 110 HCTOM IIOCTYIIKY — HeKa Ce yCBajajy
penatuBHOM BehnHOM, HeKa/1 aliCOIyTHOM a y MameM 0pojy cirydajeBa (wiaH 105.) ce Tpaku KBa-
nmupukoBana Behuna (1BoTpehnHCcKa), aJu TO He yTHYe Ha HaBEJICHHU CTaB, Kao HY TBPAHHA C TI0YeT-
Ka paJsia 0 oceOHOM MECTY Koje 3ay3umajy nmoceOHu 3akoH 0 KocoBy 1 MeTOXHUjH U yCTaBHHU 3aKOH
3a crpoBohere ycrasa.

80 N. MacCormick 1984, 236-237.

81'Y o6pasnoxersy omnyke Iy3-231/2009, Yerasuu cya norsphyje na Baxkehu npaBuu cucrem
HE MIPaBU Pa3IUKy U3Mely OpraHcKuX, OCHOBHUX M IPYTHX 3aKOHA KOJU UMAjy jauy MpaBHY CHAry
0]1 OCTaJHX, ,,00MYHUX " 3aKOHA, U3 Yera MPou3JIas3y Aa YCTaBHH Cy/[ HHje HAJICKaH A2 OLebYje
melycobHy carmacHoct 3akona. Mehytum, Cyq cmarpa a yctaBHa Kiay3yna U3 4iaHa 4. Tpebda
(Moxe?) 11a ce TyMauu Tako A3 3aKOHU Pa3IMYUTe IIPaBHE CHAre MocToje.

82 B. Ietpos, /I. Cumosuh, 125.

83V Teopuju ce MOMHILE J1a ,,HUje OUIIO JTAKO O0PAHUTH MOCTOjarbe MOCEOHOT YCTABHOT Op-
raHa“ Koju ce He ykJjamna y noctojehy rponeody gyHKIH]ja ApskaBHE BIACTH YHjHU CE PEACTaBHULIH
MOpajy HOAPENTH 1 TOBHHOBATH ,,HE CaMO yCTaBy, Beh 1 ieroBom uyBapy*’. Bun. b. Henanuh, 69.

84 S. L. Hurley, 243. JIBOpKHH CITMYHO TOBOPH: KaJ| Cy/Irja O[Ty dyje, OH HUje CI000IaH MomyT
3aKOHOJIABIIA (2 THM IIpe yCTaBOTBOPLIA), HAKO HErOBa TEOPHja CyIHjH IPUITICYjE U 3a1aTKE [TPaK-
TH4Yapa U 3ajaTke Teopetnyapa. Bua. R. Dworkin (1986), 244. ,.IlocToju, HapaBHO, 3Ha4ajHA
pasiika u3Mely 3aKOHCKOT U YCTaBHOT TyMauea y TOME IITO j€ yJIOora yCTaBHHUX CyJJ0Ba Y HEKHM
ClIy4ajeBUMa MPOIIMPEHa y TOJIMKOj MjepH 1a OHU noncehajy Ha mO3UTHBHE 3aKOHOJABIIE, KA0 U
n3mMehy npecyhuBama y cucremy common law n oHOT y rpal)aHCcKOM (KOHTHHEHTAJIHOM, IIPHM.
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The Principle of Coherence in Serbian Constitutional Court
Decisions about Uniqueness of Legal System

Abstract: Articles 4 and 194 of the Constitution of the Republic of Serbia
prescribe that the legal order of Serbia is unique. Interpreting this constitutional
principle, the Constitutional Court of Serbia has developed a doctrine on the
distinction between systemic and ordinary laws, based on the primacy of systemic
laws over ordinary ones. Ordinary law must be in accordance with the systemic
law because otherwise it is unconstitutional. Explaining its position, the Consti-
tutional Court claims that the constitutional principle from article 4 requires that
all laws be in accordance (consistency) and act in the same direction (coherence).
We will analyze the principle of coherence, its relationship with consistency, and
then apply those insights to the doctrine of the Constitutional Court, in an effort
to determine the merits of such a distinction. The main hypothesis from which the
paper starts is that the Constitutional Court gives absolute primacy to the prin-
ciple of unity of legal order, which we consider axiologically acceptable but unac-
ceptable from positive law aspect, since this principle must be considered in the
light of other principles, especially in the light of separation of powers.

Keywords: Constitutional Court of Serbia, uniquness of legal order, systemic
and ordinary laws, principle of coherence, principle of consistency.
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