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[TEPCIIEKTUBE INIOTITYHUJEI
OCTBAPUBAIHA ITPABA N3 YJIAHA 12
KOHBEHIIMJE VIEANHBEHNX HALITNJA

O ITPABUMA OCOBA CA NHBAJIMJIUTETOM
Y PENTYBJIML CPBUIU

Caxceiak: Ipeiiosnasarwe iioilipebe ga ocode ca UHEANUGUILETHOM 3ACTY-
JACYJY ucmia upasa, OgHOCHO jegHAKOCU Upeg 3aKOHOM JACHO je UCIUAaKHYa y
Konegenyuju YH o iipasuma ocoba ca unsanuguideiiom uz 2006. iogune. Ilopeg
Hasegene Koneenyuje u espoiicku cyg 3a /bygcka upasa je y c8ojum ogayKama
KOHCIUATNOBAO ga 4aK U 030UBHUJU UCUXUUKU HeGOCIUATLAK He MOodice Ouiliu jeqgu-
HU pas3iol 3a Tuuierse Hocio0eHe ciiocoonociiy. Y nojequnum gpircasama 08axKeo
cxsaiuarse je 0gagHo HaAuwiio Ha ogoopasarbe u dpuxseatiarse, e cy 3HauajHu
Kopayu u y4urbeHu upe ceéeld y CMUCIY YKUgarea UOMMUYHOL TUllerbd UOCI06He
CHUOCOOHOCTUY U UPENACKA HA CUCTUEM TUPYICAFA HOGPUIKE Y OGLYYUBAILY YMECTUO
3amenckol ognyyusarsa. Y Peintyonuyu Cpouju u game cy Ha CHA3U 3AKOHU KOJU
Cy goneuiu ipe suwie og gee geyenuje, a Yuju UpuHyuiy CYWImMUHCKU HUCy meroa-
HU suwe 0g oA 8eKd, OMIKAg je Hultiarbe HoCi08He CoCOOHOCHIU Yyoiuite pely-
JUCAHO Y HAWleM UPasHOM Cuctuemy, Koju y Uupaxkcu goeoge go UOWUYHOL TUUersa

" Paz je HACTAO KA0 PE3yJITaT MCTPAKMBAha Ha IPOjeKTY ,,[IpaBHa Tpaauuumja 1 HOBM NPaBHU
n3a3zoBu’ 3a 2022.
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{l0CI08He CHUOCODHOCTIU KAO JOMUHAHIUHOT HAYUHA 0gy4usarsa. Mako je cauurben
Ipegnaypiu 3axona o uzmenama u goitynama Ilopoguunol 3axona, tipema Kojem
HOWHYHO TUerbe TOCA08He CHOCOOHOCTUU OUBA 3AMEFLEHO ,,0TIPAHUYECbEeM TOCT06-
He cilocobnociuu’, yunu ce ga 06a ipomena He Ou goHneaa CyuiuHcKe Upomene.
Loiupebno je paguitu iipe ceeia Ha UPOMEHU HONUMMUYKOT HAPAIUBA U CXBATUALA,
ga ou go clleapHux upomena 3auciid 1 gouLo.

Kayune peuu: iiocnosna ciiocodnoctu, ocobe ca uH8aIUgUineiiom.

1. YBOJI

[Nonokaj ocoba ca HHBAIMIUTETOM 3Ha4ajHO CE MEHA0 TOKOM UCTOPH]E, T€
ce Tako Oelexke MoAaly Jia Cy OBa JIMIAa HeKaJla mocMaTpana Kao ocobe ca rnoceo-
HUM MohuMa, OJTHOCHO Jia je yTHIIa] HeKUX BHIIUX CHJIA OMO MPECy/IaH 3a CTarmbe
y KOM ce Hajiase u Ja 300T Tora Mopajy y>KHBaTH ofpeheHu yriiea y IpyITBy, 0e3
0031pa Ha BUXOBY (HE)CMOCOOHOCT 3a CaMOCTAJIaH JKHBOT M 00aBJbaFkhE CBAKO-
JTHCBHUX aKTUBHOCTHU. TOKOM Cpe/itber Beka IHXOB TOJIOKA] je U 1aJbe Y 100p0j
Mepu OMOo mocMaTpaH Kpo3 IpU3MY PEIUTyje ¥ Maruje uako cy y3 OoJHuLe mo-
YeJsie J1a Ce T0jaBJbyjy M YCTaHOBE 3a 30pHibaBamke OBUX Jinila. Moxk1a HajMpay-
HUjU TIEpHOJI jecTe nepuoa 17. Beka Kaja oBa JUIa, 3ajeJHO ca CHpPOMaIlTHUMa,
He3amocjaeHnMa, 0ojiecHnMa, OWBajy IPHUCHIIHO yTaMHWYCHA Kako Ou Omia
CKJIOReHa ca yiuia.! Flako ce u'y OBOM IepUOY, MOJCTAaKHYTE MPE CBETa BOJHOM
Y €HTY3Hja3MOM II0jeIHAaIa CIIOPaIUIHO T0jaBJbyjy onpeheHe akTHBHOCTH y
CMUCITY CHelMjalTHOT 00pa30Bama Jiele ca moceOHuM norpedama, unax je 20. Bek
01O KJby4aH Kao MepHoJl Kajaa J0JIa3u JI0 3HA4ajHOT MPEOKpeTa y MocMaTpamy ’
onxohemy mpema ocobama ca nuBanuauTeroM.” [lopen mosehane motpebe 3a
paxHOM CHATrOM JI0 KOje je MOIIIO0 HaKOH J[pyror CBeTCKOT parta, a Koja je ycio-
BUJIa IOTPeOy 3a oipel)eHnM BHIOM pexaOuauTaIyje Juia ca HHBAJIUIUTETOM
1 BUXOBO YKJBYUHBaLE y TIpoIiece pajia, Ha Mel)yHapoTHOM MiiaHy MpBH, 3HaYa-
jaH KOpaK y4HIbeH je JoHomemeM Jlekiapanuje o mpaBuMa Jinia ca moceOHUM
notpedama, oz crpane ['enepanue ckynmrune YH 1975, ronune. Hakos Tora,
1981. ronune ['enepanna ckymmuruHa YH je mpornacuna oBy roguny Meby-
HapOMHOM TOJIWHOM JIMIIA ca MoceOHMM moTpebama, 1a OM y HapEeIHUM TOIH-
Hama OWJIM JIOHETH jOIIl HEKH JIOKYMEHTH KOJH CY MPENCTABIHAIN YBOJ Y KOHAYHO
yoOnuuaBame MpBOT MpaBHO 00aBe3yjyher meljyHapomHOT akTa Koja ce 6aBu
NUTamkeM Mosoxaja ocoba ca maBanuaurerom — Konsenuuje YH o npasuma

! Jacmuna Tlerposuh, [Tperien ofHOCA IpyIITBA TpeMa 0co0ama ca HHBAJIUAUTETOM KPO3
uctopujy, Teme, Bon. 36, Ho. 2, 2012, 877.
2 Ibid.
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ocoba ca maBauauTeTOM? (¥ MasbeM Tekcty Konsenruja) u mpaTehux OMIIHMOHNX
nporokoia.*

OBa KonBeHIT1ja ka0 OCHOBHH ITMJb TIOCTAaBJba 3aXTEB J1a C€ CBUM ocobama
ca MHBAJIMJUTETOM OCUTYpa ,,[TyHO U jeTHAKO Y)KHUBAHE CBUX JbYJICKHX TIpaBa’,
aJld ¥ YHAIIPEIH ,,TIOMITOBAKE FhIXOBOT Ypoh)eHOT JocTojaHCcTBa”. Y HACTOjamby JIa
JeuHUIIE ¥ Olper KPyYT JIMIIA KOja ce CMaTpajy ocodaMa ca MHBanuauTeToM KoH-
BEHITMja HABOJHM JIa Cy TO CBa JIWIIA KOja UMajy ,,AYTOpodYHa (PU3NIKa, MCHTATHA,
WHTEJICKTyaIHa WM 9yJiHA olTehema Koja y MHTEepaKIHju ca Pa3HUM Ipernpe-
KaMma MOTY OMETaTH BHXO0BO MMyHO U eprKkacHo ydemnihe y IPYIITBY Ha jeTHAKO]
OCHOBH ca Apyruma‘“. Kao OCHOBHM ITyTOKa3 y ONCEKHUM pedopMama Koje Cy To-
jenwHe IprKaBe Tovesie 1a Mpemry3uMajy 10 MMATaky Mo0oJbIIamka ToJIokaja ocoda
ca MHBAJIUUTETOM, oBa KOHBEHIIM]a 3a1IpaBo TE€XKH Ka MPOMEHH MapajurMe Koja
Ce YeCTO OMHUCYyje Kao TMoYeTak mocMaTpama 0coda ca HHBAIUIUTETOM Kao Cy-
6jekaTa, yMecTO Kao objekara Kako je To OHIIO (a Her/ie je jol yBeK) yoouyajeHo.
Mork1a 1 Haj3HaYajHUjU WiaH oBe KoHBeHIM]e jecTe heH ulaH 12 Koju HacToju
na 00e30eu jeTHaKOCT OBUX JIMIIA IPEJI 3aKOHOM, OJTHOCHO ToJia3Ha Tauka KoH-
BEHIIW]E je YIIPaBo ITyHa, jeMHaKa IMOCIOBHA CITOCOOHOCT 3a cBe (unaH 12.1-2) mau
KaKo Ce y TEOPHjU MOXKE jOII Uy TH ,,411aH 12 je CBEeTHOHHK MPOMEHE apagnurme .
Jpyrum peunma, KoHBeHIMja HACTOjH 1a Y IOTIYHOCTH YKHHE HHCTHTYT MOT-
MYHOT JIMIICHa MOCIOBHE CIIOCOOHOCTH M 3aMEHU Ta IPYTUM, IPUXBATIBUBH]UM
MeXaHU3MHUMa KOjH 3aIpaBo MoJ[pa3yMeBajy MpysKambe MOJAPIIKE Y OCTBAPUBALY
MOCTIOBHE CIIOCOOHOCTH, 3aprkaBajyhu mpaBo oco0e ca MHBATUAUTETOM J1a KOHTPO-
JIUTIIE Ty TIOAPIIKY B TaKO jOoj OMOT'yhH aKTHBHO y9eCTBOBAE Y CBHM ITOCTIOBUMA,
OJTHOCHO aKTUBHOCTHMa KOj€ ce OHOCE Ha By. Mel)yTHM, KOJIHMKO roj ce Ha MPBH
MOTJIe ] YMHIIIO JIa HE MOCTOjM HUINTA CIIOPHO Y BE3M ca THM Jia CBE 0c00e Y JIpy-
HITBY, YKJbYuyjyhu U cobe ca MHBAJIMAUTETOM, CAMOCTAHO JOHOCE OITYKE,
OJTHOCHO OJITY4Y]jy O CBOM *HBOTY, Y TIPAKCH CE OBO UIAK MTOKA3aJI0 K0 3a]aTaK
KOjH 3aXTeBa JJOCTa HATopa, CTPIJbEha ajli U BpeMeHa. Pa3nuuunT cy pas3nosu 30or
KOJUX je OBa MPOMEHa TEIKO MPUXBAaTaHa Y MHOTUM ITPaBHUM CHCTEMHUMA U JIPY-
IITBUMA, alld MOTJIK OrcMo pehu fa ca jeHe cTpaHe Jie)kH cTpax Oj1 IIPOMEHa, JI0K
ce ca Jipyre cTpaHe, MOXK/a U MHOTO uerihe, Halla3e He3HaAmke U Ipepacy/ie.

3 KonBeHIuja o mpaBuma ocoda ca MHBaIuIUTeTOM M OMIHOHU IPOTOKOJ YCBOjCHH CYy Ha
3acenamy ['eHepanne ckymmTuHe 13. nenemoOpa 2006. KonBeHnuja je Ha cHary cTymnuia 3. mMaja
2008. ronune, a Cpowuja jy je parudurosana 2009. roqune 3akoHOM 0 noTBphuBamy KonseHmuje o
npaBuMa ocoba ca HHBATHIUTETOM ,,CitykOenu rimacHuk PC* — Mehynapomnau yrosopu®, 6poj 42/09.

4 J. lerposuh, Op.cit., 830.

5 Gerard Quinn, ,,Promi$ljanje koncepta li¢nosti: novi pravei u zakonima i politikama o po-
slovnoj sposobnosti, ili: Kako vratiti promenu u promenu paradigme®, u: Poslovna sposobnost i
Zivot u zajednici: zastita prava osoba sa invaliditetom: zbirka radova i preporuka, [urednici Biljana
Janji¢, Kosana Beker, Milan M. Markovi¢], Inicijativa za prava osoba sa mentalnim invaliditetom
MDRI-S, Beograd, 2014., 19.

6 Ibid.
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MelyTum, 1 mope; Tora, He Tako MaJii Opoj AprkaBa 3a1odeo je pedopmy ympa-
BO Y IIMJbY TIOCTH3aka OTBOPEHOT APYIITBA KOje CBe 0co0e mocMaTpa Ha jelHaK
Ha4YWH, OJHOCHO KOjH MM TPHU3HAje jeTHAKO MPaBO Ha MOIITOBAKHE OCHOBHUX
JBYJICKUX TIPaBa.

2. CHUHEPTUJA KOHBEHIIMJE YH U ITPAKCE
EBPOIICKOI' CYJIA 3A JbYICKA ITPABA

Cama KoHBeHIIMja 3aCHUBA ce HA UJICJH [Ia UHEAIUGUILeil 3aTIPaBO ITPEICTABIba
MOCIIeNUITY UHTEpaKnuje n3Mely ocoda ca MHBAIMIUTETOM U OKoJuHe. Hanme,
TEK KaJla OKpy>KeHhe He YCIIe Ja 3aJI0BOJbH NOTpede MojeAnHIA, MOKEMO FTOBOPUTH
o uHBANMHAUTETYy. OBaKaB MPHUCTYII, OTHOCHO CXBAaTamhe HHBAINANTETA, IPEICTA-
BJba MPUXBATAHE COI[UOJIOIIKE TEOPHje, IPpeMa K0joj CY COITUOJIONIKY YCIIOBH OHO
mto onpel)yje naBanuanTet. JpymTBeHa cHara je Ta koja onpelyje aa i ce paau
0 MHBAJIMJIUTETY WJIH HE, @ OHA CE OCJIMKaBa y TIOCTOjamy WIIH OCYCTBY ofpehe-
HuX MoryhHocTH. Hamme, ycien orpaHHYeHOCTH IIPOCTOPA, YCIIyTa, Ia YaK U IpaB-
HUX TIpaBUIIa, KOjH Cy (POpMHUPaHH KaKko OW 3aJI0BOJBHIIM TIOTPeOE Jby/Iu ca yoOryaje-
HUM CIIOCOOHOCTHMA, 0CO0€ ca MHBAIHIUTETOM 0CTajy yckpahene n oHeMoryheHe
Jla OCTBape CBOja Ipapa u cBoje riaHoBe. OBJIe ce 3alpaBo HajMamke pajiu O He-
JOCTAaTKy (U3MUYKEe M TEXHUYKE OMPEMIbEHOCTH, Beh Ipe cBera o JpyIITBEHHM
ouekuBamrMa. OBa, COIMOJIONIKA TEOpHja He HETUPA TIOCTOjambe PUINUKUX HUITH
KOTHUTHBHUX pa3iIiKa KO JbyIH, Beh y IIPBY IJIaH UCTHYE IIUTALE /1A JIN TaKBE
pasyrKe Hy»KHO JIOBOJIC 10 MHBAIUAUTETA.

Ca nipyre cTpase, Ipe OBOT COLIMOJIOIIKOT CTAHOBUINTA, Y TEOPH]H CE PA3BHIIO
JIpyTO CXBaTambe, M03HATO Ka0 MEIUIIMHCKA TEOpHja KOja MHBAJIUAUTET BHIU Kao
OZICTYTIam€ OJ] MOCTABJLEHNUX ITPABIIIA U 3aCHHBA CE IIPE CBETa Ha MJICaIM30BaAHO]
CJIMIIM O TOME Kako O TpeOasio Jia u3riiea JbYICKO TeJo U 1ita Tpeba jaa Oynue y
CTamy J1a ypaan. YKOJIHKO II0CTOje HeKa OACTYIama Koja JOBOJE 10 yMarbemha MO-
ryhHOCTH, OHJIa MOYKEMO TOBOPUTH O MHBAIUAUTETY. Tako, jeHa o AeuHuUIrja
O/ MHBAJIMIUTETOM MOJpa3yMeBa O[CTYAbe O/ THITHIHOT (DYHKIIMOHHCAbA ,,jep
3HayajHe MOryNHOCTH ¥ MCKYCTBa OCTajy HEIOCTYITHA" Ka0 Pe3yNTaT OBUX OJCTY-
nama.? Ha cuuan Haunn, Kox (Koch) objarimasa 1a je HHBAJIUAUTET IPUCYCTBO
(u3HYKe UM KOTHUTUBHE Pa3JIMKe KOje Y HeraTUBHOM CMHUCITY OJICTyIa OfI ,,yOOu-
yajeHor, re oBaj mojaM mpe cBera mojgpa3yMena ,,THITHIHO (GYHKIIHOHHCAE .

7 Isabel Karpin, Kristin Savell, Perfecting Pregnancy: Law, Disability, and the Future of
Reproduction, Cambridge University Press, 2014, 18.

8 John Harris, “Is There a Coherent Social Conception of Disability?”, Journal of Medical
Ethics, No. 26,2000, 98.

? Tom Koch, “Disability and Difference: Balancing Social and Physical Constructions”
Journal of Medical Ethics, No. 27,2001, 370.
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[ToxymaBajyhu ma momupe oBe ABE TEOpHje, OMHOCHO onoaryjyhu uaejy na
j€ MHBIMJMTET UCKIJbYYUBO JAPYIITBEHA KATETOPHja, Y3 HCTOBPEMEHO MMPUXBa-
Tame MOCTOjahba MEIUIIMHCKUX acriekata, ayTopu Amyngcen u Tpecku (Amundson,
Tresky), mocTaBuiIM Cy pa3iuKy u3Mel)y yCIOBHOT M O€3yCIOBHOT HHBAIHIUTETA.
[Tpema BUXOBOM CXBaTamy YCIOBHH WHBAUAUTET 00yXBaTa OHAj BUJ WHBAIH-
JIUTETA KOjH j& y3POKOBAH JIPYLITBEHHUM KOHTEKCTOM y KOjEM TaKBa 0co0a KUBHU U
3a KOji OBHM ayTOPH CMaTpajy U n1a je Hajuermhu. Ca gpyre cTpane, y IpyTy Tpymy
Clajia TakaB BUJ HHBAJIUUTETA KOjU je MHXepeHTaH.

Moryhuoctn 6110 Koje ocobe, TIpe cBera 3aBHCE OfT yCIIoBa Y KOjuMa ce HaJla-
34 M O]] CTaBa Koje APYIITBO UMa y MOTJieqy ofpeheHor crama. YKOIHUKO MOCTOjH
MPUXBATAE U PA3yMEBAhE 32 PA3TUYUTOCT MOjeTMHIIA HA CBUM HUBOMMA, Moryhe
j€ J1a jelTHO JIUIIe BOJIY CACBUM UCITYHhEH U cpehaH )KUBOT. 3HauajaH HAIop U JIOPHU-
HOC JPYIITBA HEOMXOMaH je Kako OM Ce TOJI0Kaj OBUX JIMIIA TTPOMEHNO, TATHH]e
Kako Ou ce 00e30eA1II0 ’BUXOBO CBAKOAHEBHO (DYHKIIMOHUCAKE, IIITO OU MOCIIe-
JIUYHO JIOBEJIO JI0 PEYKOBakha, & Ha KPajy U J0 OTITYHOT HAMYIITamka, MOCTYaKa
3a JIUIICHE TIOCIOBHE CIOCOOHOCTH. OBJie HE TOBOPUMO O CTBapamy MOCEOHUX
IpaBa 3a 0co0e ca MHBATUANTETOM, Beh 0 YKIBYUHBamby 0c00a ca MHBAIHIUTETOM
y mocrojehn AucKypc o JbyICKMM IIpaBUMa M mpuiarohaBamy mnoctojehux mpasa
U MEXaHM3aMa 3a FbUXOBO OCTBAPHBambe BUXOBIM moTpedama.!! OHa npeBasuiazu
(dopmanHy jeAHAKOCT U BOAH pa3yMeBalby jJeAHAKOCTH KOje je YCKO MOBE3aHo ca
TIEPIIETIIIN]OM JIa je MHBATMIAUTET HEeAoCTaTaK KOju ce jaBJha Kaja ce ocobe ca
HEZIO0CTAaTKOM ofpel)eHnX cIOCOOHOCTH cycpehy ca HemPUCTYIaYHUM OKPYIKEHEM,
a He KapaKTepPHCTHKA KOja Ce jelIHOCTaBHO IPUITUCYjE TI0jeqMHITY.

Kako je Komecap Casera EBporie 3a jpyzicka IpaBa HaBeo, MOXKa cMO ce Beh
HABUKIIU J]a Pa3MUIILIBAMO O TIOTPEeOU MOCTaBIbakha paMITi WK puiiarohasama
pajiHOT MecTa 3a moTpede Iula ca MHBAIMIUTETOM, a1 OBaKaB KOHIIET OTPeO-
HO je IPUMEIHUBATH B y TIPOIIECY JOHOIIEeHa oiTyka. Ocode ca MHTENeKTyaTHIM
WJTH TICUXOCOIUjaTHUM CMETH-aMa MO /12 Ha CAMOM TIOYETKY HE MOT'Yy JIa pa3yMe-
jy mociemutie onpeheHnx TpaHCcaKIHja | TOCIOBa Kao IITO CY Y3UMamkhe KPEeauTa,
pacKulamke MOJIKCE OCUTYParha UITH MPUCTAHAK WU OJI0H]akhe MEIUIIMHCKE HH-
TEepBEHIIHje. Y TaKBUM clydajeBUMa, OaHKa, ocUTypaBajyha kyha u nexap numajy
o0aBe3y aa mpeny3My oAroBapajyhe mepe (10 rpaHHLe Cpa3MEpHOT M MpUXBa-
TJBUBOT onTepeherma) kKako OW ITOMOTIIN TaKBUM I10jeTHHITIMA, OJHOCHO Kako 01
00e30ea1iH 1a ce JOBeAY y SKBHBAJICHTAH MOJI0XKaj ca Apyruma.'?

10 Ron Amundson and Shary Tresky, “On a Bioethical Challenge to Disability Rights”, Jo-
urnal of Medicine and Philosophy, No. 32, 2007, 544.

' Council of Europe Commissioner for Human Rights, WHO GETS TO DECIDE? Right to
legal capacity for persons with intellectual and psychosocial disabilities, Strasbourg, 20 February
2012, https://rm.coe.int/16806da5cO

12 Ibid.

13 Ibid, 12.
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Jlnmeme mocIoBHE CIIOCOOHOCTH JIUIIA KO KOJUX je YTBPHEHO MOCTOjarmke
HCKUX MHTCIICKTYAJIHUX WU HCI/IXOCOHI/IjaHHI/IX CMETH:U, IPCICTAaBJba HCAICKBA-
TaH MexaHu3am, mto notephyje u Konseniuja, anu u npaxca EBpornckor cyna
3a JbyjicKa rpasa. Haume, nmpema cxparamy oBor CyJia MOCTOjarbe IMCHXUYKOT T10-
pemehaja, yak 1 030MJBHOT, HE MOKE OMTH jeJMHH PA3JIoT 32 JTUIIABAE TOCIIOB-
He criocoOHocTH, Beh To Mory Outu camo MeHTaTHu nopeMehaju ,,onpehene Bpcre
wn crernena’.'* OBaj IPUHITHII TIPOIIOPIIMOHATHOCTH U HEOIIXOMHOCTH ITOTBPheH
je y npenmerty Salontaji-Drobnjak v. Serbia, rie je CyJ 3aKJbydno J1a U JIUIICHE
MOCJIOBHE CIIOCOOHOCTH, KOje€ je Y cKiaay ca roMaliuM MpaBoOM M UMa JISTHTUMAH
[I1Jb, MOpa OUTH cpa3MepHO Ja Ou OMI0 y CKIaay ca EBpornckoM KOHBEHITH][OM,
OJTHOCHO Y OBOM CIIy4ajy MOTITYHO JIUIICHE MOCIOBHE CIIOCOOHOCTH, IO CTaHO-
suinTy Cy/a He UCITyhaBa 0Baj KPUTEPHjyM."

Cyncku MOCTYIIIHN KOjH C€ OMHOCE Ha IMTOCIOBHY CITOCOOHOCT OHOCE CE Ha
rpahaHcka npaBa 1ojeMHIa U CTOTa MOpajy OUTH y CKJIay ca rapaHiifjaMa rpa-
BUYHOT cylhera u3 unana 6.1 EBporicke koHBeHIje. [IpkaBe MOTIHUCHUIEC UMa]y
onpeheno moske ciro0omHE TIPOIICHE /1a YTBPAE MpaBuia IMOCTYIKa Kako Ou ce
00e30e110 TpaBUYHO cyheme, ajin MUHUMAaJTHE TapaHIyje U3 ujaHa 6 Mopajy
6uTH morrroate.'

3. TPEHYTHA CUTYALIUJA VY PEITYBJINIIM CPBUIN

Peny6nuka Cpbuja parudukoBana je Kousenmujy YH 2009. ronune, a 2014.
je ycroctaBuia u Casetu 3a uipakierve ipumene upeiopyka mexanuzama Yjeguroe-
HUX HAYUja 3a /bygexa ipasa Kako OM JOJATHO yHAIIpeauia capaimby ca MeXaHu-
3muMa Y H 3a Jjeysicka npaBa. [locmatpajyhu ocobe ca MHBaIHIUTETOM, O] BETUKOT
3Hauaja cy npenopyke Komurera 3a rpapa 0coda ca MHBAJIMIUTETOM, Koju je CpoOu-
JH yIyTHO yKYTHO 32 mpenopyke, 0K je y MOTIYHOCTH HCIyHheHa caMo jeaHa.!”

14 Shtukaturov v. Russia, Application no. 44009/05, para 94.

15 Salontaji-Drobnjak v. Serbia, Application no. 36500/05, 13 October 2009, para. 144. 3akon
0 BaHMAPHUYHOM NOCTYNKY penyOnuke CpOuje, mpeTpreo je H3BeCHe N3MEHE HAKOH JOHOLICH2
OBe Ipecy/ie, Te je TAKO N3MeHaMa yBeJeHa o0aBe3a IEePUOMYHOr IPOBEPaBamba UCILY beHOCTH
pasiora 300r KOjuX je JIMIE JUIIEHO NOCIOBHE CIOCOOHOCTH. MehyTuM, 1 mopes npomMeHa Kojum
ce yHamnpelyje 3aKOHOIaBCTBO, HEOTIXO/IHO je MPEe CBETa Jia Cyrje KOje BOJC MOCTYyIaK 3a JHUIIIe-
¢ IIOCJIOBHE CIIOCOOHOCTH Oyy yepeacpeleHr ka 0cTBapHBary OCHOBHOT IHJba KOju KoHBeH-
I[ja IOCTaBJba, a TO je jeJHAKOCT CBUX JIMIA IIpeJ 3aKOHOM, Kao ¥ Jla UM oMoryhu mpaBo Ha
Y4ECTBOBAKE Y MOCTYIIKY KOje CE THYE HBHXOBE MOCIOBHE CIOCOOHOCTH.

16 Matter v. Slovakia, Application no. 31534/96, 5 July 1999, para 51.

17 Pastit ce 0 mpemopyIu Koja je HaBeleHa y maparpady 62 u koja rmacu: ,,Komurer oxpa-
Opyje IpkaBy WIAHHUILY Ja [Ipeny3My oATroBapajyhe Mepe y cMucity parudukanuje u cnpoBohema
Cnopasyma u3 Mapakerma mro je npe moryhe.” Buz. 3akipyuna 3anakama o IHHIMjaTHOM U3-
Bemtajy o Cpouju, Komurer 3a nmpaBa ocoba ca maBazuauteTom, 2016.

http://platforma.org.rs/wp-content/uploads/2020/03/srpski-zakljucna_zapazanja_komite-
ta_za prava_osoba sa invaliditetom_srb.pdf
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YV morneny npeocTaiux mpenopyka HeKe Cy camo JeTMMAYHO HCITYhEHE, TOK JBE
Ipenopyke yoriuTe Hucy cnposeneHe.'® MeljyTim, oHo 11To HajBulle 3a0prmana
jecTe UMIH-EHUIIA [1a IO cajla HHje JOILIO JI0 OMIIO KaKBe M3MEHe moMaher 3aK0HO-
JIaBCTBA, rpe cBera [lopoaudHOr 3aK0Ha, y JIeNTy KOjH C€ TUYE JIMIIEHa OCIOBHE
CITIOCOOHOCTH, OJJHOCHO FEeTOBOT ycKaahuBama ca umanoM 12 Konsennumje. [1pe
HETO IITO Ce JieTaJbHUje YIIYCTUMO Y aHAJIM3y MUTamka JUIICHA MOCIOBHE CIIO-
cobHOCTH, YKpaTKo heMo ce ocBpHYTH Ha onpel)eHe MO3UTHBHE KOpakKe y MorJIe-
Jly U3MeHa, OJTHOCHO YCBajamba HOBUX MPOIHUCA KOjU CY YUUeHU y PemyOmuiu
CpOuju, a MOBOIOM TIOJIOKaja 0c00a ca HHBATHAUTETOM!”,

Homahe 3axoHOZaBCTBO O0MITyje 3aKOHUMA U JPYTUM aKTHMa KOjU Cy Of
3Hauaja 3a MoJI0’Kaj 0co0a ca MHBATHUIUTETOM.

Ipe cBera, Yciuas Peiyonuxe Cpouje® y unany 37 (cta 1 u 2) HaBoau 1a
,,CBaKo J1IIe ©Ma IpaBHY CIIOCOOHOCT. JINIIe MyHOIeTCTBOM CTHYE CITOCOOHOCT
Jla CaMOCTAJTHO OJTy4Yje O CBOjUM IpaBuMa 1 obaBe3ama. [IyHoneTcTBO HacTyna
ca HaBpmeHux 18 roguna.” [Topen Tora, YeraBom Penmybmuke CpOwuje mporncano

18 Panu ce mpernopykama Koje ¢y HaBezene y naparpaduma 34 u 58. [laparpad 34 tuue ce
,IIPEropyKe ja qpkaBe 3a0paHe MEAUIMHCKE Mepe 6e3 IPETX0/IHE CariaCHOCTH 0co0e ca HHBa-
JTUIUTETOM H J1a 00e30ene oarosapajyhu mpaBHu jiek u odemrehene 3a OHe KOjy Cy OABPIHYTH
TakBUM noctynuuma‘. [laparpad 58 oqHocu ce Ha ,,ipenopyKy MyHe IpUMEHE 3aKOHa KOjU 0CO-
6amMa ca HHBaJIMJIUTETOM TapanTyje kBoTy ox 10% mpuctynaunmux cranosa“. ITopex Tora, y oBo
naparpady noceGHoO ce HCTHYE A3 IpiKaBe ,,00paTe ma)cimby Ha noBe3aHocT wiaHa 29. Konseniuje
u Huspa 10, oqnocuo 10.2. u3 Arenzne YH o ogpxuBom pa3sojy g0 2030. ronune.

Buj. 3akspyuHa 3anaxama o Maunujannom ussemrajy o Cpouju, kao u lamjan Tatuh,
WBanka JoBanosuh, Ananusa ciposohersa Ipeiiopyxka Komuitieina 3a ipasa ocoba ca unsanugu-
wewiom y Peityonuyu Cpbuju, 2. nonymweno uza. HOOUC, 2020.

19 Ha mehynapoanom miaany, kao uwianuna Casera Espore, 3a Peny6nuky CpOujy on 3Ha-
4aja Cy M JOKYMEHTH O JbYICKUM IIpaBuMa, oceOHo EBporicka KOHBEHIIN]a 32 3aLITUTY JBYACKHX
IpaBa 1 OCHOBHUX c1060/a u [Iporoxoi 6poj 12 (2000) y3 EBpornicky koHBeHIH]yY, Kao u PeBuu-
paHa eBpoIICKa CollMjaliHa OBeJba, Koja je paTudukoana 2009. roauxe. J[pyra BaxkHa JOKYMEH-
ta CaBeta EBporie cy EBporicku miian akiuje 3a oco0e 3a HHBaIUAUTETOM 3a iepuox o 2006. o
2015. ronune (2006) n HoBa Ctpareruja CaBera EBpore o ocobama ca maBanuauteTom 2017-2023.
Opn mokyMeHaTa IOHETHX y OKBHPY EBpoIICKe yHHje KOjU ce OZHOCE Ha clipedaBame U 3a0paHy
JMCKpUMHUHAL]e, 3Ha4ajHa je [upextusa 6p. 2000/78/ELL ox 27. nHoBem6pa 2000. roauHe, 0 ONIITeM
OKBHPY 3a je/IHaKO MOCTYIamke ca rpal)annma mpuIInKoM 3aroljbaBamka 1 Ha pay, Koja ce y 100poj
MepH OJIHOCH Ha ClipeuaBarbe U 3adpaHy AMCKPUMHUHAIMje 0co0a ca MHBAJIUAUTETOM (y Be3H ca
3arnoll/baBamkeM U paaoM). [loceban 3HaUaj HMa U HOBA I100aTHA pa3BOjHA areHaa — ATeH1a oap-
xuBor paszsoja YH no 2030. roaune, kao u EBporicka cTpareruja 3a ocooe ca HHBATUIUTCTOM
2010-2020: Eporma 6e3 6apujepa. YcBajameM MHOTOOpOjHIX Mel)yHapOTHUX, OTHOCHO EBPOTICKHIX
akata, CpOuja je 3amodesa ImocTeIeH Mporec MoJIepHU3aIIH]je IPOIIHCa Y 0BOj 00JIaCTH, HAPOUYHUTO
ycBajambeM KonBeHIuje o npasuMa ocoba ca nuBaauauteToM. IIpe nonomema oBe Konsennuje
o] moceOHoT 3Hauaja cy Omuia CrangapaHa IpaBmia O U3jeIHadaBamy MoryhHoctn 3a ocobe ca
WHBaJIMIUTETOM YjeIHBCHUX HaIlWja, KOja HUCY OmJia MpaBHO 00aBe3yjyha 3a npkaBe 4JaHuIe,
aJIM je MoCTojala ’UX0Ba 3HaYajHa MopasiHa o0aBe3a J1a X npuMmemyjy. Pemybmuka CpOuja yHemna
j€ 3HavajaH eo OBUX CTaHJapAa Y 3aKOH O CIpevyaBamy AUCKPUMHUHAII]e 0co0a ca MHBAJIUAUTE-
toMm 2006. roaune.

20 YeraB Peny6nuke Cp6uje, ,,Cit. rimacauk PC*, 6p. 98/2006 u 115/2021.
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je ma cy mpen YcTaBoM M 3aKOHOM CBH jeTHAKH, 1a CBAKO MMa MPABO Ha jeIHAKY
3aKOHCKY 3allITUTY, 0€3 JUCKPUMHHAIIH]E, 1a je 3a0pameHa CBaka JUCKPHUMUHA-
IIHMja, HETTOCPEIHA HITH TIOCPEIHA, TI0 OMII0 KOM OCHOBY, YKJBYUYjYhH U IICHXUYKHU
Wi QU3NYKYA MHBATUAUTET (WiaH 21).

ITopen naBenenor, Haponna ckymmrraa Pemrybnnke Cpouje ycBojuna je u
3akon o ciipeyasarvy guckpumunayuje ocoda ca unsanuguiieiiom y anpury 2006,
roauue?!. OBaj 3aKOH Ha jeflaH CBeoOyXBaTaH HauMH ofpel)yje mojam TUCKprMH-
Haluje, Kao U kbeHe nocedHe o0nuKe, Te 3abpamyje AUPEKTHY U UHANPEKTHY
MHUCKPUMHUHAIIN]Y U TIPOITHCYje TIOCEOHO TEIIKe CydajeBe JUCKPUMHUHAIIH]E, Kao
M MeXaHU3Me CyJICKe 3alITHTE 3a )KPTBe NucKkpuMuHanuje. ¥ mapty 2009. roau-
HE YCBOjeH je u 3akon 0 3abpanu guckpumunayuje?> v Ha Taj HA4UH Cy ofpende
0 MEXaHU3MHMa 3aIITUTE O JUCKPUMUHAIU]E TOCTYITHE U JIUIIUMA Ca HHBAJIU-
nutetoM. O 3Ha4aja je momeHyTH U Ciupaiieiujy ipesenyuje u 3awinuiue og
guckpumunayuje® xoja je ycsojena 2013. roaune, a moce6no IV neo ose Ctpare-
THje 0] Ha3UBOM ,,I loceOHN MJHEBH CTPATETH]E Y OMHOCY Ha HAITHOHATHE MaFhH-
HE U OCeTJbMBE APYIITBEHE TPYIIE, OJHOCHO TauKy 4.5. Koja ce 0iHOCH Ha oco0e
ca naBajguanTeTOM.>* Ca CTAHOBHIITA CIIpeUaBarmba JUCKPUMHUHAIIM]E O] 3HaUaja
je cBakako u Ciipaiteiuja ynaupeherba ionoxcaja ocoba ca uH8AIUGUILETUOM™
kojy je Bama Perryonuke Cpowuje yeBojmia 2020. ronure. Kaga je ped o 3amTuTi
MpaBa 0co0a ca MHTEICKTYaTHHM U IICUXOCOLUjaTHAM WHBAJIUIUTETOM, HEOITXO/I-
HO je TOMEHYTH ¥ 3aKOH 0 3auinuiiu ipasa iuyd ca MeHMAIHUM cCMeitirbama®,
ycBojen 2013. ronuHe KojuM je, mopea ocTalior, peopmucana 100poBoJbHA U TPH-
HyJHA XOCTTUTAIN3aIija 0coda ca MEHTAJIHIM CMETHaMa.

21 3akoH 0 cripeUaBamy JUCKPUMHUHALIH]jE 0c00a ca MHBAIUAUTETOM, ,,CIl. TiacHuk PC*, 6p.
33/2006 u 13/2016.

22 3akoH 0 3a0panu AucKkpumuHanuje, ,,Ci. rnacuuk PC*, 6p. 22/2009 u 52/2021.

23 Crpateruja mpeBeHnuje u 3amrure of quckpumuHaimje 2013.(,Cnyx6enn rmacauk PCY,
0poj 60 ox 10. jyma 2013.)

24V HaBe/IeHO]j TauKH ce u3Mel)y 0CTalor HaBOJIH JIa j¢ ,,IPH JIMIIABAkY [OCIOBHE CII0C00-
HOCTH 0c00a ca MHTEJICKTYaJTHUM HHBAJIHIUTETOM, HEOITXOAHO 00e30€ANTH MOCTYIabe y CKIALy
ca cTaBOBMMa MCKa3aHUM y npecyaama EBporickor cyna 3a jpyacka mpasa (00e30eautu ocTBapu-
Babe MPaBa Ha caciyllame, IpaBa Ha IPUCTYI Cy.ly, IpaBa Ha IPaBUYHO cyherme u aAp) U yHanpe-
JUTH paJi LIEHTapa 3a COLMjaIHU PaJ] y BE3U Ca BHMXOBOM YJIOTOM y MPUMEHH HHCTHTYTA JINIIA-
Barba MOCJIOBHE CocoOHOCTH. (4.5.4. Mepe (Tau. 7))“. Takolje, HaBoau ce ¥ J1a je y TOTJIEAY JTHUHOT
cTaryca, HeOIXOHO U3BPILHUTH ,,3aKOHOAABHY pedopMy y 00JIaCTH JINIIABAA TOCIOBHE CIIOCO0-
HOCTH 0c00a ca MHBAJHANTETOM ¥ 00€30e/INTH aJITepHATHBHA PEllIeha Koja Ce 0OJTHOCE Ha FbUXOB
naHY cratyc. O6e30eauTH ycIIoBe 1a MOPOJUYHO OKPYIKeHme Oy/ie IpUMapHO U HajOOJbe peleHhe
3a 0co0y ca mHBanuauTeTOoM. O6e30eAUTH CepBHCe TOPIIKE 3a KEHE ca HHBAJIUIUTETOM, KOje
JKeJIe 1a OCHYjy HOpOoAHIy, 1a pabajy u mommky neny. O6e36equTn OynieTcka cpeicTBa 3a mporpa-
M€ M yCIIyre MOAPIIKE 3a )KEHE U ACLy ca HHBAJIHIUTETOM KOjH HMajy HCKYCTBO HACHIbA Y HOPO-
nuanu (4.5.5.2. Jluunu cTaryc, mpuBaTaH v NOPOAUYHU JKHUBOT).

25 Crpareruja yHanpehema mosokaja ocoda ca nuBanuanTerom y Penyonuuu Cpouju 3a
nepuon ox 2020. no 2024. ronune, ,,Cnyx06enu rmacauk PC*, 6poj 44 ox 27. mapta 2020.

26 3aKOH O 3alITHUTH JIKIIAa CA MCHTAJIHUM CMeTHaMma, ,,Cit. riacuuk PC*, 6p. 45/2013.
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3HavajHN IOMaIH yIUIH-CHU CY U YCBajamheM 3aKOHA 0 ipoghecuoralnoj pe-
Xaburuiayuju u 3aiowmasarwy ocoda ca unsaruguineion®’, Koju y BeIKoj
MepH Tpatu ofpende momenyte Konsenruje. On 3Hauaja 3a yHanpehuBame 1mo-
JI0%kaja 0coda ca MHBAIMIUTETOM, KA0 U y IIUJbY CIIpeUaBama JUCKPUMUHAIU]ES
OBUX JINIIA, O] 3HaYaja Cy M 3aKOH 0 OCHOBaMa CHCTeMa 00pa3oBama 1 BacITUTa-
’a, 3aKOH O 3JIpaBCTBEHO] 3aIITHTH, 3aKOH O 3]IPaBCTBEHOM OCHTYpamby, 3aKOH
0 COIIMjAJTHOj 3aIITHTH | JP. ¥ YNTAB HAU3 MTOJ3aKOHCKUX OIMMITHX aKaTa JOHETHX
Ha OCHOBY HhHX.

3a monorkaj ocoda ca MHBAJIHAUTETOM, OJJHOCHO 32 IIUTAHE JINIIEHa TIOCIOB-
He CrocoOHOCTH 0J1 moceOHoT 3Ha4aja ¢y [opoguunu 3axon®® u 3axon o eaniap-
HUYHOM TOCTLYTKY>.

[Noponuunu 3akoH H3Mel)y OcTaor peryJuliie U CuTyaluje y kojuma he e
OUTH ioililyHO NN geauMyuyHOo JTUTICHO TTOCIOBHE criocobHocTH. [lyHONMETHO
JIUIIE KOje 300T O0JIECTH HITU CMETHH Y TICKXO0-(H3MYKOM Pa3Bojy HHje CIIOCOOHO
3a HOpMaJTHO pacyhuBame Te 300T Tora HHje y CTaby JIa Ce caMo CTapa o0 ceOu 1 O
3aIlITUTH CBOjUX MPaBa U MHTEPECca MOXKE OUTH TIOTITYHO JIMIIICHO ITOCJIOBHE CITO-
cobrocTu. [TocmoBHA CTTOCOOHOCT OBOT JIMIIA jeIHAKA j€ TIOCIOBHO] CITOCOOHOCTH
muaher manonetHuka (Ynan 146). [TyHoneTHO uIie koje 300r 00IECTH UITH CMETHH
Y TICUX0-(hU3UIKOM Pa3BOjy CBOJHM TTOCTYIIIINMA HETIOCPETHO YTPOKaBa CONICTBEHA
MpaBa ¥ UHTEPECE WK MTpaBa U UHTEPECe APYTHX JIMIA MOKE OUTH ASTUMUYHO
JIAIIIEHO TTOCJIOBHE cTIOcOOHOCTH. [TociIoBHA CTIOCOOHOCT OBOT JIWIIA jeAHAKA je
TMIOCJIOBHO] CIIOCOOHOCTH CTapujer MajosieTHUKA. CyJICKOM OJTYKOM O JICTUMHYHOM
JIAIIEEY TTOCJIOBHE CIIOCOOHOCTH oipeanhe ce TpaBHU MOCIOBH KOje JIUIIC ACTTH-
MUYHO JINIICHO MOCJIOBHE CIOCOOHOCTH MOXKE OTHOCHO HE MOYKE CaMOCTaJIHO
npeny3umatu (anad 147). [lyHome THOM JHUITY JIMIIIEHOM ITOCJIOBHE CITOCOOHOCTH
MOX€ C€ BPaTUTH IMOCIOBHA CIIOCOOHOCT Kajia MpecTaHy pasiio3n 300T KOjUX je
OHO OMJIO TIOTITYHO HUTH JSTMMUYHO JTUIIICHO ITOCIIOBHE CITOCOOHOCTH (wiaH 149).
OnnyKy o JIMIICHY MOCIOBHE CIIOCOOHOCTH M OMJIYKY O Bpahamy MoCIoBHE CIIO-
CcOOHOCTH JIOHOCH CyJl Y BaHIIAPHUYIHOM TMOCTYTKY. [IpaBHOCHa)KHA Ccyzacka of-
JyKa 0 JUIICKY U Bpahamwy MOCIOBHE CIIOCOOHOCTH JIOCTaBJba ce 0e3 o/iarama
oprany craparesbcTBa (unman 150).

[Noponnunu 3akoH npeiBuba u fa ce mopen Jere 0e3 poauTehCKOT CTapama
— MaJIOJICTHU IITHNEHUK, MO CTapaTeJhCTBO CTaBJhajy W ITYHOJICTHA JIUIIA KOje
Cy JIMILIEHA MOCIOBHE COCOOHOCTH — IMYHOJETHH ITHheHUK, (unaH 124). V na-
JbUM 4JlaHOBHMaA [loponmaHM 3aKOH jacHO peryiuIle Koja Cy TpaBa U o0aBe3e

27 3aKk0oH 0 POHECHOHATHOj peXaOMIHTAIII]H U 3aM0NIbaBamky 0c00a ca HHBAIHIUTETOM,
,,Ci1. tmacauk PC*, 6p. 36/2009, 32/2013 u 14/2022 — np. 3aKoH.

28 Tlopoauunu 3aKkoH, ,,Ci. riacuuk PC, 6p. 18/2005, 72/2011 — np. 3akon u 6/2015.

29 3aK0H 0 BAHIIAPHUYHOM OCTYTIKY, ,,Ci1. rimacauk CPC*, 6p. 25/82 u 48/88 u ,,Ci1. riacHuK
PC*, 6p. 46/95 — np. 3axown, 18/2005 — ap. 3axon, 85/2012, 45/2013 — np. 3akoH, 55/2014, 6/2015,
106/2015 — np. 3axon u 14/2022.
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cTaparesba, Kao U KaJia cTapareJbCTBO Ipectaje. [locTymak craBpama moj crapa-
TEJHCTBO jECTE XUTaH, T€ j€ TAKO OPr'aH CTapaTe/bCTBA Iy KaH Jia JIOHECEe TPUBpPEMe-
HU 3aKJby9ak 0 00e30ehemy cMemTaja mTuheHnka y poky o 24 caTta off TpeHyTKa
KaJa je 00aBelITeH 0 TIOCTOjarby MOTpede 3a CTapaTesbCTBOM, JIOK j€ PeLIeHhe O
CTaBJbamy MO/ CTAPATEJLCTBO OPTaH CTapaTeshCTBA Ay)KaH J1a JOHECe 0aMax, a
HajkacHUje y poky of 30 naHa oA AaHa Kaja je 00aBeUITeH O MOCTojamy NoTpede
3a CTapaTesbCTBOM HaJl MAJIOJIETHUM JAETETOM OJHOCHO O JaHa IIPHjeMa CyICKe
OJIITyKe O JIMIIEHY IMOCIOBHE CIOCOOHOCTH ITYHOJISTHOT Jinia (4wiaH 332).

[open IlopoanuHor 3akoHa, 3aKOH O BaHMAPHUYHOM MOCTYTIKY BEOMa je
3Ha4ajaH, Oyayhu Jia IeTajbHO pEryJuiie cam MOCTYIAK JIMIIEHha TOCIOBHE CITO-
cooroctr (wmanoBu 31 — 44). M3mel)y ocTanor, y OBOM MOCTYIIKY Cy[ HCIHTYje
JIa JIU Cy C€ CTEKJIM 3aKOHCKH YCJIOBH 32 JINLICHE MOCIOBHE CIOCOOHOCTH My HO-
JISTHOT JIUTIA, OMITYdyje O MEPH JINIIEH-a IIOCIOBHE CIIOCOOHOCTH, ofpelyje Bpeme
3a Koje he ce mpoBepuTH Ja 1M MOCTOoje pasio3n 3a Aajbe TPajarbe U3peueHe Mepe
1 o;Tydyje o Bpahamy IMOCIOBHE CIIOCOOHOCTH KaJa MPECTaHy pa3iio3u 3a JIu-
niewe nocioBHe cnocobnoctu (unaH 31). [lopen HaBeACHOT, UCTH 3aKOH HABOJIH
Y J1a CyJT MOYKE JIO3BOJINTH J1a YIECHUK, KOJU HEMa TIOCIIOBHE CITOCOOHOCTH, TIOPE]T
paamH Ha Koje je 3aKoHOM oBJanrheH, pajin 0CTBapemha CBOJUX MPaBa U MPaBHUX
WHTEpeca, Ipeay3umMa 1 IPyTe paame y MOCTYIIKY, aKo CMaTpa Jia je y CTamy Ja
CXBaTH 3HAUCH-C U MIPABHE MTOCIIEANIIC TUX padmby (diaH 7).

TpenyTtHo Baxeha mpaBHa mpaBuia Koja ce OJHOCE Ha JUIICHE TOCIOBHE
CIOCOOHOCTH, MPECTaBJbajy yHanpeheHa pemiema y OMHOCY Ha MPETXOJHE 3a-
KOHCKe TekcToBe. [locienme n3mene 3akoHa 0 BAHITAPHIYHOM TIOCTYTIKY JTOHETIE
Cy HeKe 3HavajHe MPOMEHE, aJTH je UICTOBPEMEHO IPOITYIITeHA IPHIIKKA JIa Ce Ipe-
Basnl)y HeKM HEMOCTAIlM KOjU yTpokaBajy TOJI0XKaj JIMIa ITpeMa KOjuMa ce€ BOIH
MOCTYTIAK JIMIIEHha NOcIoBHE criocoOHocT. OcBpHyheMo ce Ha HajOUTHUjE O/1-
pende Koje ce omHOCe Ha TTOCTYTaK JUIIEHa TIOCTOBHE CITOCOOHOCTH.

[NocTynak nuinesa MocI0BHE CIOCOOHOCTH U IaJhe j€ BAHIIAPHUYHU MOCTYTIAK,
IITO je TPaBUIIO KOje aTHpa jOII o1 ycBajama I IpaBuiia o mocTymnamy y HECTIOPHIM
(BaHmapHUYHUM) Aenuma u3 1872. rogaune, oqHocHO Beh Buiie o 140 roguna.*?

Pannje Baxxehu npomnucw, nmpensuhanu cy MoryhHOCT Ja ce JauIe mpema
KOME C€ BOJAM MOCTyNaK IPUHYIHO JOBEAE y CyJ pagu caciyllama, ako Ou cyx
CMaTpao Jia je caciyIiame HeomxonHo.?! Ca apyre cTpaHe, y HEKAJaIIKk0] CYICKO]

30 Bun. Hesena Ierpymuh, [TocTynak 3a JIMIIER€ TTOCIOBHE criocobHoCTH y ipaBy Cpouje
y KOHTEKCTy Meh)yHapoaHHX cTaHAapaa o mpaBuMa ocoda ca MHBAJIHIUTETOM, 300pPHUK pagoBa
[Mpasuor ¢paxynrera y Humry, bpoj 70, l'ognna LIV, 2015, ctp. 910; Y pangy ce uctude 1a je oBo
MPaBMIIO, 3aITPABO, y MOTITYHOCTH a/IeKBaTHO, Oy1yfin 1a je 0Baj MOCTYIaK, 38 pa3IHKy O HapHHY-
HOT, (JICKCHOMITHUJH U Op>KH, T€ je U3 TUX pasJiora NOJ00HHjU 32 OHE ITPABHE CTBAPHU Y KOjUMa I0-
CTOjU MOTpebda 3a 3aMTHTOM JTUYHOCTH WIIH MIPABHUX HHTEpECa yrpoKEeHe KaTeropuje Juia, Koje
3aXTeBajy W MOIPLIKY APYIITBA, a INIICHE OCIOBHE CIIOCOOHOCTH j€ YIIPaBO TaKaB jeJaH MOCTYMaK.

31 TIpasuo npasuio u3 nap. 188 3akona u3 1934. rogune; 3akon 0 cygeckom 6aHUAPHUUHOM
docmyixy, ,,Ci. HoBune KpasseBune Jyrocnasuje® 6p. 178/1934.
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MpaKcH, CyJl HUje HU CIIPOBOJIMO BEIITAYCHE, YKOIHUKO j€ caM CacyIlao JIHIIE 1
3aKJBYYHO J1a je JUIe 31paBo.>?

[Mopen Tora, HeyjeqHAUCHOCT CYJICKE MpaKce MCIoJbaBalia ce U y TOTIeay
HEOITXOAHOT Op0ja MUNIJbEHa BEUITAKa, T€ j€ TAKO KOJ UCTOT Cy/1a, HeKaia OUIIo
noTpeOHO MUNIJBCHE JIBA, & HEKaJla CaMo jeJIHOT BElITaka, a JelaBaio ce H 1a
Cy/]l YOIIIIITE HE CIIPOBOJIU CACTyIIAkE JIMIIA TPeMa KOME Ce ITOCTYTaK BOAH, Beh
Jla HaJla3 ¥ MUIILJBEHHE BEIITaKa y3MMa Kao jeINHO TIOKa3HO CPEICTBO>,

W3meHa oBor mpaBuIia je HacTyIuIIa joil 3aKOHOM O BAHITAPHUYHOM TMIOCTYTI-
Ky u3 1983. rogune, a 1 Baxkehe HopMe IpeaBuhajy aa Iniie mpeMa KoMe ce IMoCTy-
MaK 3a JIMILIEHEe IIOCIOBHE CIOCOOHOCTH BOJU MOpa OUTH MPETIelaHO Off CTpaHe
HajMambe JIBa JJeKapa onronapajyhe crierijaTHocTd, Koju he maTu Hajga3 U MUTIIbE-
€ 0 CTakby MEHTAITHOT 3][paBJba M CIOCOOHOCTH TOT JIUIA 3a pacyhuBame.

Takohe, paHuju IPOITUCH HICY U3PHYUTO TIPOIHICHBAITH 1A j¢ TIOCTYTIaK 32 JIU-
IICH-E TIOCTIOBHE CIOCOOHOCTH XuTaH. Baxehu 3akoH je oBaj HemocTaTrak OTKJIOHHO.

3HadajHa onpenda, koja je Baxkehnm mpornmcnma HamyImTeHa, Hajla3uia ce
1 HekasanmbeM CaBe3HOM 3aKOHY O cTapaTes/bCTBY>?, a ipemMa Kojoj je opraH cra-
paTespcTBa OMO Taj KOjU je HAaBOJIHO KPYT MOCIIOBA KOje JTUIIE, NETMMUTHO JINIICHO
MOCIJIOBHE CIIOCOOHOCTH, MOXeE J1a 00aBJba. J[pyrum peduma, CyJCKOM Oy KOM
JIUTIE je camMo OMJT0 ASTUMHUYHO JTUIIIEHO TTOCIIOBHE CIIOCOOHOCTH, aJIH CY CE ITpaBe
MOCIISTUAIIC TAKBE MPECy Ie MOTJIe Ca3HATH TEK KaJla OpraH CTaparesbCTBa CBOJUM
pelemheM Oipeid KPYT MOCIOBa KOje OBO JIMIIE MOKE JIa Tpely3uma.

Baxxehu 3akoH 0 BaHapHUYHOM MOCTYIIKY IpeaBuha aa je cy. Taj Koju je
JIyKaH J1a y pelieny KOjUM ce JTUIE ISTUMUYHO JIMIIAaBa MOCJIOBHE CIOCOOHOCTH,
Ha OCHOBY pe3yJITaTa MeJUIIMHCKOT BEeUITaueHha HCTOBPEMEHO OJIPEIU BPCTY I10-
CJIOBa KOj€ TO JIMIIE MOYKE CAMOCTATHO MPEIy3uMaTH MTOpeT ITOCIOBa Ha Koje je
3aKOHOM OBJIAIINCHO, a H0CeOHO ga ogpegu ga au je o auye clocoOHO ga epuu
uz6bopno ipaso, byayhu na ce o ckopa moapa3yMeBajio aa JTUIE Koje je IOTITYHO
WJIW ISTUMUAYHO JUIICHO MTOCJIOBHE CIIOCOOHOCTH, Ay TOMATCKH T'yOu H300pHO
paBo.

[Nocnenmwe 3HauajHUje M3MEHE 3aKOHA O BAHIIAPHUYHOM MOCTYTIKY YUUEE-
He cy 2014. ronquHe W TOHENE Cy WU3BECHE TTO3UTHBHE ITPOMEHE, 0 KOjux hemo
uctahu Be Haj3HAYAjHU]C.

[pe cBera, 3akOHONABAIL je HHCTUTYT JINIICHA MOCIOBHE CIIOCOOHOCTH Ha
ofpeheHn HaYMH U3MEHHUO TaKO IITO je JUIICHE MOCIOBHE CIOCOOHOCTH KOHITH-
MUPao Kao Mepy 3alITHTE U MPOITKHCA0 Jia ce OHa oapeljyje MaKCHMaTHO Ha TPH
roauHe. HanMe, HaKOH mpoTeka poka Ha Koju je Mepa oxnpeleHa cy je IyskaH Ja 1o
CITy»K0€HO] Ty>KHOCTH IPEUCITATA Ja JIX U TaJhe TIOCTOJE PA3JIO3H KOjH CY MTOCTOjaTH

3 Topnana Crankosuh, ,,IToCTynak 3a JHIICHE MOCIOBHE CIOCOOHOCTH®, 360pHUK pagosa
Ipasnot ¢axyniveiua y Huwy, 1983, 153.

33 Ibid.,

34 Bu. ui. 48, c1.2 OCHOBHOT 3aKOHa 0 cTapatesbeTBy, Cu. aucii @®HPJ, 30/47.
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y BpeMe JIOHOIIICHA PeIliekha O JUIICHY TMOCIOBHE criocoOHoCcTH. OBa M3MEHa je
M3y3eTHO 3HauajHa, Oynyhu na je mpema, panuje Baxkehum nponucuma, Juie Mo-
10 OWTH TPajHO JIUIIIEHO TIOCIIOBHE criocoOHOCTH. Ha 0Baj HemocTarak, yka3msao je
u EBporicku cyn 3a Jbyzcka npaBa y ciny4ajy Salontaji-Drobnjak v. Serbia, HaBo-
nehu nma je jemHa o MamKaBOCTH ToMaher IpaBa HEMOCTOjalke 00aBe3HE TIEPHO-
JIMYHE POBEPE CTakbha JINIA KOjeM je Oy3eTa MOCIOBHA CIOCOOHOCT. S

Jpyra 3HauajHa HOBHHA jecTe oapenda Koja mpeasuha ma ocoda koja je au-
HIeHa MOCJIOBHE CIIOCOOHOCTH MOJKE /1a M3jaBH Kajly y POKY O ocaM JlaHa Of
JlaHa IOCTaBJbama O/ITyke 0e3 003upa ,,Ha CTame CBOI MEHTAJTHOT 3ApaBJba‘’, MITO
paHuje HUje OHo ciIyuaj.

MelyyTim, 1 mopes HaBeAeHNX H3MEeHa 3aKOHa, CUTYaIlHja y TIOTJIey TOJI0XkKa-
jaocoba ca MHBAJIMAUTETOM H JIajbe je BpiIo 3abpumasajyha. Hanme, y PenmyOnuiu
Cpbuju Mepa MOTITYHOT JTUIIEHa TIOCIOBHE CITOCOOHOCTH CE 1 1aJhe MaKCUMAJTHO
KOPHCTH, a HEKH TOJally MoKa3yjy Ja ce KopucTH 4ak 10 myTa uemrhe ox mepe nie-
JTUMAYHOT JinIrerha. ¢ IIpema mogarmma Koji ¢y HaM OWIH TOCTYITHH, y TOKy 2021.
roaune y OcHoBHOM cyny y HoBom Cany, nonero je yxkymnno 210 pemema o not-
MTyHOM JIUIIEY, OMHOCHO 70 periema 0 IeNMMMHYHOM JINIIEHY ITOCJIOBHE CII0CO0-
HOCTH, JOK 32 HCTH MEPUOJ HUje JOHETO HUjEIHO pellee O 0A0ujamy mpeaiora
3a JTUIICH:E TIOCIOBHE crtocoOHoCcTH. Ca pyre CTpaHe, TOHETa Cy camMo 2 pelemha
o Bpahamy nociioBHe criocoOHocTH. OHO ITO MOXK/IA jOIII BUIIIE 3a0pHIbaBa jeCTe
MOCTYTIaFhe 0c00a 3arOCIeHNX Y IEHTPHMA 3a COIMjaTHA paja. Hanve, nckycTBa ca
3a0CIICHUM JIMLIMMAa FOBOPE O BbUXOBO] PENIaTUBHO] HE3aWHTEPECOBAHOCTH, MHEPT-
HOCTH ¥l IPUJINYHO] HeOCBemNeHOCTH 1o muTamky KOoHBEeHITHje 0 mpaBuMa ocoda
ca naBanuauTeToM. Kao nocieauna tora, pogduHa ocoda ca HHBAIHAUTETOM
YTJIaBHOM J0OHja OJITOBOPE Ja j€ JINIIECH-E TOCIOBHE CTIOCOOHOCTH jEIMHM HUCTIPa-
BaH MyT, 0e3 00jalImberha 3alITo je Taj MOCTyIaK HeonxoaaH u 0e3 ofjalmemha
pasiuke u3Mel)y IeTMMUYHOT U MOTITYHOT JIKIIIeHha MTOCIOBHE CriocoOHoCTH.

4. MOI'Y'hU ITPABIIM ITPOMEHA V PEITYBJINIIM CPBUIN

3a ocTBapUBame CBHX IpaBa U ydenthe y ApyIITBEHOM KHBOTY, 0cobama ca
WHBAJIMAUTETOM OJ CYIITHHCKOT je 3Hauaja yrnpaso wiad 12 KoHBeH1uje, 0OHOCHO

35V naBezseHoM ciyuajy, EBporicku cyj 3a JbyjicKa MpaBa je yTBpAuo ja jomahu cy, Hu
[OCJIe YeTUPHU TOMHE OJ1 IPBOT MOIHOMICHA IIPeJIora, HHje NOKPEHYO IOCTYIaK NCITHTHUBAbA
MOCTOjarba pa3Jora 300T KOjUX je JIuIe OMII0 ISTMMIYHO JINIICHE OCIOBHE CIIOCOOHOCTH. Y TOM
MIEpPHONY, JTUIe HUje HUjETHOM NMOABPTHYTO NICHXHU]aTPHjCKOM IIperiieny, Beh je \meroBo crame
caMo MOBPIIIHO, y /IBa HABpaTa, HCIMTUBAO LICHTAP 3a COLMjaTHU pa.

36 Jbuspana [Inasunuh, Hciupasicusauku nanasu o dpakcama yenuapa 3a CoOyujaniu pag y
6e3U ca IUUaAsarem 1ocioeHe ciilocobrnoctuu, VIHNIMjaTHBa 3a paBa ocoda ca MEHTAJIHUM HH-
BanuautetoM MDRI-S; Beorpan, 2020.

37 Ibid.
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MUTAbE BUXOBE TIOCIOBHE CIIOCOOHOCTH. Tak03BaHO 3aMEHCKO JIOHOLICHE OJTY-
Ka Ha HEKU HA4YHH MPEJICTaBIba ,,CAMIITOM JIPYIITBEHE CMPTH — IIPEJaja TNIYHOCTH
jenne ocobe apyroj«.3®

VY mporecy pa3Bujama ageKBaTHE MOAPLIKE Koja Ou ocobaMa ca MHBaJIN -
TeToM oMoryhua ja 09yBajy CBOjy IMOCIOBHY CITOCOOHOCT, BaXKHO j& HIeHTH(DH-
KOBAaTH M3a30BE ca KOjUMa ce oBa rpyna cyouaBa. Ocole Koje umajy noreurkoha
y pazyMeBamy HHpOpMaIlija U/HIIN Y TOHOIICHKY omiTyka Tpeba na mooujy momoh,
He pu3uKyjyhu na he Ha Taj HAUMH TOHOLIECHE CBUX OJJIyKa OMTH Y TOTIYHOCTH
TTOBEepeHO HeKoM JIpyToM. Takohe, ocode koje mMajy moTernrkohe caMo y caoIrTa-
Bamby CBOj€ BOJbE TpehuM nuuuMa Tpeda Aa uMajy MpUCTYH TaKBOj BPCTH MOAP-
TKe, OTHOCHO 0CcOo0Y Koja he WM IpyKUTH MOIPIIKY Y CAONIITaBamky U IMPEHO-
HIeYy BUXO0BE OJuTyKe. To HUKaKo He CMe UCTOBPEMEHO Ja MoApa3yMeBa 1 o0a-
Be3y TOT JIMIIA Ja CBOjy OMIYKY IpaBaa U oOpasiraxke mpea 0coOoM 3a TOAPIIKY.

Mopnen kome Texxu wiaH 12 KonBeHuuje, yrpaBo mpernosHaje peasHoCT Ipu-
JIUKOM JIOHOIIEHa OJIITyKa CBUX 0c00a M HarIaniapa moIpIIKy YMECTO Jia JIUIIIa-
Ba 0co0e BUXOBE NMOCIOBHE criocodHocTu. Kako uctuuy ayropu bax u Kepynep
(Bach & Kerzner), mutame Buie HHUje: J{a 1 ocoba nMa MEHTaIIHY CITIOCOOHOCT
Ja y TOTIIYHOCTH KOPUCTH CBOjY MOCIOBHY CIIOCOOHOCT? YMECTO TOra, ocTaBba
ce uTame: Koje BpcTe mompinke ¢y morpedHe ocodn Kako OM KOPHUCTHIIA CBOjY
HOCTIOBHY cocoOHOCT?Y V 0061acTH MOCIOBHE CIIOCOOHOCTH, OBO MPEICTaBIba
BeoMa 3HavajaH MPEOKPET.

Kao mro je Beh ncrakuyTo, y CprickoM 3aKOHOIABCTBY Cy oApeheHn moMaru
VUHILEHH, aJTH j€ 33 IOMEHYTY IMTPOMEHY MapajnurMe, OHOCHO 3a yeKkiahjuBame ca,
KoHBeHII1jOM MOCTaBIbEHUX LIMJbEBA, HEOMTXOIHO CITPOBECTH ONCEIKHH]jE peopMe.

[Totpeby 3a pehopmoM, OTHOCHO M3MEHaMa JoMaher 3aKOHOIaBCTBA, KOHCTa-
TOBaJIa je U cama apykaBa y HuIujaaHoM u3BemTajy o npumenu Konsenmmje*
TJIe ce HaBOIH 11a ,,[...] 3aKOHCKe HOpMe KojuMa ce ypelhyje cTapaTesbCcTBO 1 JIHIIIe-
€ MTOCJIOBHE CIIOCOOHOCTH HUCY MOIU(UKOBAaHE U TIPEACTaBIbajy oapeheny mpe-
MIpeKy y MOMITOBAY MpaBa 0c00a ca MHBAMAUTETOM  (...) a je ,,BehnHa (UX je)
JIOHETa y TIEpUOAY Kaaa cy ocode ca MHBAIUIUTETOM [...] Ouiie UCKIbyUYeHE U3
IpymTBa‘“ [..., T€ 1a ,,[IOCTOjH jacHO ompenesbeme Pemrybnuke Cpouje na yHarpe-
JIA PEKUM JIHIICHA TIOCIIOBHE CITOCOOHOCTH ",

Yranpeheme oBe 00acTi 1oJaTHO KOYH M YHE-CHUTIA J]a CYAHje BeoMa de-
CTO TMOCTYTIAjy MO Ay TOMAaTH3MYy, OJTHOCHO MPHUKJIAKkajy CE MUIILJbEHY BEIITAKA Y

3 G. Quinn, op.cit., 28.

3 Michael Bach and Lana Kerzner, 4 New Paradigm for Protecting Autonomy and the Right
to Legal Capacity, prepared for the Law Commission of Ontario, October 2010, p. 58. https:/www.
Ico-cdo.org/wp-content/uploads/2010/11/disabilities-commissioned-paper-bach-kerzner.pdf

40 Muunujanau u3semraj o npuMenn KoHBEHIMje 0 TpaBuMa 0coba ca HHBAJIHIUTETOM,
Branga Peny6nuke Cpouje, 2012. http://drpi.research.yorku.ca/wp-content/uploads/2015/01/inici-
jalni_izvestaj na_srpskom_jeziku lat.pdf
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MOTJIeTy TTUTamha JIa I HeKO JIMIIE MOYKE CAaMOCTAITHO JIa IITHTH CBOja IMpaBa Wil
He. OHO LITO y OBAaKBOM MOCTYTamy Cy/H]ja MpeacTaB/ba MpooiIeM jecTe YNHhCHHU-
1a Jla Halla3u ¥ MUIIJbEHa BEllITaka He TOBOPE HUINTA O TOME Ja JIK OH Ta uia
MorJia 1a JOHOCE OAJTyKe y3 HOAPIIKY U MOMOh HEKOT IpyTor.

Komurer 3a mpaBa ocoba ca HHBUIHIUTETOM je perniopyuno CpOuju 1a ycKIia-
I cBoje ponuce ca KoHBeHIMjoM, IITO O 3ampaBo MOApa3yMeBaso Ja ,,3aMe-
HU PSKUM OJUTYUUBaba 33 IPYTO UL PEXKUMOM OJIITYYHBama )3 iloMoh NIpyror
JIM1IA, KOjH MOIITY]je TMYHY ay TOHOMH]Y, BOJBY U ONIPEAEIbEee 0c00€e U 1a YCIIoCTa-
BH TpaHCIIAPEHTAaH 3aIITUTHU MexaHn3aMm** (maparpad 22). [lopex Tora, KOMATET
je mpemnopyuuno ia apxkasa ,,00e30e11 00yKy, y3 KOHCYJITalUje U yKJbYUNBAKE
oco0a ca MTHBAIMIUTETOM, OpTaHH3allHja Koje uX MPEACTaBIbajy ¥ OMOyACMaHa,
Ha HAI[MOHAIIHOM, PETMOHAIHOM U JIOKAJTHOM HUBOY, 3a CBE aKTepe, YKIbyUyjyhu
Ip KaBHE CITYKOCHUKE, CYIHje, COIHjaTHe paHUKE, Y BE3U ca MPU3HABAIHEM T10-
CJIOBHE CIIOCOOHOCTH 0c00a ca MHBATUAUTETOM U 100pe Mpakce y oIy YUBabYy
y3 momoh apyror jura‘ (maparpad 22). Komuter je uctakao ga MmocToju KjbyqHa
pasiuka u3mely ocioBHE CIOCOOHOCTH M MEHTAJIHE CIIOCOOHOCTH 32 JOHOILICHE
omryka. M mok mocioBHA CIIOCOOHOCT Tpeba 1a je HeHapyIlIeHa, jep ce mhoMe
00e30ehyje peanuzanuja nmpasa u cio0o0ja, MPOIEHA MEHTAIHE CIIOCOOHOCTH
Tpeba MPBEHCTBEHO Ja MOCTYKH Kao OCHOB 3a ofpehuBame MOAPIIKE Koja ce
ocobu 00e30ehyje y ykuBamwy MOCIOBHE CIIOCOOHOCTH, Ka0 U Jla Ce MEHTaTHA
CIOCOOHOCT HE CME KOPUCTHTH Ka0 OIpaBiame 3a yckpahuBarme MOCIOBHE CIIO-
cobHoctH (maparpad 13).

Nmajyhu y Buny nepuognyane u3semraje Cpouje, MeXaHU3MH Y jeTHHCHUX
Haluja, a Hapounto KoMuTeT 3a mpaBa ocoda ca MHBAJIUIUTETOM, YIIYTHIU Cy
PenryGmumin CpOuju mpenopyke Ha OCHOBY KOJUX CY IIJIaHUPAHU TTOCCOHM ITHJbE-
Bu 1 Mepe y Ctpareruju xoja ce ogHocu Ha nepuoa o 2020. go 2024. ronune.

CyImTHHCKa IIPOMEHa, 3arpaBo Ou Mopaa 3anodeTs of [lopoguyHor 3akoHa,
OJTHOCHO OJ] HY>KHOT yKHJamkha HHCTUTYTA TOTIYHOT JHUILIEHa IOCIOBHE CIIOCO0-
HOCTH. JacHO je J1a 0Baj KOpaK Mpe/ICTaBIbha BEIUK 3a0KPET, Y OJTHOCY HAa TPEHYTHA
CXBaTama U MOCTYIAama U KOjU C TOTra 3aXTeBa HOB HAYMHA TMOAPIIKE OBUM JIU-
uMa, y CKJIaJy ca luXoBuM norpedama. Y Tlpennanpty 3akoHa 0 U3MEHaMa 1
norryHama [loponuuasor 3akoHa, ipenBul)eHo je ynpaBo yKHIake MOTIYHOT JIU-
ICHa TIOCJIOBHE CIOCOOHOCTH, OTHOCHO MOCTOjalhe CaMo ,,0rPAHHYCHA MTOCIIOBHE
criocobnocTr™.*' HaBenenu unan npeasuba u na he cyackom oaykom OUTH Ofi-
pehenn ,,mpaBHU MOCIIOBH KOj€ JIUIIE OTPAaHUYCHE ITOCIOBHE CITOCOOHOCTH HE
MOKE CaMOCTAJTHO MIPELy3UMaTH; IPaBHH ITOCIOBHU KOje JINIEe OrpaHUueHE OCIIOB-
HE CIIOCOOHOCTH MOXKE CaMOCTAJTHO Mpey3uMaTH; IPaBHU MOCIOBU KOje JTUIIe
OrpaHHyeHE TOCIOBHE CIIOCOOHOCTH MOXKE MPENy3UMaTH V3 HogpwiKy u dpeii-

41 Bun. Unan 43 u 44 Ipennanpra 3akoHa o u3MeHaMa u jonyHaMa [lopoauyHor 3aKoHa.
https://akv.org.rs/prednacrt-zakona-izmene-porodicni-zakon/?script=lat
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XOgHY callacHoCi HociiasbeHol cluapaiiesa.” HaBeaeHa u3MeHa MOXKe ce yUu-
HUTH Kao CyIITHHCKa, Oyayhu fa ce ykuia MOryhHOCT OTITYHOT JIMIICHa MOCIIOB-
HE CITOCOOHOCTH, Kao M Jla c€ YBOAW MOTYhHOCT nma nurie mpemy3uMa oapehene
MOCJIOBE Y3 TIOAPILIKY M CAarJlaCHOCT OpraHa cTapaTesbCTBa, Me)yTHM unmbeHuna
Jla CyJivja 1 laJbe HaBOJIM KOje TOCIIOBE JTUIIe HE MOKe, OTHOCHO MOXKE CaMOCTall-
HO Mpeay3uMaTH, 0CTaBJba MPOCTOpa 3a TOTOBO MACHTHYHA NOCTYyTama Cyauja
Kao U 70 caja. YTa0aHU HauWH MOCTYIamka, CyMba, ajlid U He3HAme, TJIABHU Cy
KPUBLH 32 ONHUpame npoMeHama. Jla 6u cucteM ykuaama MOTHYHOT JIHIICHa
MTOCJIOBHE CITOCOOHOCTH 3aWCTa 3KUBEO, HEOXOMHO je TIpe cBera 00e30eIuTH
aZIeKBaTHY MOJPIIKY JUIMMa KojuMa je moTpeOHa momoh. CtapaTesbH, OTHOCHO
numa, 6e3 0031pa Ha BUXOB Ha3WB, Koja Oymy Omia 3amxyskeHa 3a momoh ocobama
ca MHBAJIMAMTETOM, MOpajy OuTH 0o0yueHa 3a TakaB BHJ MOAPIIKE, Koju Hehe
MOJIpa3yMeBaTH 3aMEHCKO OJUTYYHBAE.

Kao no06pu npumepn Koju OM MOTIIN MOCITYKUTH Uy PeOPMHU CPIICKOT 3aKO-
HOJIABCTBA, y TIPAKCH Cy C€ M3ABOjUJIa ABa IPIMEpa MOPIIKE TOHOMIEHY OTyKa
y cknaay ca uinanoM 12 KonBeHnuje re mojequHal 3aJpxasa CBOjy MyHY MOCIJIOB-
HY CIIOCOOHOCT.

Hajnipe, Mojien mojipiike Koju mojapa3yMeBa JuuHol oMOygcmana, KOju je
mmoueo je ma ce passuja y llIBenckoj jorr 1995. ronnHe kao MIITOT MpojeKar, aj je
MOKa3a0 W3y3eTHE pe3yJiTaTe YTOJIUKO IITO 3HAYajHO CMameH OpOj XOCTIHTAIH-
30BaHMX IMallHjeHaTa ¥ HCTOBPEMEHO 3HAUYajHO CMAFHO TPOIIKOBE U THME 3a7T00H0
melyHaponny naxmy. Jlmuau omOyacMmaH je ocoba koja je mpodecronaina, BUCO-
KO KBaTM(HUKOBaHA, OOMYHO aIBOKAT WJIM COIHjaTHU PAaTHHUK KOJH PAJIF CaMO 3a
CBOT' KOPMCHHKA U HE Pajil y caBe3y ca NICUXHUjaTPUjCKUM UITH COLMjATHUM CITy-
»x0aMa MTM OMJI0 KOjUM IPYTHUM OpTaHUMa, HUTH ca pohariima KoprcHHKa moMohu.
Jlnanu oMOyicMaH mocBehyje nmaxkmy U Bpeme Jla U3rpaau MoBepeme 1 00e30e1u
Jla KOPUCHHUITH T00Hjy moMoh 1 yCiIyTe Koje KeJie M Ha KOje UMajy TIpaBo M KaKo
01 MM TIOMOTJIH Ja IOHECY O/IJTyKe Ha oflakiaBajyhu, a He Ha IPUHYAHU HAYHMH..
[Ipakca HHUje OCMUIIIJbEHA 32 jeNHY CIen(PpUIHy cUTyanujy (Kao IITo je XOCIH-
Tanu3anuja, 0eckyhHUIITBO WM aKyTHE Kpu3e), Beh je 3aMHIIIbeHa Kao yciayra
Koja mpaTu 0co0y TOKOM CBUX F-€HHX MOTCHIMjaJIHUX IMOoTemkoha Koja Moxe
MMaTH y IpaBHOM caoOpahajy.

Hpyru nmpumep mo6pe mpaxce je 3akoH bputancke Komymouje (Kanana) o
cropasymy o 3actymarmy*?. CBpxa OBOT 3aKOHa je Jla YCIIOCTaBU MEXaHH3aM KOjH
omoryhasa onmpaciuM ocobama aa yHaIpea J0roBOpe Ha KOjU HauwH he ce oTyke
JOHOCUTH y IbUXOBO UM€, YKOIHUKO, TpeMa MpaBuiInMa JoMaher 3aKoHO/IaBCTBa,
nohy y CUTYyaITijy 1a m3ryde CloCOOHOCT CaMOCTAITHOT JIOHOIICH>A ITPABHO BaJbaHUX
o/uTyKa. 3aKoH npeaBula a mojennHal yHanpes cacTaBjba yroBop O 3acTyTamby,

42 Representation Agreement Act, https:/www.bclaws.gov.bc.ca/civix/document/id/complete
/statreg/96405_01, 15.12.2022.
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KojuM oBJjanrhyje 1pyry oco0y aa My IToMaske FITH JOHOCH OJTYKE ¥ FhbeTOBO MME
y onpehenum obnactuma. OBaKaB THII MOAPIIKE TPEACTaBIba MPOrPECHBAH MOJEI
Oynyhu ma mpemyIiTa MojeIuHITy na ogadepe Kako 0coOy 3a MOAPIIKY, TAKO U
o0macTu y Kojuma xenu nogpiky. OHO HITO OBaj 3aKOH YMHU MMOCEOHO HHTEpe-
CaHTHHM jECTE ¥ YHHCHHUIIA J]a yTOBOP O 3aCTYIay MOTY Ja 3aKJbyde U 0Co0e Koje
HEeMajy CIIOCOOHOCT J1a 3aKJbyye HEKH YTOBOP WJIH Ja YIPaBJbajy CBOjOM HUMOBH-
HOM. JlpyTHM pedrma, OHa CIIOCOOHOCT 3a pacyhuBame koja je moTpedHa 3a Behuny
MPAaBHUX IOCIIOBA CE HE TPaKH IPUITMKOM 3aKJbyYMBamkba OBOT YTOBOPa O 3aCTy-
namy. YMeCTO TOora, pazmarpa ce Jia I 0jIpaciia 0coda MOXKe Jia U3pas3u Kelby Ja
nobuje momoh, 1a T MOYKe Jla M3pasu CBoje MpedepenLnje, Aa U je CBECHA YHHbe-
HUIIE J1a 3aKJbYYUBAHE YTOBOPA O 3aCTyTamy 3HAUH JIa 3aCTYITHUK MOXE JIOHO-
CUTH OJTyKe WJIM N300pe KOjU YTUUY Ha By U Aa Ju u3Mely Te ocode 1 ’beHOoT
3aCTYIHHUKA TIOCTOJU OJHOC TTOBEperba.+

U jenan n npyru npuMmep 3axTeBajy Aa ce aKLEHAT CTaBH Ipe CBEra Ha JHIa
KOja IIpy»Kajy MOAPIIKY, HAPOUUTO y CIIydajy n3abpaHor ,,3aCTYITHUKA®, KaJa TO
MOr'y OWTH U YJIAHOBH NOPOJHULIE, OAHOCHO OJMMCKH MpHjaTesbu. Mmajyhu y Buny
TpeHyTHO Baxkeha mpaBuiia CpIiCKOT 3aKOHOIABCTBA, TPEeMa KojuMa ce ,,3a cTapa-
TeJba ce MPBEHCTBEHO MOCTABIbajy CYyNPY>KHUK, CPOAHUK HIIN XpaHUTEJb ITHhe-
HHKa, OCHM aKo HHTepec mTHNeHNKa He Hallaxe apyraduje 4, Ha pBH morsen ce
YHMHU A2 O IpyTo pellee, Koje MoapazyMeBa J1a JIMie caMo n3zadepe CBOT 3acTyIl-
HHUKa OWJIO0 TpUXBaT/EHBHje. MelhyTHM, TaKBO peIIeHke Moapa3yMeBa IIpe cBera
aKTHBHY yJOry ocobe K0joj je moMoh notTpebHa, a y CpeiMHH TAE je TOTIYHO
JUIIIEHHE TIOCIIOBHE CIIOCOOHOCTH U JIahe JOMUHAHTAH OOJUK IMOCTYIamka MpeMa
OBHM JIMIIMMA, TEIIKO Ja O To Omto nmpuxBaheHo Ha mpaBu HaYuH. YnHU ce na
Ou HajOOJBH YT 3aITPABO MOAPA3YMEBAO YKHIAE ITOTITYHOT JINIICHa TMTOCIIOBHE
CIIOCOOHOCTH Y3 UCTOBPEMEHO YBOhEHE MHCTUTYIU]E JIMYHOT OMOY/ICMaHa Kao
oco0e o0ydeHe Ja Py KU MOIPIIKY 0codaMa ca MHBAIUINTETOM KOjuMa je ToMoh
notpedHa. Cnenehu kopak 61 Morao OMTH 1 yBOhere MoryhHocTH ogabupa 3acTy1i-
HUKa, aJIM y3 HACTaBaK pajia v JINYHOT OMOy/IcMaHa.

Wmajyhu y Buay na oBakBe MPOMEHE 3aXTEBajy BpeMe, HEOMXOAHO je ca
bIIMa 3aT0YeTH IITO MIPe, ATk U HACTOjaTH Jia ce ofipel)eHn Kopaly yYuHe U Tpe-
HYTHOM 3aKOHCKOM OKPY3KeHby. Y TOM CMHCIY OJ] CYLITHHCKOT 3Hauaja cy [Ipemo-
pyKe Koje cy ypalhene y capanmu ca [ToBepeHHKOM 32 3aIITUTY PABHOIIPABHOCTH,
a Koje cyrepuiny norpely aa ce: y Behoj Mepu KOpUCTH 3aKOHCKa MOT'yhHOCT Jie-
JTUMHUYHOT JIWIIABakbha MOCIOBHE CIIOCOOHOCTH, OJTHOCHO OI'PaHNYaBAE TOCIOB-
HE CIIOCOOHOCTH CaMO Y OHOj MEpH KOJIMKO je TO 3aicTa HEOIMX0IHO; y ITO Behoj
MepH HHIWBHIyaTN3yje MOCTYIIAK 32 JTUIICHE IIOCIIOBHE CTIOCOOHOCTH; 00e30eau
Ja cynuja BUIM 0co0y 0 YMjUM MIpaBUMa ce OJIydyje, OAHOCHO Jla PUCYCTBYje

4 Council of Europe Commissioner for Human Rights, op.cit., p. 21.
44 Buj. unan 126 TTopoguuHOT 3aKOHA.
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BEIITAYCHy; HAPOIUTO 00paTH IMaKiha Ha 3aCTYIalke 0CO0E 0 UMjUM Ce TpaBruMa
OJITy4yje, OMTHOCHO MPOIICHHU Ja JTU 3aCTYITHUK 3alCTa MOCTYyIa Y Haj0OJbeM UH-
Tepecy Te ocobe; 06e30enn 0OyKa 3a CyaHje BaHIIApHUIHIX OlIeJberha, 00yKa 3a
3all0CJICHE Y OpraHuMa CTaparesbCTBa, Kao U 3a Bemmrake.*

5. 3AKJBYHAK

Behuna nocTojehnx crucrema u mporerypa 3a OCTBapUBambe MOCIOBHE CIIO-
cOOHOCTH HICY OCMUIILJBEHE TaKO J1a Oy Ty MPUCTyIauHe ocobaMa ca MHBAJIU -
TETOM M CTOra MX je MOTPEeOHO MPUIIATOMTH TaKo Jia Oy/1y Y CKJIaay ca MPUHIHIIOM
jemHaxoctr. Y Tom cmuciy 4iaH 12 Konsennuje YH o mpaBuma ocoba ca nHBa-
JUAUTETOM CaApPKH eKCIUIMIUTHY 00aBe3y jaa ce 00e30e1u MpUCTyIl TOAPIILH,
KOja Imopa3yMeBa Jia ce TMOIpIIKa IMpyka Ha JOOPOBOJbHO] OCHOBH H JIa JIpiKaBa
He MOopa OMTH CTBapHU MpysKajall Te noxpuke. ObaBe3a Ap>kase je 1a ce TodprHe
Jla TofipIKa Oy/e JOCTyITHa, 6e3 003upa Aa I MOAPIIKY MPYKajy HHCTUTYIH]e
Jp’KaBe WM [UBHIIHOT CEKTOPA, MOPOAMIIA U MIPHjaTesb MU CBH 3ajeqHo. Ha-
BEJICHU YWIaH MOBJIAYM JTMHUJY U 3aXTeBa Ja Ap)KaBe MOTBpPAE Ja 0co0e ca MHBAJIH-
JUTETOM MMajy IPaBo Ha MPU3HAE BUXOBE JIMUYHOCTH.

Nmajyhu y Buy unmeHnIy J1a yoOndajeH HauiH NOCTyamba, OAHOCHO pa3-
MHUIIJbakha Kajia ce paju 0 OWJI0 KaKBOj 3HAYAjHU]O] ITPOMEHH, MOJpa3yMeBa
OTIIOp TIpeMa OHJII0 KaKBOM €KCIIepUMEHTHC ARy, y3uMajyhu y 0031p PH3HK KOjU TO
MOYKe HOCHUTH ca cOOOM, Y3 HCTOBPEMEHO HETO3HaBahE JACHUX HaUMHa 33 CMa-
ek THX PU3HKA, TOCTOjahe caMo TI00pe BOJbE, ITa Makap oHa Oujia ¥ TUCMEHO
u3pakeHa, MoXKe JOHETH caMO MUHUMaJHe ipomeHe. Mako he ce MHOTH ClloKu-
TH J1a Ce HeToIToBamke wiaHa 12 KoHBeHIHje KocH ca 3ApaBUM pa3zyMoM, U aJbe
je myHo oHuX Koju he ,,ipaBuTH cBe Behe M3y3eTKe Mo U3roBOPOM Maslux H3y-
3eTaka‘, YuMe 3ampaBo MoKa3yjy Ja OHU HUCY ,,3aMHTEPECOBaHE 3a NU3Yy3ETKe™ ...
Beh 3a ,,(DyHKIMOHUCAE TI0 CTAPUM MTPABHINMa KPO3 HOBE H3y3eTKe .40

HeomxoxHo je ma cxBatuMo 1a cBe ocode umajy onpeheHe KUBOTHE TIaHO-
Be, JIa je cBUMa NoTpeOHa MoJpIiKa IPYTUX, JIa Cy CBe 0co0e Je0 APYIITBa U Ja
cBH, 0e3 0031pa Ha CBOje KamaluTeTe 3aciyKyjy CTaTyc KOju MOTBplyje BUXOBY

4 TIpenopyke cy ypaleHe y capajaru ca [[oBepeHHKOM 3a 3alUTHTY PaBHOIPABHOCTH, a
pe3yJITar cy 3aKJbydaka JJOHeTHX Ha KOH(pepeHju ,,[TocoBHa ClIOCOOHOCT M AKHUBOT Y 3aj€IHHIIH:
3alITHTA IIpaBa 0coda ca MHBATHIUTETOM , Koja je onpxkana 21-22. maja 2013. rogune y beorpa-
Iy, Kao 1 aHayim3e rnocrojeher 3akoHOJaBCTBa, MehyHapOAHNX CTaHIapAa, IPErnopykKa, jaBHUX
nonuTuka u npakce. (Preporuke za reformu zakonodavstva i prakse u oblasti liSavanja poslovne
sposobnosti i starateljstva nad punoletnim licima u Republici Stbiji u: Poslovna sposobnost i Zivot
u zajednici: zastita prava osoba sa invaliditetom: zbirka radova i preporuka, [urednici Biljana
Janji¢, Kosana Beker, Milan M. Markovi¢], Inicijativa za prava osoba sa mentalnim invaliditetom
MDRI-S, Beograd, 2014., 16-17.)

46 G. Quinn, op.cit., 22.
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HE3aBUCHY JTUYHOCT ¥ FbUXOBO ITPABO JIa YYECTBY]Y Y JIOHOIICHY OJIITyKa Koje ce
TUYY BUXOBOT )XUBOTA. Tek kana qohe 10 CTBAPHHUX MPOMEHA y Pa3MUIIIbamby,
OJTHOCHO JIO TIPOMEHA y TIOJIMTUYKUM HapaTUBHUMa, MOYKEMO OUCKHBATH UCTHHCKY
MPOMEHY U Y CTBAPHOM OJHOCY ITpeMa 0codaMa ca MHBAIMIUTETOM. YnHH ce 1a
j€ ympaBo TO OHO IITO je MOTpeOHOo na Ou Onito kakBa MpoMeHa y PemyOmumm
CpOuju ca manupa u peq Mnpelnia y peaHocT.
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Perspectives of More Complete Realization of Rights
from Article 12 of the UN Convention on the Rights
of Persons with Disabilities in the Republic of Serbia

Abstract: Recognition of persons with disabilities as deserving of the same
rights, i.e. equality before the law is clearly highlighted in the UN Convention on
the Rights of Persons with Disabilities from 2006. In addition to this Convention,
the European Court of Human Rights has stated in its decisions that even a more
serious mental deficiency cannot be the only reason for the deprivation of legal
capacity. In some countries, this understanding has been approved and accepted
for a long time, and significant steps have been taken, primarily in the sense of
abolishing a complete deprivation of legal capacity and moving to a system of
providing support in decision-making instead of providing substitute decision-
makers. In the Republic of Serbia, laws passed more than two decades ago are
still in force and still unchanged regarding questions of legal capacity, which in
practice leads to complete deprivation of legal capacity as a dominant way of
decision-making. Although the Preliminary Draft of the Law on Amendments and
Supplements to the Family Law has been drawn up, according to which comple-
te deprivation of legal capacity is replaced by “‘restriction of legal capacity”, it
seems that this change may not bring substantial changes. It is necessary to work
on changing the political narrative and understanding first in order for the real
changes to actually occur.
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