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ITPABI PA3BOJA YHUBEP3AJIHOI' JbY ICKOI
ITPABA HA 3JIPABY XXUBOTHY CPEIMHY"

Canceiiak: [lpoyec iipagnoiionuiuyxol yoonuuasamna iupasa na 3gpasy
Jcugotny cpeguny, 3aioueiu gonowervem Citiokxonrmcke gexknapayuje 1972. 1o-
guHe, y OCHOGU je OKOHUaH UieK ilegecelu loguna kacnuje, kaga je CKyiwiiuna
Yjegurwenux nayuja yceojuna Pezonyyujy Kojom je upoliacuia upuculyii Y4uctiom,
3gPABOM U OGPIAHCUBOM OKPYICERY 3A YHUBEP3AIHO /bYJCKO iipaso. Ha iloueiiky wiol
gyIol ilyitla, HagnedcHociiu 3a ciiposolerve otipegeberva uzpadicerux y Citlokxoim-
CKOJ gexnapayuju, iogesmsene cy usmely gpacasa uianuyd, ca jege ciupame u me-
hynapogne sajegnuye ca gpyie. Jomunaniuny uo3uyujy cy goounu opianu gpicasHe
enactuu. Hociuuinyiua je cainiacHociu ga Fuma Mopa duiiu iiogeper 3agatax iwiaHu-
parea, yupasmsarsa u KOHUpOoie eKOTOWKUX pecypca, Y Yunsy Uo00buarea Keaiu-
wena JHCUBoUIHe Cpequte U ga gparcase umajy upaso ga cy8epeHo eKCuioauiuuLy

* Pan je Behum 1emom 3acHOBaH Ha HCTPAKUBABUMA BPIICHHM Y OKBUDY HAY THOMCTPaKH-
BAUKOr MpojexTa IIpasHa wpaguyuja u Hosu UpasHu u3a3oeu, 4nju je Hocuian IpaBuu dakyarer
Yuusepsurera y HoBom Cany. Y memy cy 00jeInBeHI PE3YIITaTH KOjH CY CAONIITCHH U Y HEKHM
JIPYTHM PaJ0BUMa HCTOT ayTopa, 00jaB/beHH Y Pa3IMYUTUM Ieproanma. [loganu o Tome ce Ha-
nase y oarosapajyhum nmongHoxHuM HanmoMmeHama (GycHorama). [IpBu 1e0 TekcTa mpeacTaBiba
Haarpaamy (follow-up) nan wiankom: “Right to a Healthy Environment and Legal Regulation of
Viticulture,” Journal of Agricultural and Environmental Law 21/2021.

AyTop oBor paja je uian [71006a1He KOMUCH]E 32 CHEPIHjy ¥ )KUBOTHY CPEAUHY y CACTaBy
MelyHapo/iHe TpropuHcke Komope ca ceaumteM y [lapusy u wian I'pyne 3a crierujaiHe HHTepe-
ce Koja ce GaBH MPaBHUM aCMEKTHMa KMBOTHE CPEANHE y OKBHPY EBPOIICKOT TPaBHOT HHCTHUTYTA
y beuy.

AyTOp OBOM ITPHIIMKOM H3pakaBa 3aXBaJTHOCT KoJIeraMa U npujatessuma npod. Bénédicte
Fauvarque-Cosson, wianuiu J]pxasHor caBeta @panmycke u mpod. Marku Ilesicu, cynuju noajeny
Cyna npasje EBporicke yHuje y JykceMOypry, 3a KOpUCHY pa3MEHY MHUILJbEH:A O IIPaBy Ha 3/[paBy
JKHBOTHY CPEIIUHY.

L’auteur de I’article remercie ses collégues et amis Bénédicte Fauverque Cosson, membre
du Conseil d’Etat de la République francaise et Marko Ilesi¢, juge & la Cour de justice de I’Union
européenne, pour des conversations utiles sur le droit universel a un environnement sain.
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coliciugenie pecypce y cKiagy ca c80joM UOIUMMUKOM 3auliiuiiie JHCUBoUHe cpegu-
ne. Ca gpyle ciipane, UCKA3aHO je yseperve ga he mehynapogua sajeguuya y Citlok-
Xoamckoj gexaapayuju nahu uzeop chale 3a kachujy koukpeiuny axyujy. Og twaga
Jje na mehynapognom iiamny ociusapen 6pio CKpomMaH Hampegax. Y 36anutnum
conwuersuma YH je konciuaiiosano ga Pezonyyuja uz 2022. logune Huje ilpasro
obasesyjvha 3a 193 gparcase unanuye, anu ga ce roeHu 3ai080pHUYU Hagajy ga hie
ilogciuahu 3emsme ga yHecy Upaso Ha 3gpasy HCUBOWIHY CPeguHy V HAYUOHAIHE
yeiuase u peluonanne yiogope u oxpabpuiliu ux ga cilposoge 3axKoHe Koju ce 0g-
Hoce Ha o tpaso, e ga he o iomohu myguma ga ce usbope 3a ceoje Upaso Ha
be3beghy Kaumy, ceoje Upaso ga yguuLy Yucit 8a3gyx u ce0jd upasa Ha upuciiyii
yuciioj u be3degnoj 60gu, AgeK8atinoj Xpan, 3gpasum eKoCUCTUeMUMA U HEUOK-
cudHOM OKpYydicervy. V L100annom KOHIEKC LY, Upaso Ha 3gpasy JCUBOUHY Cpegu-
HY je u game acuupayuono (neiepghekiuno, HegospueHno), Hewito 3a Wiud ce ex
wpeba uzbopuiiu Ha HaAYUOHAIHOM HUB0Y. OHO he ociaiuu WaKeo cee gok Mogel
{omUpowauxol gpywilea He 6yge 3amerber HOBUM 0OIUKOM gpYWILEEHOT OPTAHU-
306ara, Koju fie ce 3acHusaiiu Ha gpylavujem cuciiemy epeguociuu. Ha waxas
3axkmyuak yiyhyje u pazymua, uniiepecho goopo usbaiancupana ipecyga Kojy je
kpajem 2022. goneo Cyqg iipasge Espoiicke ynuje y cayuajy JP v. Ministre de la
Transition écologique (C-61/21). ¥V woj je kouctuaiiosano ga ce ogpegoe gupex-
wuea Koje ce ogHoce Ha Keaaullel 6a3gyxa Mopajy WymMasuiu y wiom cMucly ga
Hemajy 3a yusmb ga ce ojequHyuMa ga upaso ga og gpaicase uaanuye wpadxce HaKHa-
gy 3a IyOuilax u wineiiy upoy3poKosany wume Witio je gpacasd upekpuiuia upaso
EY, anu ga o ne uckmwyuyje moiyhuociu ga iiojequnay 3axiiesa obeuwineherse og
gporcase Ha OCHOBY HAYUOHAIHOT UPasa.

OuuinegHo je ga y 6pemery Koje je iipeg HaMa YHUBEP3AIHO (HAGHAYUOHATIHO)
Hehe 3adicusettiu y ouexusanoj mepu u ga he cee suuie Outty HOMUCKUBAHO HaPTUU-
KYIapHum (HayuoHAIHUM,).

Toxom tipotdexaux tiona eéexa, oxo 150 gporcasa wupom ceettia KOHCIUUIULY-
YUOHATU308ANIO je Upaso Ha 3gpasy dHcusoiury cpeguny. OHo je iiume, Ha HAYUO-
HAJIHOM HUBOY, goOUL0 OUTHHO gpyIadujy u3UOHOMUTY U eUKACHU]Y 3auiuuiiy
He camo iipeg Cygosuma oiwilie HagnexcHociuu, eeh u iipeg yCiasHUM cygosuma,
y dociuyiiyuma ioeogom yciasHux sxcaiou. Mehywum, iy ce jassajy Hosu Upo-
onemu. Mehy rwuma je ilocebno snavajua KOHKypenyuja (cykob) iipasa ceojune u
HojeguHUX CeKIUOPCKUX Tpasa Koje 00yxsaiia (uniueipuuie) yHUSep3aaHo /bygcKo
Upaeo Ha 3gpagy HCUGOUIHY Cpequiy, UoUyUl Upasa Ha 80gY, KOjd je pazmoiupena
y o6om pagy. V yciosuma y xojuma Huje moiyhie 3agogomuttiu uriiepece Ceux,
gpoicase he obuiuu ipumopane ga 3001 coyujante CliadUIHOCHL U 0YY8arbd YHYIUPA-
wirbel Hopeiuxa, UpegHoCti gajy couctuseHuM ipahanuma, a wo sHawu u pahanckum
(tipusatunum) Upasuma, y 0gHOCY HA YHUBEP3AIHA mygcka ipasa. Ilpoyec KoH-
cluutyyuonanuzayuje he ouitu yciiopen, a moiyhe je ga he y nexum semmama
Oulty U3BPUIEHA U C8OJeBPCHA JeKOHCTUUIUY YUOHANUZAYU]A, USMEHOM YCIA8A UlU
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HepopManHo, Kpo3 peCupuKiiugHUfy UPUMEHY YHUBEP3AIHUX /bYGCKUX Upasa u
PeCUUpUKIuUGHUje 0gLyUUBARE TOBOJOM YCUUABHUX JICANOU.

Y 3aspwnom geny paga je konciaiiosarno ga ce iocitieiieno bpuwy ipanuye
uszmely mpaguyuoHaIHux cyojekaiua u oojexaiia upasa u ga HCUGOUHA CPegquHa
epemenom mopa buiuu cxeahena xao 3ajegnuya ceux xcusux ouha, Koja uma ceo-
Jespcuu tipasHu cyojexiuuguiiield u iupaso ga byge 3gpasa.

Kuwyune peuu: mwygcra iipasa; upaso na 3gpagy HCUSOUWIHY CPEqUHY; Upago
Ha 80gY; Upaso Ha ygucaree yuciiol éasgyxa, Cyqg iipasge EY.

1. YBO/|

[louerak okToOpa 2021. roguHe yjenHo je Ouo 1 oveTak HOBE eroxe y pas-
BOjy TIpaBa Ha 37IpaBy )KHBOTHY CPEIUHY M Ca FbUM MOBE3aHUX OCHOBHHUX JBYJICKUX
npasa. Tux nana ynuia je y 3aBpiny ¢asy ner neuenuja gyra 6opoa 3a npusHame
ETOBE CAaMOCTATHE ET3UCTEHITH]jE Ha TII00aJTHOM HUBOY U 332 FhbeTOBO JTOBOlCHE
Yy HCTY paBaH ca OCTaJMM IIPaBUMa Koja Cy O ECCHIIMjAaTHOT 3Hauaja 3a JbyICKa
6ouha u muxoBe 3ajenauIle. Huje mo3naTo ma mu ce To JOroauiio Oamr tama 300r
CKJIoHOCTH BehuHe JbyIu J]a ce Hedera MpHUceTe U Ja HeUITO 3aBplie Y TOAHHH
jyOuIeja (vutl HETIOCPEmHO TIpe he), 300T Tora mTo ce ommkuia Korndepenmuja
VYjenumeHnx Haluja o KIUMaTckuM npomena y I'nasrosy (UN Climate Change
Conference — COP 26)! i 3aT0 IITO je KPUTHYHA Maca Jby 11 (JOHOCHIIAIA Of-
JyKa, alnu U oOnYHUX rpahaHa) KOHAYHO cxBaTHia mTa ce fAoraha u mra he ce
nmorahaTu y BIXOBOM OKPYKEmy. Y cBakoM ciaydajy, CaBeT YjenumeHNX HAIHja
3a Jby/icKa mpaBa je 8. oktoOpa 2021. ronune, Ha 48. 3acenamwy y JKeHeBH, YCBOjHO
Pezonyyujy o culyproj, uuciuioj, 3gpasoj u ogpxcueoj sxcusotunoj cpegunu.’ Omy-
Ka TOT BUCOKOT TeJIa je OKapaKkTeprucaHa Kao UCjHU OPUjEHTHP U jacaH MyTOKa3
(landmark decision) 3a najbe akTHBHOCTH. Hboj je mpeTxonno AyTu HU3 WHUITH-
jaTuBa, aHan3a, nedaTa, Hay4YHUX U MOJUTHYKHUX CKYIIOBa, 3aJIarama 1 0CIopa-
Bama, IPABHOMOIUTUYKUX MPOKJIaMaIlrja, TpaBHUX aKkaTa v CYIACKHUX OIITyKa,
KOjH je JOBOIMO y MMUTamhe MOIYRHOCT /12 YOBEUAHCTBO IMOCTUTHE KIJBYYHH JOTOBOP
y T0j obmactu. Mmak, mO3UTHBHA 3aBPITHUIIA j& YCIICIUIIa HapeIHe TOIUHE.

! Ha rakaB 3akJpyuak ynyhyje anen koju je yuecHuuuma COP-a yIyTHO CIICIHjalHH H3Be-
crunan Caseta 3a Jeyncka npasa Y H David Boyd. Bua.: UN recognition of human right to healthy
environment gives hope for planet’s future — human rights expert. http://www.standup4humanrights.
org 20.09.2021.

2Bun.: UN Geneva, Human Rights Council Adopts Four Resolutions on the Right to Deve-
lopment, Human Rights and Indigenous Peoples, the Human Rights Implications of the COVID-19
Pandemic on Young People, and the Human Right to a Safe, Clean, Healthy and Sustainable En-
vironment

https://www.ungeneva.org/en/news-media/meeting-summary/2021/10/midday-human-rights-
council-adopts-four-resolutions-right 30.10.2021.
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CkynmtuHa YjenumeHnX Hanmja je 28. jyma 2022, y jyomiapHoj, ieneceToj
TOJIMHU O] yCBajama JJexnapayuje o /bygckom OKpYICcersy, IMPOj jJaABHOCTHU MO3HA-
TOM ITOJT KOJIOKBHjaTHUM Ha3uBOM CilloKXOIMCKa gekaapayuja, noHena Pesomymjy?
KojoM je moTBpania craBose CaBeta YH 3a jbysicka mpaBa v poryiacuia MprCTy I
YHCTOM, 37PABOM U OAPKHBOM OKPYKCHY ((KHBOTHO] CPEIUHU) 3a YHUBEP3ATHO
/ygeko tupaeso.* TUM TIOBOJIOM, Ha 3BaHMYHOM MHTEpHET mopTainy YjeaumbeHnX
Hallyja je KOHCTAaTOBaHO Jia je To mode/a MeT AelieHrja AyTor CTBapama 1 aa he ona
oMoryhuTH oiroBOp Ha TPOCTPYKY ILIAHETAPHY Kpu3y (triple planetary crisss re-
sponse) n3a3Bany l. KJIMMAaTCKUM ITPOMEHaMa, 2. 3aral)ermeM OKOJIMHE U 3. Ty0JbemheM
OuoJIoIIKe Pa3HOBPCHOCTH (OnoauBep3uTeTa). HarnaieHo je na Hajpehe u3za3ose
MPE/ICTaBIbajy CBE MHTCH3UBHHU]E CYIIIE, HECTAIIHIIC BOJIE, IITyMCKH TIOXKapH, PacT
HHBOA MOpa, TOIUTaBe, TOTJBCHC ITOJIAPHOT Jie/a, KaTacTpodaliae onyje, yop3aHo
HECTajarh¢ MHOTUX OMJBPHUX W JKHBOTHIH-CKUX BPCTA U IIITO j€ 3a caryieaBamke J1a-
JbUX TIpaBalia pa3Boja mpasa Ha 37paBy )KMBOTHY CPEIUHY Y OBOM Pajly OCEOHO
Ba)KHO, 3aral)ere Ba3yxa ol KOT CBaKe roMHE yMPE OKO celaM MUJTHOHA JBbY/IH.

JleTasbHMja aHAIIM3a BUIICACIICHUJCKOT Pa3Boja HJigje O MPaBy Ha 3paBy
JKUBOTHY CPEJMHY M pajia Ha IEHOM OKHBOTBOPCH:Y, KA0 U Ca HhOM MOBE3aHe
omnyke Cyna npasae EBpornicke yuuje gonere kpajem 2022. ronuHe y npeaMeTy
JP v. Ministre de la Transition écologique (C-61/21), naBone Ha 3akJbydak nia he
KJbYUHY yJIOTY ¥ ]aJbe UMaTH HallMOHAJIHA (2 He HaJHAIIMOHAJIHA) [TPaBHA pery-
JaTuBa, Te na he yHUBep3anHe acniupainuje outu noapehene, (mpoMeHIBUBO))
HOBOj CTBAPHOCTH, OJTHOCHO J1a fie Outu yckiahusane ca ;oM. OUUIIIEHO je Ja
y BpeMeHY Koje je IpeJ Hama yHugep3aino Hehe 3a)KUBETH Y OYEKHBAHO] MEPH U
na he cBe BHIIIe OMTH IOTUCKUBAHO UAPIUUKYAADHUM.

2.I'EHE3A 1 EBOJIYIIMJA UJEJE O ITPABY
HA 3/IPABY XKUBOTHY CPEAMHY

VY auTeparypu ce mojaBa ujeje o mpaBy Ha 3/IpaBy )KHBOTHY CPEINHY UM-
IUTMIMTHO BE3yje 3a CaBPEMEHH MOKPET 3a 3aIUTUTY KUBOTHE CpeaHe (3eJIeHU
HOKPET, green movement), KOjU je HACTA0 KPajeM IMIe31eceTuX roauna X X Bexa.’

3 Pesonyuuja je ycBojena Ha npemiior Kocrapuke, Manausa, Mapoka, CiioBenuje u [1Baj-
napcke. 3a Pezonyiujy cy riacanu npeactaBHuIy 161 npkase. Y3apikanu ¢y O MPEICTABHULIN
Kune, Pycke ®enepannje, benopycuje, Mpana, Kam6one, Kuprucrana, Cupuje u Etnonuje.

4 UN Resolution adopted by the General Assembly on 28 July 2022 in New York. A/
RES/76/300. The human right to a clean, healthy and sustainable environment file:///C:/Users/
dusan.nikolic/Downloads/A_RES 76 _300-EN.pdf 30.07.2022.

5 UN General Assembly declares access to a clean, healthy and sustainable environment, a
universal human right. Bua: News: 28.07.2022. https:/news.un.org/en/story/2022/07/1123482

¢ Bun: John Knox, Greening Human Rights, Jloctymso Ha: https://www.opendemocracy.net/
en/openglobalrights-openpage /greening-human-rights/; John H. Knox, “Constructing the Human
Right to a Healthy Environment,” Annual Review of Law and Social Science, 1/2020, 79-95
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MehyTtnm, TO je 610 camo jenaH HOBU MOYETAK Y STIOXH KOja MpHUTaga caaanimbum
reHepanujama. Hanme, unmeHuna je aa Cy HeKu pyIMMEHTH TOT IIpaBa IocToja-
JIK joIn y aHTHYKO 100a.” O ToMe CBefoYe NYKHOCTH KOje Cy MMaJl PUMCKH
rpahaHu anu v npU3HABamkE MpaBa Ha TyXOy y CiIydajy HapylllaBamka XUBOTHE
CpeIMHE Pa3IMINTHM UMHUCH]aMa (imissio), a y ©3BECHOM CMFCITY W OHHM IIITO
OuCMO aHaC Ha3Balk eMucujama (emissio).

OO6MKoBark-e CaBpEMEHOT ITpaBa Ha 3/IpaBy KUBOTHY CPEIUHY je 3BaHUYHO,
y MPOrpaMCKOM, TPABHOMOJIUTHYKOM CMUCITY, 3aII0YETO YCBajalkheM MOMEHYTE
Hexnapayuje o mygekom oxkpyosicervy (Declaration on the Human Environment)®
Ha Temarckoj Kondepenunju Yjenumennx nanuja (United Nations Conference
on the Human Environment), koja je onpxxana y Ctokxonmy 1972. roqune. Cma-
Tpa ce Jia je ujeja 0 OpraHu30Bamy TAKBOT CKyTia MOTEKJIa U3 aKaJeMCKOT CBETa,
ca Mehysnagune konpepenyuje exciiepaiiia 0 HaAyYHUM OCHOBAMA 30 PAYUOHATIHO
Kopuwhere u ouygarse pecypca buocgepe, xojy je opraumzosao UNESCO y Ila-
pu3zy 1968. ronuHe, TOK je 3BaHNYHA HHUITHjaTHBA UCTE TOAMHE TIOTEKJIa U3 CBETa
nonutuke, on Biane Kpassesune lIBencke. Ty uzejy cy noapxkanu Caseitiogas-
HU Komuideltl Yjegurenux Hayuja 3a upumeHry Hayke u illexHoaoluje 3a pa3eoj u
T'enepananu cexpeiuwap YH, a notom u Exonomcxu u coyujannu caseid u I ene-
panna cKymwinuna Haj3HavajHuje cBeTcKe opranmsaiuje.'’ Taj HeCBaKUIaIITBH,
CHa)KHHU CIIOj HayKe U TIOJIUTHKE je BEpOBAaTHO HajBuIIe gonpuneo na Kondepen-
nuja Oymae mporiamieHa 3a HajyCIeITHHju Mel)yHapOIHH CKYIT Y TOM IIEPHOAY, a
Hexnapauwnja 3a Beauxy iiogeny wygcrkol okpyacerva (Magna carta of human
environment). HayqHu1y cy O4uTIIeIHO IPUIIPEMILTH T00pPY OCHOBY 3a pa3ma-
Tpame KJBYUHHX Ipo0JieMa, a IPeICTAaBHUIIM 3eMaJba WiaHuIa u oprada Y H cy
jOj manmu oxroBapajyhy mOTUTHUKY TUMEH3H]Y. Y TaKBOj aTMOC(EPH Cy C€ U3PO-
JIAITU BPJIO aMOUIIMO3HU 3aKJbyulid u omiiyke. Ocum Jleknapanuje, ycBojeHa cy
joIr 1Ba MOKYMEHTa, Pezonyyuja o uHCIMuilyyyuOHaIHuUM U QUHAHCUJCKUM apaH-

7 Neraspuuje: Sary Pal, ,,The legal protection of environment in ancient Rome,* Journal of
Agricultural and Environmental Law, 29/2020, 199-216.

8 O Tome: Dusan Nikoli¢, “From Liability for Imissio to Liabilty for Emission,* 36opnux
pagosa Ipasnot ¢axyriueiia y Hosom Cagy (360pnux pagosa II®HC), 1/2006, 405-407

? Bun: Stockholm Declaration on the Human Environment, y: Report of the United Nations
Conference on the Human Environment, UN Doc.A/CONF.48/14, at 2 and Corr.1 (1972); Report
of the United Nations Conference on the Human Environment, Stocholm 15-16 June 1972, https://
digitallibrary.un.org/record/523249?In=en

10 Onmmpruje: Louis B. Sohn, ,,The Stocholm Declaration on the Human Environment,
reprinted from the Harward International Law Journal, 3/1973, 423-515. Pan npencrasiba npa-
TOIIEHO CBe0YaHCTBO 0 KoHdepeHujui, 0 OHOME MITO jOj je MPETXOIIIIO U O FbeHUM OJIjellMa y
jaBHOCTH. CaJapiKu MPEUH3HY XPOHOIJIOTH)y norahaja anm u BakHe KOMEHTape cBeloka forahaja
u 1o0Opor nmo3Hasaoma npodiematuke. [locaykno je ka0 JOKyMEHTAI[MOHA MTOJIOTa 33 IPBH €0
oBora paja.

https:/stgwedocs.unep.org/bitstream/handle/20.500.11822/28247/Stkhm_DcltnHE.pdf?-
sequence=1&isAllowed=y 15.09.2022.
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aremanuma u Axyuonu inan. IpenmoxeHo je ma I'enepanna ckymmTuHa Yjenn-
HBCHHUX HallUja ocHyje: Mehyenagun yipasnu caseil 3a ipoipame 3auiitiuinie Jicu-
sotiHe cpeguHe, KOjH OU MPYIKA0 OMIITE CMEPHHUIIC 32 MOJUTHKY 332 yCMepaBarme
¥ KOOpJIMHAIIHM]Y ITpOrpaMa 3allTUTe KUBOTHE cpenune; Cexpeiiapujaiu 3a dcu-
6OUIHY Cpeguny Ha Yelly ca U3BPIIHUM JTUPEKTOpOM; Doy 3a JHCUBOIIHY Cpeguny,
Koju Tpeba qa 00e30enu 1o1aTHO (PUHAHCUPae SKOJIOIIKUX Tporpama; mehype-
copan Koopgunayuonu ogbop 3a scusoiliny cpequny y by ode3oehnBama ca-
panme 1 KoopArHaIHje u3Mel)y CBUX 3aMHTEpECOBaHMX Tesa y CIpoBohemy mpo-
rpama 3aITHTE JKUBOTHE CpeIrHe. AKITHOHUM IIJIAaHOM je TTpenBul)eHo aa ce BpIIn
IpOIIeHA JKUBOTHE CPEIUHE, KPO3 ycrocTaBibamwe Earthwatch-a,!! nusajaupanor
na naeHTuuKyje 1 Mepu MehyrapomHe mpobiemMe )KHUBOTHE CpEIUHE U YII030pa-
Ba Ha mpejactojehe Kpuse; ynpaBibamke )KUBOTHOM CPEIMHOM Ha OCHOBY IIPOLIEHA
Earthwatch-a n, HeonrxoHe Mepe MOAPIIKE, YKIBYIyjyhn oOpa3oBame, 00yKy 1
jaBHO nH(popMucame. L{nib je 6uo na ce ctBopu onrosapajyha nnppactpykrypa
Ha MeljyHapomHOM HUBOY.!?

[o cBojoj mpaBHoj npupoan, CTOKXOJIMCKa AeKapaluja je ipasro neobase-
3yjyhu goxymeniu, KOju, o peurMa ayTopa, CAJIpIKU CKYil 3ajegHuyKuX upunyuiia
Koju tpeba ga uHcuupuwy u ycmepasajy Hapojie CBeTa y ouyBamy U yHarpehemy
JOBEKOBOT OKpykema. OHa je Takohe Ouia pe3ynTaT OpojHUX KOHCYJITAIlHja,
MPEroBopa U KOMIIPOMHUCA KOjH Cy JAOBENH 10 (KPXKOT) OAIAHCA pA3IUNUILUX UH-
iepeca.”® buno je To BpeMe APACTHUHUX MICOJONIKUX TOJIeNa, XIaHOT para,
pactyher jaza usmel)y pasBujeHHX M HEpa3BUjeHHUX 3eMalba, u3Mehy Ooratux u
ragHuX... [locToje ayTeHTHYHA CBEIOYaHCTBA O TOME Jia Cy opranu3aropu KoH-
(depeHnmje HempecTaHo UMaJM y BUY YHECHUIY Ja IOMEHYTE BULIECTPYKE
TTOJTApPHU3aIlije MOTY TOBECTH Y IUTAFhE YCBajarhe TOKyMeHaTa U lbUXOBY KaCHU]Y
npuMeHy. Y enoxu OJ0KOBCKUX Mozena (Koje TOHOBO MOCTajy aKkTyeIHe, OKasy-
jyhm ma ce ucTopwuja moHaBJba) M 3HAYAJHOT yTHIAja [loKkpeitia Hec8pciianux 3ema-
/b, CBAKH TOKYIIIa] HAMETakha MPUHITKIA (1 JOII MaHh¢ KOHKPETHUX HOPMAaTUBHUX
periema), 6o OM MOTIYHO KOHTPAPOAYKTHUBAH. JIUTIIIOMAaTCKH je W30erHyTO
CBE HITO je MOIJIO OWMTHU CIIOPHO M MPEIJIOKEHO je OHO LITO je Y TOM TPEHYTKY
OMJI0 IPUBATIEUBO M peasHO ocTBapuBo. Ciykehu ce caBpeMeHOM (TIpaBHO)ITO-
JUTHYKOM TEPMHUHOJIOTHjOM, MOTJI0 01 ce pehu 1a je mpuMemeH ipuciuyii 0go3go

' Taj momarak U3 HaBeJEHOT JOKyMeHTaroHor paaa Louis-a B. Sohn-a, koju Mu panuje
HUje OMo Mo3HaT, yKasyje Ha moTpely /1a MPEeuCcIIuTaM CBOjy TBP/IbY Ja je TEeK HelaBHO, Y BpeMe
HAacTaHKa HOBE MHTEIPAaTHBHE Hay4YHE U HAaCTaBHE aucuuIuinne Earth System Science, caspena
CBECT O TOME JIa IUTaHEeTy 3eMJby Tpeba [ocMaTpaT 1 U3ydaBaTi Kao cuctiem. Bua.: Qyman Hu-
kosuh, ,,KiuMarcke npomeHe u rpaljaHcko mpaBo — eIEMEHTH 3a CTpaTerujy npunarohasama,”
360pruk pagosa IIPHC 4/2013, 62; Dusan Nikoli¢, ,,Climate Change and Property Rights Chan-
ges,”“ y: Property Rights and Climate Change, (eds. Fennie van Straalen, Thomas Hartmann, John
Sheehan, Routledge), London, 2017, 52.

12 Bug: Louis B. Sohn, 424

13 Ibidem.

76



360puuk pagosa [Ipasuor daxynrera y HoBom Cany, 1/2023

(bottom-up approach), o aeMy cBemoun nomatak fa je Hampr Jlexmaparuje nucan
Ha OCHOBY aHaJiM3€ YNUTHUKaA Koju je ['enepannu cexperap YH ymyTtno cBum
JpykaBama dJiaHWI[aMa CBETCKE OpraHu3alfje, Kao i CaMH IPUHITAIIH CaJIpiKaHu
y (HHAITHO] BEp3HjH TOT AOKYMEHTa, KOjH ¢y ycBojeHn Ha Kondepenuuju. Komurer
KOjH je OMo 3ay KeH 3a IPUTIPEMY CKyTIa je 3aKJbyuro na Jlekmapanuja Tpeda 1a
ca/ip>kKM OCHOBHE MTPUHLIUTIE KOjU e CKpEeHYTH MakKiby YOBEUAHCTBY Ha MHOILITBO
pasnTuIuTHX U MeljycoOHO TIOBe3aHAHUX MTPOOIIEMa Y JBYJICKOM OKPYKEHY, Kao U Ha
npaBa 1 o0aBe3e YoBeKa (MojelnHIa), IpKaBe U Mel)yHapoaHe 3ajeIHULIE, Y BE3H
ca tuMm. Cmatpaio ce na [lexmaparija Tpeda ga moAcTHde ydenrhe 3ajeqHure y
3alITUTH U T00O0JbIIAY YOBEKOBE OKOJIMHE H, TJIE je TO MPUKJIIAJHO, 32 OOHOBY
IbEHE TPUMUTHUBHHE XapMOHHje,'* v HHTepecy camalmux 1 Oyayhux remeparmja.
Haj3an, 3akJbydeHo je J1a MPUHIIUIIN CaIpKaHKU y TOM JIOKYMEHTY MOT'Y J1a TIpe/I-
CTaBJhajy CMEPHHUIIC 32 BJajae Py (HOpMYITHCaby IMMOTUTHKE U IJbEBa 3a Oyayhy
melyHaponHy capaamwy. Hamnexnoctu 3a cipoBol)erse TpaBHOMOTUTUIKUX ONpe-
JieJbeha U3paKeHnX y Jlekmapanuju, nojesbeHe ¢y u3Mely nprkasa unaHuia ca
jenHe cTpane u MehyHapoaHe 3ajenHule, ca apyre. Y Jleknapanuju je upaxeH
CTaB J1a OJTOBAPajYhUM Hayuonamum unctuuiyyujama Mmopa OUTH ITOBEPEH 3a-
JIaTaK IJIaHUpaka, yIIPaBJbakba U KOHTPOJIe (HAIMOHATHUX) CKOJIOIIKHUX pecypca
y IHJbY TIO0O0JbIIIaha KBAJUTETa )KUBOTHE CpefnHe'® U 1a Ap)KaBe MMajy CyBe-
PEHO MpaBo Jia eKCIIJI0aTUIILY CONICTBEHE PECYpCe Y CKIIaay ca CBOjOM MOJIUTHKOM
3aIlITHTE XXUBOTHE CPETUHE U OJITOBOPHOCT J1a 00e30e1e /1a aKTHBHOCTH Y OKBUPY
HBHXOBE HAIJISKHOCTH MJIM KOHTPOJIE HE MTPOY3POKY]Y IITETY )KUBOTHO] CPEIUHH
JIPYTUX ApkaBa WiId 00JacTHMa M3BaH IPaHMIlA HAIIMOHAIIHE jypHUCIUKIH]je.!0
HcroBpemeHo, MOCTUTHYTA j€ HavyelHa carjacHoOCT 0 ToMe j1a he apkaBe 06e30enu-
TH J1a Meh)yHapoaHe opraHu3aIifje Uurpajy KOOpAMHHICAHY, CPUKACHY ¥ JHHAMHIHY
yJIOTY y 3aIITHTH U yHanpehewy K uBoTHe cpeaune.’ JJOMHHAHTHY TO3UIH]Y Y
TOM TIPOIIECY CY JOOMIN OpTraHu ap:kaBHE BiaacTu. OHU CY je Y TPOTEKIINX TojIa
BEKa Y 3HAYajHOj MEpH M HCKOPUCTHUIIN 32 HOPMATUBHO YOOJIHMUaBakE IIpaBa Ha 3/1pa-
BY *KHMBOTHY cpenuny. CenamaeceTux rognna XX BeKa je HCKa3aHO yBEPeHhE a
he mehyHapoaHa 3ajenHUIIA, TPEY3EBIIN OJTOBOPHOCT 3a OUyBambe U yHanpeheme
YOBEKOBE CpeAuHe, ,,y CTOKXOIMCKO] IeKIapaIiju nahu uzeop cuaie 3a KacHujy,
konkpetnujy akyujy-'® O Tome cBe0ue TEPMUHOIIONIKA HEYCATIIAIICHOCT | T10j-
MOBHa HeoJipel)eHOCT IpaBa Ha 3/IpaBy )KHUBOTHY CPEJIUHY, HejacHa IpaBHA MPUPO-
Jia, TOMHUHAHTAH Pa3B0j U MIUPEHE KPO3 KOHCTUTYIIMOHAIU3AIIH]Y HA HAIIMOHATHOM
HUBOY, @ HE Ha OCHOBY Mel)yHapOJJHUX HHCTPYMEHATa, Ka0 U MOCpeTHA TPHUMEHa
MyTEM T3B. 03€1e1ba8arba gpyIuX /bYJCKUX ipasd.

14 U.N. Doc. A/CONP.48/PC/6, para. 27(32)—(38)
15 Bup.: leknapauuja, Hpuammmn 17.

16 Bup.: Jleknapanuja, [puanun 21.

17 Bup.: Jleknapauuja, [puanun 25.

18 Louis B. Sohn, 515.
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2.1. Tepmunoomka u nojMoBHa Heoapehenoct

[IpaBo xojeM je mocBehen oBaj paj xyro HUje OMIIO PEII3HO TEPMIHOIIOIIKH
onpeheno. Y meljyHapoaHUM JOKYMEHTHMA, Y HAYYHO] U CTPYYHO] JIUTEPATypH
Uy jaBHEM oOpahamKMma JoHOCHIIala O/ITyKa Ha HAIMOHATHOM U Mel)yHapoaHOM
HUBOY, KOpUITNeHU Cy TePMUHHU right to healthy environment, right to clean envi-
ronment, right to sustainable and healthy environment, right to favourable envi-
ronment, right to wholesome environment, right to ecologically balanced envi-
ronment etc.!® TepmuHoomky KoH(QY3Hjy je nomaTHo yBehaa HeaBHO yCBOjeHA
Pesonynuja CaBeTa 3a JbyJicKa MpaBa YjeIUBEHUX HAIIM]a O JBYJCKOM IIPaBy Ha
CHT'YPHY, YHCTY, 37[paBy ¥ OIpXHBY cpeanny. [lomro ce y caMoM Ha3UBY KOPUCTH
peu right y jeTHUHH, a He rights, y MHOXHHH, C Pa3joroM ce MOXKe 3aKJbYUUTH
Jla ¢y JOHOCHOLIM TOT JOKYMEHTa yCTAaHOBHUJIM HOBO, CIIO)KEHH]E U 00yXBaTHH]e
npaBo. JlonatHu nmpo6ieM mpeacTaBiba TO MITO je U OBOTa ITyTa U30CTANO HETr0BO
nojMoBHO ofipeheme (nedunucame).?’ Y norneny tora, Hanpeaak HUje yIUbEH
HU HaKOH JioHoIema Pezonyuje ['enepanne ckynmruae YH 2022. ronune.

[MomyT puMckor npaBHuKa [avolenusa, Koju je KOHCTAaTOBAO JIa je CBAKO Jie-
¢unucame y rpahanckom npasy onacHo (Omnis definitio in iure civili periculosa
est; parum est enim, ut non subverti posset...),>! nucuu Haipra CTOKXOJIMCKE
JICKJIapalifje Cy CBOjeBPEMHEO 3aKJbYUHJIH JIa j& PU3UYHO (0OIacHO) He(huHUCATH
YOBEKOBO OKPYIKEH-E U JIa Taj ocao Tpeda OII0KHTH 3a HEKO IPYT0o BpeMe Y KoM
he mocTojarn nmoBosbHU]jE OKOHOCTH. [Ipema 3anucruMa u3 mpenapaTopHor mepH-
o/1a, TIOjeIMHU MIPEJICTABHUIIN Cy CMATPallu ,,J1a OU y calalimboj a3 MOTIIO OUTH
TEIIKO MOCTUNY JJOrOBOP O 3a/10B0JbaBajyho] nepuHUIIM]jU KOja He Ou OuJia Hero-
TpeOHO PECTPUKTHUBHA U J1a OM MOKYyIIaj popMylucama AePUHHIIje MOTrao He-
HOTPeOHO Ja OJNIOKHK IPUIIPEMHHM Pajl HA CYIITHHH HaupTa Jlexaapanuje.”?? 3a
NPOTEKJIMX MOJIa BeKa HA caMo PaBo Ha 3/1paBy )KUBOTHY CPEIHHY HHjE MOjMOB-
HO onpeljeHo. Y mpaBHUM JIOKYMEHTHMA U Y IUTEPATy P He TIOCTOjU CBEOOyXBaT-
Ha AepUHHITI]a Ha OCHOBY KOj& Ce MOXKE 3aKJBYUHTH IITa OHO jecTe U IITa HHje
(Definitio fit per genus proximum et differentiam specificam). YMecTo TOra, 0CTO-
je caMo pa3IMuuTe ACCKPHUIIIHje KOje yKa3yjy Ha BEeroBy MpaBHY MPUPOLY.

2.2. lIpaBHa npupoaa

[Monasumure 3a yTBphuBame MpaBHE IPUPOJIE TPaBa Ha 3paBy )KUBOTHY Cpe-
IUHY TpeacTabiba Jleknapaija ycojeHa 1972, ronqune y CTOKX0IMY, a KPajibe
(emmurorno) uicxonuinte je y Pesomymuju Caseta ycojeHoj 2021. ronune y JKeHeBn

19 Bupn.: leknapauuja, Hpuauumn 25.

20 Onmpauje o mojMoBHUM ofpehemuma u nepununujama y: Jyuan Hukonuh, ,,[Ipencrnu-
THBambE NI0jMa CTBAPH y IPUBATHOM MpaBy,” 36opHux pagosa [IOHC 3/2022.

2l Tavolenus, D, 50, 17, 202.

221.. B. Sohn, 427.
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u Pesonynmju ['enepannae ckymmruae Y H ycBojenoj y bbyjopky 2022. rogune. Y
MIPBOj OJpeI0H, IPBOHABEICHOT JOKYMEHTA ITHIIIC ,4OBEK j& ¥ Kpealrja u KpeaTop
CBOT OKPYJKEHa, Koje MY Maje pU3NUKy er3ucTeHIIN]y B TIpy’ka My MoryhHOCT 3a
WHTEJICKTYaTH!, MOPAITHH, APYIITBEHU U IYXOBHU PACT. Y JIyT0j U MyKOTPITHO]
€BOYIIHjHU JBYACKE BPCTE HAa OBOj TUTAHETH JOCTHTHYT jé HMBO Kaja je, Kpo3 pa-
MUIHO yOp3ame HAyKe M TEXHOJIOTH]e, YOBEK cTekao Moh ma TpaHchopmuiie
CBOjy OKOJIMHY Ha 6€30p0oj HaumHa U 'y pa3Mepama 6e3 mpecemana. Oba acriekra
YOBEKOBOI' OKPYIKEHha, IPUPOJHU U OHAj KOjH j€ CTBOPHO YOBEK, OJ] CYIITHHCKOT
Cy 3Hauaja 3a BEroBo ONIAarocTame U Y)KUBAKE OCHOBHHUX JBYJICKUX MpaBa — YaK
U TIpaBa Ha caM JKHUBOT."

Ha ocHOBY HaBeJICHOT ce MOXKE 3aKJBYYHTH JIa je TIPaBO Ha 37paBy )KUBOTHY
cpeauny urciupymeniuairo. OHO omoryhyje ocTBapuBame IPyTrHux, ca UM MOBe-
3aHUX JBYJICKUX MpaBa. To je mpaBo Koje MmoBe3yje U MHTETPHIIE IpyTa IpaBa u3
UCTOT KOopIyca.

[pema onpendama NIOMEHYTHX PE30ITyIIHja, IPaBO Ha 3I[PAaBY KUBOTHY Cpe-
JIMHY je JeJTHO 0] OCHOBHUX JBbYJICKUX IIPaBa, a OHA CY: ,,yHUBEp3aJlHa, He/IeJbIBA,
MmelysaBrcHa u MeljycoOHO ToBe3ana.”?3

VY autepaTypH ce TOBOPH O aciupayuoHoj dpupogu pasa Ha 3ApaBy KHBOT-
Hy cpenuny. To o0enexje nMajy rmpaBa kKoja He cTBapajy (yTykuBe) obaBese, Beh
yKa3yjy Ha HEKy HaMepy, HaJly WU OUYEKHBAbE KOje Ce HE MOXKE OCTBAPUTH CY/I-
ckuM mmyTem.>* MelyyTum, npaBo Ha 311paBy )KUBOTHY CPEANHY HMa TAKBY TIPUPOILY
caMo y TJI00aJIHUM OKBUPHMA, 300T TOra IITO j& YCTaHOBJLEHO opeadama mpaBHO
HeobaBesyjyhux akara. Ha naTepHET IOpTany YjeaumeHnX Hallhja je H3PUIUTO
pedeHo na Pezonynuja Huje npaBHo o6aBesyjyha 3a 193 npxase unanuue YH, anu
Jla ce TheHH 3arOBOPHUIIN HaMajy Aa he moacrahm 3eMibe 1a yHECY IpaBo Ha 3apa-
BY JKHUBOTHY CPEAUHY y HAIlHOHAJIHE YCTABE U PErMOHAIHE YTOBOPE U 0Xpadpu-
TH UX JIa CIIPOBOJIEC 3aKOHE KOjH C€ OIHOCE Ha TO IMPaBo. ,,10 he domohu wyquma
ga ce uzbope 3a ceoje iipaso Ha 0e30eqHY KIUMY, CBOjE Upaso ga yguuly Yucii
6a3gyX W CBOja TIpaBa Ha MPHUCTYII YUCTO] U 0€30eIHO0j BOIHU, aJeKBaTHO] XpaHH,
37paBUM €KOCHCTEMUMA W HETOKCHYHOM OKPYKerby [MTanukom ucrakao J[. H.]“?

Ha HarionaiHoM HHBOY, y 3eMJbaMa y KOjUMa je KOHCTUTYIIHOHATTU30BaHO
(3arapaHTOBaHO yCTaBOM), IIPABO Ha 3/IpaBy )KUBOTHY CPEIUHY HH]jE acIIUpallu-
0HO, Beh mepdekTHO 1 e(peKTUBHO, OMHOCHO, IPUHYIHO OCTBAPHBO.

23 U3 Ipeambyine Pesonymuje. UN Resolution adopted by the General Assembly on 28 July
2022. A/RES/76/300. The human right to a clean, healthy and sustainable environment. file:///C:/
Users/dusan.nikolic/Downloads/A_RES_76_300-EN.pdf 30.07.2022.

24 Buj.: Philip Harvey, ,,Aspirational Law, Buffalo Law Review 3/2004, 102. u 123.; Fer-
nanda Pirie, ,,Law before Government: Ideology and Aspiration, Oxford Journal of Legal Studies,
2/2010, 207. etc.

25 UN Environment Programme, /n historic move, UN declares healthy environment a human
right, Environmetal rights and governance, News: 28.07.2022. https://www.unep.org/news-and-
stories/story/historic-move-un-declares-healthy-environment-human-right
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3. KOHCTUTYLUMOHAJIN3AIINIA

3.1. ExcniaH3uja Ha HAllUOHAJIHOM HHMBOY

Hu HajonTMMHCTHYHHUjU 3aTOBOPHHULIM ITPOLIECA 3aII0YETKOT JTOHOIICHEM
CTOKXOJIMCKE JIeKJIapaliije BepoBaTHO HUCY CIYTHIIN Ja he mpaBo Ha 37paBy Ku-
BOTHY CPEAMHY UMATH BEJIMKY HOPMAaTHBHY €KCIIaH3Hjy Ha HALIMOHATHOM HHBOY.
[Ipema 3BanmuyHUM nojgauuma [Iporpama 3a >KUBOTHY CpeuHY YjeaHHEHUX
Harja (UNEP), oHo je mpu3HaTO 1 3arapaHTOBaHO ycTaBoM y Buie of 150 3ema-
Jba mMpoM cBeta. OcuM Tora, MpeIu3Huje je peryJucaHo U OpOjHUM HaIlUOHAJI-
HHUM 3aKOHHMA ¥ APYTHM OILITHM aKTUMa.>

3.2. 3Hauyaj KOHCTHUTYUHOHAJIN3AlUje U YK/bYYUBAKA
y KOpnyc Jby/ICKHX IIpaBa

VYcTaBHO TapaHTOBamkE paBa Ha 37paBy )KUBOTHY CPEIUHY je 3HAUajHO U3
BuIIe pasinora. [Ipe cera, jep ce paau o HajBHILIEM IPABHOM aKkTy jeTHE ApKaBe
ca KOjiM Mopajy OWTH ycarjanieH! CBH 3aKOHU U APYTH OINIITH PaBHU aKTH. Y
CiTy4ajy OMII0 KaKBOT OJICTYTamka, CBAKO 3aMHTEPECOBAHO JIUIE MOXKE 3aXTEBATH
OLICHY YCTaBHOCTH M 3aXTEBATH YKUE (IIPEeCTaHaK JejCTBA) HEYCTaBHE IIPaB-
He HopMe. TuMe ce MOCTHIKEe HAjBUIIK HUBO NIPaBHE 3aIITUTE HAa HAIIMOHAIHOM
HUBOY.

JloHOIIIeHke MOMEHYTHX PE30JIyIIHja je I0aTHO 0jada’io Mo3uIlKjy mpaBa Ha
3[paBy )KMBOTHY CpPEIHHY y Ap)kKaBaMa y KOjHMa je OHO YBPIITEHO Y yCTaB W,
yjeHO, OTBOPHIIO MOTYRHOCT 32 IPUMEHY HEKUX APYTUX PABHUX HHCTPYMEHa-
Ta, IOMYT yciuasre dxianbe (iysrcoe). YCTaBHOM HKaJIOOM Ce MOXKE 3aXTEBaTH O
YCTaBHHX CY/I0Ba JIa JIOHECY ONTyKe Y Be3U ca KOHKPETHUM CIIOPOBUMa HACTAIIUM
300r TIOBpesie JbyICKuX TpaBa. OHa je CpecTBO (MHCTPYMEHT) KOjUM ce oMmoryhyje
Herocpe/iHa ycTaBHOCY/cKa 3amTuTa. Y PenyOmunu CpOuju ce Moxe MOJHETH
NPOTHB IOjeIMHAYHHUX aKaTa WM Pabu Ap)KaBHUX OpraHa WIH OpraHu3alnja
KOjuMa Cy TMOBEpEHA jaBHa oBJalihema, a KojuMa ce nospelhyjy unu yckpahyjy
JByJICKa WJIM MambUHCKA IIpaBa M cI000/1e 3ajeMUeHe YCTaBOM, aKo Cy HCI[pIIeHa
WM HUCY TIpeniBul)eHa Ipyra mpaBHa Cpe/ICTBA 32 IHXOBY 3aIITUTY. Y OBOM KOH-
TEKCTy noceOHO Tpeba HarJTacuTH Jia je ctaB YcraBHOT cyaa CpOuje 1a ce ycTaBHOM
KaJI00M IITUTE C8A /bYYCKA Hpasa Koja Cy 3ajeMucHa YCTaBOM H TO HE3dBUCHO 0g
wola y Kom geny Hajeuwel upasHol akiia ce Haaase, 11a 4aK ¥ ga Ju ¢y youwie
rmume Hellocpegno obyxeahena. CMmarpa ce J1a je JOBOJBHO Jia Cy IocTalia Jeo
YCTaBHOITPABHOT CHCTEMa Ha OCHOBY MeljyHapOIHUX aKaTa Koju ¢y obaBe3yjyhu

26 The right to a healthy environment. First Global Environmental Rule of Law Report,
Chapter 4, 154-159. https://www.unep.org/explore-topics/environmental-rights-and-governance/
what-we-do/advancing-environmental-rights/what-0
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3a PenryGnnky CpOujy.?’ YeTaBHE Cy/I Ce ¥ TOYETKY CaMo CTapao Ja JeyIcKa Ipa-
Ba OyIy AOCIEIHO TIOIITOBAaHA O CTPaHe OpraHa Ap>KaBHE BIACTHU (8ePIUUKATHO
gejciiso). MehyTum, TOKOM BpeMeHa je TIO FheTOBUM yTHUIIajeM ITPUMeEHA JBYICKIX
MpaBa MpOoIIMpPEHa U Ha oJlHOoce Mel)y MojeIMHIIMMA, OTHOCHO, Ha PUBATHOITPAB-
HE, OJHOCHO, TpahjaHCKoTpaBHE OMHOCE (XOPUZOHIUAIHO gejcitigo). YCTAaBHU CYI
Cp0uje je, ocnamajyhu ce Ha mpakcy (0JTyKe mpeleJeHTHOT KapakTepa) EBpon-
CKOT cyaa 3a JpyJicKa rmpaBa y Ctpas0ypy, y Be3H ca IIpaBOM Ha MIPaBUIHO Cyheme,
3ay3e0 CTaB J]a MOXKE Ja 3aJ1a31 U y IUTamka Koja ce Tu4y npuMene (rpahanckor)
MatepHjaHor npaBa. KOHKpeTHO, MoYeo je Ja BPIIY T3B. YCillagHy Kacayujy Ofl-
JiyKa CyJOoBa ONIITE HAJJISKHOCTH, YKJby4dyjyhu u oHE Koje JoHOCcH BpxoBHU
KacalMoHH CY/I.

Tume je OTBOPEH MyT 3a HOBH IIPOJIOP JaBHOT MpaBa y JIoMeH npuBaTHOT. [1o
MHUIJBEBY TIOjESIUHUX ayTopa ca 3amasa, OMIyKe YCTaBHUX Cy/IoBa Koje oMoryhyjy
JIMPEKTHY MPUMEHY JbYJICKUX IpaBa MOTY UMaTH pa3apajyhe edexre mo npusar-
HO TIPaBO M W3a3BaTH BHCOK CTEIEH MTPaBHE HECUTYPHOCTH. 2

3.3. KonkypeHuuja TpaauiiuoHAJIHUX NPUBATHUX NpaBa
U YHUBEP3aJHUX JbYICKHX NpaBa

Jbyncka npaBa cy ycTaHOBJbEHA Jia OU ce yCIOCTaBUIIa paBHOTEk A u3Mehy
JjaBHUX WMHTEpeca JPYILITBEHE 3ajeIHUIIE, KOjy PEIpe3eHTYje IpiKaBa, ca jeJHe
CTpaHe, U ISTUTUMHHUX IPUBATHUX HHTEPECA CBAKOT JhYJICKOT O6mha (rojeamHIa),
HE3aBHCHO O] Fher'OBE HAIIMOHAJIHE, BEPCKE, pACHE, COIIMjaJIHE U MOJTHE MPUTIaI-
HOCTH, ca Apyre ctpane. Opranu Ap)KaBHE BIACTH y CKJIATy ca luMa onpelyjy
MIPaBHU I10JIOXKA]j JIUIIA ca CTPAHUM JPKABJHAHCTBOM U MPOMUCY]y Ja JIM U IO
KOjUM YCJIOBHMA CTPAHITA MOTY CTHIIATH IIpaBa Ha oapehennmM Bpcrama qobapa.
Jbyncka mpaBa Mory OUTH OrpaHHuYEHa CaMO U3y3€THO, Y ITOCCOHUM OKOJTHOCTH-
Ma ¥ TI07] YCJIOBHMA KOjH Cy YTBpheH! HajBUITUM MeljyHapOTHUM TOKYMEHTHMA
Y YCTaBHUM HOpMama.

I'pahancka (mpuBaTHA) TpaBa Cy yCTaHOBJhEHA Ja OM ce yCIOCTaBUIa PaB-
HOTEXa u3Mel)y nHTepeca MojeinHaIa KOju Cy 4WIAHOBH ofipel)eHe IpyIITBeHEe
3ajemauIie. OCHOBHU pasJior 3a TO Tpeba TPAKHUTH y YHEEHUIIN Ja JPYIITBO pac-
TMOJIaKe OIPAaHUYCHUM PECYpPCHMA U Jla He MOT'Y CBU IPHITAHUIU 33jSTHUIIC 3a-
TIOBOJBHUTH CBE CBOje MTOTpede. 3aT0 OpraHy BIACTH ofipeljyjy yCIIOBe 1Mo KOjuMa
ce MOr'y MpPUCBajaTH, KOPUCTUTH U OTyhUBaTH pacronioxkuBa 100pa. Y BUXOBO]

27 Bun. boca Henanuh, Yeiuasna scanba kao iipagho cpegeiuigo 3a 3auiiuiny Hygekux apa-
6a u ochogHux cnoboga y Peityonuyu Cpouju, 2. loctymHo Ha: http.//mojustav.rs/wp-content/
uploads/2013/03/Bosa-Nenadicpredsednica-ustavnog-suda-RS-Ustavna-zalba.pdf 14.10.2018.

28 Huge Collins, “On the (In)copatibility of Human Rights Discourse and Private Law, LSE
Law, Society and Economy Working Papers, 7/2012, London School of Economics and Political
Science, Law Department, 22.
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HAJJISKHOCTH j€ U pellaBarke CIIOPOBa KOjU y BE3H ca TUM MOT'Y HacTatu Mel)y 1mo-
JjeauHIIIMA.

HpxaBa uMa MOTYRHOCT Jia CIIpeYH €BEHTYaTHH CYKOO TpaJHIIHOHAITHUX
rpaljaHckux (IpUBaTHUX) paBa MPU3HATHX CBUM YIAHOBUMa ofipel)eHe APyIITBe-
HE 3ajeJIHUIe U YHUBEP3AIHUX JBYJICKUX MpaBa Koja Cy MPOKJIaMOBaHa Ha Hal-
HaIlMOHAJIHOM HHMBOY, TaKo IITo he JoHeTH oaroBapjyhe 3akoHe U pyre OmirTe
aKTe ¥ CTBOPUTH YCIIOBE 32 BbUXOBY JIOCTICIHY IPUMEHY KOj€ Y TIPABHUM CHUCTE-
MHUMa eBPOIICKOT KOHTHHEHTAJHOT THIIa HE MO)Ke OUTH 0e3 MOIITOBaka Havena
ojiejie BJaCTH U YCTaBOM yTBphEHNX HaIEKHOCTH. >

Ha sxanoct, TopOyJIeHTHO BpeMe Y KOM >KHBUMO je MOKA3aJio 1a y IIPaBHUM
CHCTEMHMa MHOTHX 3eMaJjba TIOCTOje BEIMKE Pa3HUHE U JIa CABPEMEHO MPaBO
HeMa aJieKBaTHe (MJIM Yak HHU OMJIO KaKBE) OIrOBOpPE Ha M3a30BE ca KOjHMa ce
CyouaBajy MojeJinHa JAPYIITBA ¥ YOBEUAHCTBO Y IIETUHU. JelaH O eKJIaTaHTHUX
JI0Ka3a 3a TO je mpoOyieMaThKa Koja ce Thue AUCTpUOyIje BOAHUX pecypca U
JBYJICKOT TIpaBa Ha MPHUCTYI BOAM KOje je JIeO MIMPEr KopIyca CeKTOPCKUX Jby/I-
CKHUX IMpaBa HajHEMOCPEIHH]E OBE3aHUX Ca YHHUBEP3AJIHUM MPABOM Ha 3/IpaBy
KUBOTHY CpEIIHHY.

4. OAMEPABAIE UHTEPECA: IBA CEKTOPCKA [TPABA

4.1. TlpaBo Ha Boxy>’

Bona je y mpoIiocTu ayro TpeTupaHa Kao OmiiTe 1o00po koje Tpeda na Oye
JOCTYITHO CBHM IIPUTIAIHUIIIMA APYIITBEHE 3ajenHuIe. MehyTum, BpeMeHOM Cy
ce OKOJTHOCTH Memalie. [lojaBa 1 TOCTYITHO jayare MHANBHyallHE CBOJHHE, YTH-
[aJId Cy Ha TpaHc(hOpMAaIHjy IpyIITBEHHX OHOCA KOjU Cy HACTajallk y BE3H ca
kopulrhemeM BOIHUX pecypca. BIacHUK HEMOKPETHOCTH Ha KOM Ce HaJla3miio
W3BOpUIITE, OMO je OBJIanIheH Jia 1Mo ipuHyuily idpeeHciga KOPUCTH BOITY 3a CBOje
notpebe u norpede cBor nomahuncTa (prior iure, potior tempore). Ilpema Tpa-
JUIIMOHATHOM CXBaTamy, CyCeu Cy OMIIH Jy>KHU Ja ce y3apke o Kopuirhema
BOJIC, CBE JIOK OH HE HAMHPH CBOje TIOTpede, y rpaHuIiamMa T3B. peIoBHE (HOpMall-
He) yroTpebe. 1o uctoj morumu, MpuBUIIETOBaHN BIIACHUK HEITOKPETHOCTH je
Takol)e MOrao J1a 3aXTeBa M Off CBUX TpehuX JUIa 1a ra He OMeTajy y Kopuinhemwy
BOnHUX pecypca (ius excludendi tertii). Hanme, osrawhere kopuwhersa soge je
OMJIO aKIIeCOpHE TPUPOJIC U TIPUIIAJIATIO je KOPITyCY MpaBa CBOJUHE, KOje je, Kao

2 Ommpuuje y: Jyman Hukonuh, ,,OnHOC JBYICKHUX TIpaBa i rpal)aHcKux MPHBaTHUX IIpa-
Ba'y EBponn”, Xapmonusayuja cpiickol u mahapckol ipasa ca iipagom Eepoiicke yruje, TemaTcku
30opHuK [IpaBHor daxynrera y HoBom Cany, 1V/2016, 193-2009.

30 OBaj oespak npecTaBiba HaArpaamwy (follow-up) nan nenom unanka: Jlyman Hukosuh,
Cnob6ona Munoposuh, ,,CBOJUHCKH OTHOCH U ITPABO Ha BOJY Y €MOXH BETUKUX MUTpanuja,” 360p-
nux pagosa IIOHC 4/2016, 1083-1101
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arocIyTHO, IeJIOBAJIO TIpeMa cBUMa (erga omnes). KacHuje je ycTaHOBJbEHO, He-
aKIIECOPHO (CaMOCTaJIHO), PEHOCHBO MPABO Ha KOpHIIheme BOJHUX pecypca
YHjA HOCHIIAI] MOKe OUTH IprKaBa, JIOKATHA 3ajeMHUIIA, TPHBATHO ITPABHO JIUIIE
U T0jeIMHAIl, HE3aBUCHO O] TOT'a J1a JIU j€ BIIACHUK HEIMIOKPETHOCTH KOja je Y Be3H
ca M3BOPUIITEM WITH HE.

Y melyyBpemMeHy je JIOIILIO JI0 3HaYajHUX MPOMEHA Y CXBaTamy MpaBa CBOjH-
He. OHO ce BHIIIE HE CMaTpa arcoIyTHUM, Y U3BOpHOM cMmucay.’! V ycTaBumMa
HEKHUX 3eMaJba U OJTyKaMa HajBUILUX HAIMOHATHUX U HATHAIIMOHAIHHUX CY/I0Ba
TTHIIIE Ta CBOjJHHA UMa CONHjaTHy (PYHKIIH]Y U 1a c€ MOYKE OTPAaHUIUTH Y jJABHOM
uHTEepecy. Y TOM CMHUCITY U oBlamhemne Kopuirhema BOTHUX pecypca MoxKe OUTH
OTPAHMUCHO y HHTEPECY APYIITBEHE 33jeTHUIIE, a KAKO MOKa3yje MpaKca IMojeTnHIX
3eMaJba, U Y HHTepeCcy JPYTHUX MojeIUHAIA U TPUBATHUX ITPABHUX JIUIIA KOJH CY
YJIAHOBH T€ 3ajeHUIIC, ITa YaK M OHUX Koju To HUCY. O Tome, n3melhy octaror,
CBE/IOYE PAa3IUYUTH OOJIUIIH jJABHO-IIPUBATHOT TAPTHEPCTBRA.

[IpobnemaTrka KopuIThema BOTHUX pecypca je TocTara joil KOMIJICKCHHU-
jaon 28. jyna 2010. ronune kana je ['eHepanHa cKyniuTuHa YjequmbCHUX HALUja
YCBOjHJIa PE30JIYIIH]jy Koja ,,IpU3HAje IPaBO Ha CUTYPHY M YUCTY BOMy 3a nuhe
Y CAaHUTAIM]y Kao JBYICKO IIPaBO KOje je OJf CYIITHHCKOT 3Hauaja 3a IIyHO Y KHBa-
€ KUBOTA M CBUX JBYACKHX mpaBa‘ (GA res 64/292). Hakon tora, CaBeT 3a JbyJICKa
npaBa je y centemOpy 2010. ronrHe MOTBPAUO OBO MPHU3HAKE U Pa3jacCHHO Ja
MpaBo IIPOM3KJIA3H M3 IpaBa Ha ajekBartaH )kuBoTHH ctaaapa (HRC res 15/9).732
Hekanammu Bucoku komecap 3a JbyJICKa Mpaa je mpenu3upao ja je npaBo Ha
CUTYPHY M YUCTY BOMY 3a uhe W CAHUTaIH]y ,,JbyICKO TIPaBo [...] Ha jeTHAK U He-
JIMCKPUMUHATOPAH IPUCTYII JIOBOJHHO] KOJMYMHY O0e30e/1He Bojie 3a muhe 3a jud-
He ¥ KyhHe moTpebe — nuhe, TMYHA XUTHjEeHA, TIpamke onehe, IpUIpeMame XpaHe
U JINYHA XUTHjeHa U XUTHjeHa TOMahnHCTBa — 32 O/IpyKaBabe )KMBOTA M 3/paBiba’.>>

Summa summarum, IPaBoO Ha BOAY CE Ha TCOPHjCKO] PaBHU jaBJba y IBA
00HKa: Kao CETMEHT Ipahanckol cybjexiuusHol iipasa, Koje CTaBjba TUTYJIApa y
MPHUBUIIETOBAHH TTOJIOXKA] Y OJTHOCY Ha JIpyTre MpHIagHuKe oapeleHe ApyTBeHe
3ajeTHULIE, U KA0 VHUBEP3AIHO /bYYCKO Tpago, Koje, IO JIOTULU CTBApH, HCKIbYdyje
MOTYhHOCT CTBapama MPUBUIICTOBAHOT TI0JI0XKaja. Y IMPBOM CITy4ajy oBJIamTnermhe
3a KopuiIheme BOTHUX pecypca UMa camo Heko (onpeleHn MpunagHuK KOHKpPET-
HE IPYIITBEHE 3ajeHUIIC), a Y IPYTOM, ceako (OHI0 Koje JbyacKo orhe, He3aBUCHO
O] TOTa JIa JIM IPHUIAAa UCTOj 3ajeqHULIM, WK He). Moryhe je na y mpakcu gohe 1o
KOHKYPEHITH]e, OMHOCHO, T0 CykoOa rpahaHCKor cyOjeKTUBHOT M YHUBEP3aTHOT

31 Onmruprwuje y: dyman Hukonuh, ,,ATICOTYTHOCT CBOjuHE ¥ ppaHIlyCKOM TIpaBy,” 300pHuk
pagosa I[IOHC 4/2014, 85-101.

32 History of the rights to water and sanitation at the United Nations.

https:/www.ohchr.org/en/special-procedures/sr-water-and-sanitation/about-mandate 21.11.
2019.

33 Ibidem.
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JBYJZICKOT TIpaBa. Ha mpuMep, BIIacCHUK OM MOTao Ja Tpayku J1a ce OWIIO Koje JTUTIe
Y3APKH O HeOBIAaIINEHOT 3alakemha Ha HEMOKPETHOCT Ha KOM C€ BOJla Haslasy, a
JPYTO JIHIIE, Ka0 MMAaJIal] YHUBEP3aTHOT JBY/ICKOT IIpaBa, 1a My ce oMoryhu npu-
CTYI U3BOPUILTY, Al HAMHUpea NoTpede 3a BogoM. M3 Tux pasinora je HoTpedHO
NeTaJbHU]e Pa3MOTPUTH OMHOC Tpal)aHCKUX CyOjeKTHBHHX IpaBa M YHUBEP3ATHIX
JBYJICKUX TIpaBa.>*

Y mpaBHOj TeOPHjU U MPAKCH HHje Y MOTIYHOCTH pa3jallmheHa Ipupoaa
MpaBa HA CUTYPHY U YHCTY BOAY 3a uhe u caHuTanujy AKO ce MPUXBaTH CTa-
HOBHIIITE J1a j€ OHO jeTHO OJT YHUBEP3aTHUX JBYICKUX ITpaBa, KOje MMa XOPHU30H-
TaJHO JEjCTBO, U JIa j€ Ka0 TaKBO y MCTO] paBHU ca rpal)aHCKuM CyOjeKTUBHUM
MIpaBOM HJIM YaK BHIIIC O] FheTa, CBOJHHCKA OBJaIThema 6u Moriia ONTH 3HATHO
OTpaHMYCHA, a Y HEKUM CJIyuYajeBUMa M MOTIYHO MCKJbyueHa. BiacHUK Hero-
KPETHOCTH OM M3ryOro MOTYhHOCT Ja UCTHYE CBOje TIpaBoO y ogHOCY Ha Tpeha
JUIA ¥ J1a 3aXTeBa O[] BbUX Ja ce y3apxke o Kopulnhema BogHUX pecypca. Tome
MIOTOY]Y W TIOMEHYTE TIPOMEHE Y ITOMMAamby IIPHUPOJIC IPaBa CBOJUHE U FHETOBO]
yJ103u (PYHKIUjU) Y CABPEMEHUM JPYLITBEHUM 3ajeIHUIIAMA.

Jonatau, a Mok a u Hajehn pooIeM IpencTaBbajy MAaCOBHE MUTPAITH]je
CTAHOBHHUIIITBA YCJIOBJbCHE KIIMMATCKUM MIPOMEHaMa, NI00aJTHUM 3arPEeBakbeM U
HECTAIIMIIOM MMUTKE BOJE W BOJIE 3 33JI0BOJbEHHE CAaHUTApHUX moTpeda.’> One
OTBapajy MHOTa IIpaBHa MUTamka Koja HUCY y JJOBOJbHO] MepH ypehena Baxkehom
HAI[MOHAITHOM, Mel)yHapOo/THOM 1 HaTHAIIMOHATTHOM PeryJaTuBoM. MacoBHE MU-
rpauuje cTBapajy noceOHe (BaHpeAHE) MPUIIMKE Ha opel)eHOM MpoCcTopy U MOTY
U3KMCKUBATH YBOlere MOCEOHUX MPpaBHUX pexiMa.>¢ BomHu pecypcu ¢y y TAKBUM
OKOJIHOCTHMA YECTO U3JI0KEHU HEOYOHUajeHO BUCOKOM CTENEHY eKCIIoaTallmje.

3 Ommpuuje: Jyman Hukonuh, ,,OnH0C JbyICKUX MpaBa u rpaljaHCKUX MPHBATHHX IIPaBa
y EBponn®, Xapmonusayuja cpiickoi u mahapckol iipasa ca ipasom Espoiicke yruje, Temarcku
360pHuK [IpaBHor daxynrera y HoBom Canmy 1V/2016, 193-2009.

3 IIpema momanmma YjeIubeHIX HallKja, Ha 3eMJbH nMa cBera 2,5% ciatke Boxe. Ox Tora
je camo 20% moroxno 3a nuhe, 6e3 mocebue mpepanae. Ox yKyImHe cBeTCKe MOMyIanuje Kojy je
2016. roguHe YUHUIIO OKO 7,5 MHUIIMjapau Jbyad, CaMO jeqHa TpehuHa UMa IPUCTYH HOTPeOHUM
KOJIMYMHAMa UCIIpaBHE Boze. [IpeocTano CTaHOBHHUILITBO jé CYyOYeHO ca 030MJbHUM er3UCTeHIU-
jamauM npobaemuma. Oko 1,8 Munnjapan Jbyin KOpucTH Boy 3a nuhe koja je 3araljeHa exanu-
jama. [Iponemwyje ce aa je y 2012. roguau oko 600.000 frerie y Hepa3BHjeHUM 3eMIbamMa yMPIIO OJ1
0oJiecTH Koje Cy MOCIIeANIa HeCTalIle CAaHUTapHe (TEXHUUYKE) BOJE MOTPEOHE 3a O piKaBabe
nuune xurnjeHe. Kiimmarcke npomene nmoceOHo noraljajy jbysie Koju xKHBe y Tojicaxapckoj (cyoca-
xapckoj) Adpunu. Y T0oj obiactu ce Beh ayxe Bpeme BOjE IIIIEMEHCKH PaTOBH 32 OCKYIHA H3BO-
PHIIITA BOJIC U 32 33]I0BOJBCH-E HAjeJIEMEHTAPHUJUX er3UCTeHIINjaTHIX ToTpebda. 360r Tora Tpeda
OYEKMBATH JYTOTPajHE U jOLI MACOBHHjE MUTPAIlMje CTAHOBHHUIITBA Ka EBPONHM 011 OHUX KOje Cy
ce oiurpanalie IPOTEKINX TOJHHA.

36 Bup.: Dusan Nikoli¢, ,,Challenges of Mass Migration: Conflict of Universal Human Rights
and Property Rights,” y: Migrations — Impacts, Law, and Spatial Planning, Annual PLPR Confe-
rence — Book of Abstracts, (ed. DuSan Nikoli¢, Jelena Cvejin Pozni¢, Dunja Malbasa), University
of Novi Sad — Centre for Strategic and Advanced Studies, Global Issues, Novi Sad, 2018, 75-76.
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[TpuMmapHO MUTaKkE je 12 JIH je BIACHUK HEMOKPETHOCTH Jy>KaH Ja JIOMYCTH Ja
BEJIMKH Opoj MUTpaHaTa (KOjH je HeKa/ia MEpeH XujbaJamMa) KOpUCTH BOLY ca He-
roBe mapiiese? AKO je OAToBOp IMMOTBPAAH, TPeOaIo OU PEIIUTH MUTALE IIPUOPH-
TeTa ¥ I'paHuIla y HAMUpHUBamy noTpeda. Kako ypenuTu ocTBapuBame npasa Ha
BOMY KaJia C€ paay 0 MUTpaHTHMa KOjH Cy Y TIpojiasy (TpaH3UTY), a Kako Kaja cy
y IATaky OHH KOjU Cy MPUBPEMEHO HacTameHH Ha ogpehenom npocropy? Kako
OMOTYNHUTH B OpraHW30BAaTH MPUCTYIT U3BOPHUIITY BOAE 32 BEIUKHU Opoj Jbyau?
Ko je ny»aHn na HalOKHA IITETY KOjy MPETPIU BIACHUK HEIIOKPETHOCTH yCIIEN
MacOBHOT TIpHJjakema u3BopuimTy? Kako u o umjemM Tpomky 06e30enuT caHu-
TapHy 3alITUTY U3BOpuIITa NuTKe Bone? Ko Tpeda ma cHOCH TPOILIKOBE KOjU
HacTaHy y cliydajy 3aralema BomauX pecypca? (Temko je yTBpIUTH KO je Y MacH
JbyIM Y KOHKPETHOM CITy4ajy OATOBOPAH 3a HacTyneny mrery. Boheme rpahan-
CKOT CYZCKOT TIOCTYTIKA IPOTHUB BEIUKOT Opoja JuIla Koja HeMajy CTaIHO MECTO
0opaBKa, a 4eCTO HU JIMYHE UCTIPaBe (T3B. UPAGHO HEGUYbUEA AUlYA) TOTOBO je He-
Moryhe i 01 OWIIO HETEITHCXOTHO.

V ycnoBumMa y KojuMa Huje Moryhe 3a10BOJBHTH HHTEPECE CBUX, ApkaBe he
OuTH IpIMOpaHe J1a 300T COITHjaTHe CTAOMITHOCT M OUyBakha YHYTPAIIIHET TOPET-
Ka [IPEHOCT J1ajy CONCTBEHUM Tpal)aHuma, a TO 3Ha4H U rpahlaHCKuM (IPUBATHUM)
MpaBHMa, y OJJHOCY Ha yHHBep3aliHa JbyJicka mpaBa. [Ipolrec KOHCTUTYIIOHAIU-
3anuje he outu ycnopen, a moryhe je 1a he y Hekum 3emMsbaMa OUTH U3BPILECHA U
CBOjeBpCHA JICKOHCTUTYIIHOHAIM3AIH]a (M3MEHOM YCTaBa) UiIH HeopMaTHO, KPo3
PECTPUKTUBHHU]Y MPUMEHY YHHUBEP3aJIHHUX JbYJICKUX NIpaBa U PECTPUKTUBHUjE
OJUTYYUBAHE TOBOJIOM YCTaBHUX KAIIOH.

Opranu npxaBHe BiacTu he Mopatu Ja yBaxkaBajy U T3B. HO8Y PeanHOCH,
Koja m3Mel)y octasor, 3Haum 1a je CBe Mame CpeacTaBa 3a ouyBame moctojehux u
yBOheHe HOBUX BUCOKHX CTaHAapHa y JOMEHY JbyACKUX pasa. O ToMe ynedaTsbu-
BO CBEJIOUH aKTYEITHO OgMepasarbe uHiiepeca y Be3H ca UpagoM Ha YgUucarse Yuciiol
6a3gyxa, y CyACKHAM MOCTYNLMMAa Ha HAIIHOHATHOM U Ha HaJHALIMOHAJTHOM HHUBOY.

4.2. IlpaBo Ha yancame YHCTOT Ba3ayxa

4.2.1. Affaire du siecle — I: Ogmepasarse uninepeca
HA HAYUOHATIHOM HUBOY

[ocrymnajyhu no 3axreBuma koje cy 2019. ronnHe nopHena 4eTupH yApyKe-
1a 3a 3alITUTY )KUBOTHE cpenune Okfam France, Notre Affaire a tous, Fondation
pour la Nature et ’Homme n Greenpeace France, Yupasuu cyn y [apusy (7ri-
bunal administratif de Paris) je mpecynom on 14. orobpa 2021. ronuHe mpBU My T
HAJIO’KMO JIPYKABH JIa CAHUPA MOCIIeIUIE CBOjUX MPOIycTa y 00pOu MPOTHB KITU-
MaTCKHUX IpoMeHa 1 11a 1o 31.12.2022. HalokHaIM TITETY KOja je HacTalla MpeKo-
pademeM IrpaHulle JONYIITEeHe eMUCH]je racoBa ca eekTom cTakieHe 6amre. Ha
3BaHn4HOM noprany Cyna Taj IpeaAMeT je OKapaKTepHcaH Kao ciyuaj éexa (Affaire
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du siecle),”’ jep je IpecynoM HajaBJHEHO TIOOIITPABAILE U TIPOIIHPEHE OATOBOPHO-
CTH JIPIKaBe 3a CTamkE JKUBOTHE CPEJIMHE, @ TAME U 32 MOI'yhHOCT Jby U J1a OCTBa-
pYyjy TIpaBo Ha 37[paBy XKUBOTHY CPE/IMHY Ca CBHUM HETOBHM YHHHOIINMA, YKJIbY-
qyjyhu 1 CEKTOPCKO #paso Ha ygucarse Yuciiol 6asgyxa. Y jJaBHOCTH CE€ CMaTPAJIo
J1a je UCTH KBaTM(UKATHB MOTa0 Ja TOOHje jOIT jemaH CIIydaj KOju ce Takohe Harmao
npen GpaHIlycKuM TpUOyHAIUMa, a TOTOM | Mpej HaaHarmoHa UM CyIoM mpas-
ne EBporicke yHUje, 01 KOT ce OUYeKHBAJIO Ja JIOHECE HCTOPHUJCKY OMITYKY.3S

4.2.2. Affaire du siecle — II: Ogmepasarve unitiepeca
HA HAGHAYUOHATIHOM HUBOY

Hannanmonanaum npaBom EBporicke yHuje cy mpenusHo onpehene rpaHudHe
BPEIHOCTH KBaJIUTETa Ba3Iyxa u 00aBe3e Koje MMajy ApskaBe YiIaHUIIE Y BE3H ca
TuUM pecypcom. [IpaBHa perynarusa je pa3BujaHa JelieHUjaMa, TOCTYITHO U Y3 OfI-
MepaBame pa3InIUTHX HHTEepeca,>” KOjH Cy y TI0jeIMHUM MEPHOTUMA OTHOCHIIH
npeBary jeIHd Haj IPYTUM, Y 3aBUCHOCTH O] YMTABOT HU3a TPOMEHIBHBUX OKOJI-
HocTu.*? FIcTOBpEeMeHO, Y THM HOPMATHBHUM OKBHPHMA, a TIOHEKA/l U U3BAH HHX,
pasBujana ce cyJcKa mpakca, Kako Ha HallMOHAITHOM, TaKO U HAJHAIMOHAIIHOM
HUBOY, 0 YeMYy yIevaTsbuBo cBeoue omnyke Cyna npasae EBporicke yHuje.

pema Jupexiiusu 2008/50/EC Espoitickol iaprameniua u Caseitia og 21.
maja 2008 o keanutteiuy amoujeniiantol 8azgyxa u wuciuujem 6azqgyxy sa Eepo-
uy,Y! mox ipanuunom épegrowliy nompasymeBa ce BpeaHoCT oapeleHa na ocrhogy
HAYYHUX CA3HAMbA Ca IIJbEM JIa ce M30eTHY, CIpeye WiTH YMakhe ITETHU yTHIIAJH
Ha JbYJICKO 3IpaBJbe U/MIIM OKOJIIMHY Yy LIEIMHH, KOjy Tpeba noctuhu y onpeheHom
NepUOJTY U KOja HAKOH TOra He cMe OMTH mpekopadeHa.*? JIpikaBe diaHuIe Cy Iy-
JKHE Jla U3pajie akyuoHe iianoee 3a ciiposoherve mepa Koje cy norpedHe aa ou
ce TH IIUJHEBH OCTBApWIIH. [IpoIucaHo je 1a OHe MOTY MPEABUIICTH U 00y Citiagy
aKiueHOCY KOje MMajy IITeTHE YTULje, yKIbydyjyhu Ty u 3abpany (ayTomo-
6uiIckor u aBro) caobpahaja.®?

37 Tribunal administratif de Paris, 14 octobre 2021: LAffaire du Siécle: I'Etat devra réparer
le préjudice écologique dont il est responsible.

Dostupno na: http:/paris.tribunal-administratif.fr/Actualites-du-Tribunal/Espace-presse/L-
Affaire-du-Siecle-l-Etat-devra-reparer-le-prejudice-ecologique-dont-il-est-responsable 10.01.2022.

38 Bun. The Right to Breathe Clean Air: The European Judge Is Called Upon to Give a De-
cisive Ruling, https:/www.gibsondunn.com/the-right-to-breathe-clean-air-the-european-judge-is-
called-upon-to-give-a-decisive-ruling/ 14.02.2022.

3 Bu.: upextuse 80/779/EEC, 85/203/EEC, 96/62/EC, 1999/30/EC i 2008/50/EC

40 O HeMHHOBOCTH IIPOMEHa 1 IOTpebu pedopMucama npasa, onmupauje y: lyman Huko-
auh, (2022).

41 Directive 2008/50/EC of the European Parliament and of the Council of of 21 May 2008
on ambient air quality and cleaner air for Europe, Official Journal of the European Union 152/1

42 Bup.: unau 2, Tauka 5 J[UpeKTHBE

43 Bup.: unanose 23 u 24 (ITornassbe 1V — [nanosu) dupektuse 2008/50/EC
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VY ITaBHOM MOCTYTIKY KOjH j€ TIOKPEHYT Mpea AIMUHUCTPATUBHUM CYIOM
Cepxu [lonroas (Tribunal administratif de Cergy-Pontois) Tyxunan J.P. je 3axte-
Bao ma npedekt Jemaptmana Banmoas (Val-d Oise), xoju je neo armomeparuje Ila-
pH3a Ha 4Mjoj TepuTopHju ce Hanasu aeponpom Llapn ne Lon (Charles de Gaulle
— CDG), mpeny3Mme Mepe 3a yeKiiahuBame ca TpaHUIHAM BPEeTHOCTHMA onipele-
HuM JJupextusom 2008/50, 1 mTo je ca craHoBUIITA T'paljaHCKOT TpaBa U Mpasa
YKUBOTHE CpEIrHE MMOCEOHO 3HAYAjHO, 1a My Oyae ucturahen u3Hoc of 21 MUIIHOH
eBpa Ha uMe obemtehema 3a pazauunTe BUAOBE mTeTe Koje je ox 2003. roquHe
npeTpreo 300r 3aral)era Ba3Iyxa i TOTaJallker MPONyIITama IpyKaBe Ja TOoCTy-
MU y CKJIaJy ca CBOjuM o0aBe3aMa Koje MPOMCTHYY M3 HaJHALMOHAIHOT MpaBa
Emporicke yuuje. [IpBoctenenu cynx (TpuOyHaI) je om0ouo TykO0eHu 3axTeB. HakoH
TOTa je MOKPEHYT KalOeHH MOCTYMaK Mpea ANeIallOHUM YIPaBHUM CYJIOM Y
Bepcajy (Cour administrative d’appel de Versailles), xoju je mak, Cyny mpaBme
Epornicke ynuje y JlykcemOyry nonneo npenjor za odluc¢ivanje o mpeTxogHom
nutamy (reference for a preliminary ruling), Tpaxxehn MUTIIJBEEE O TOME Ja JTH
npaBuiIa Koja npousunase u3 Jupextuse 2008/50 Tpeba TymMauuTH Tako aa 'y
CIy4ajy na IpykaBa uiaaHuna EY yduHM 10BOJEHO 030MJBHY TTOBPEY CBOjHX 00a-
BE3a MOjeIMHIIM UMajy ITPaBo Ha HAKHAAY IITeTe 300T HapyIIEHOT 3ApaBJba Koja
j€ TUPEKTHO M CUTYPHO Y3POUIHO TTOBE3aHa ca 3araljeheM Ba3ayxa u, YKOJIHKO je
OJrOBOpP TOTBPJAH, MO KOjUM YCIIOBUMa HAacTaje TO MPaBO U O KOT TPEHYTKa.
Cnyuaj JP v. Ministre de la Transition écologique (C-61/21) n3a3Bao je BEIHKO
MHTEPECOBAE HE CaMO eBPOIICKe, Beh 1 cBETCKe jaBHOCTH, jep je of omityke Cyna
npasae EY mocpenno 3aBucuio ma i he mpaBo Ha yaucame YUCTOT Ba3dyxa
MOCTaTH e(peKTUBHO JBY/ICKO ITPABO U Aa JI1 hie OArOBOPHOCT JIpKaBa JOOUTH HOBY
nuMen3ujy. O4eKnBao ce HemTo ernoxanno. [1nenoaje u yBogHa pacmpana (ope-
ning hearing) onpxana 15. maprta 2022. ronune npex Benukum Behem Cyna Ha
OCHOBY HM3BeITaja cynuje n3Bectrorna Jana [lacepa (Jan Passer), ykazanau cy Ha
CYIIPOTCTaBJLEHOCT CTaBOBa EBpoIiCKe KOMIUCH]E, C jeIHE CTPaHe, YHjH Cy ce Tpel-
CTaBHUITH 3aJIarajiy 3a MOOIITPaBake OATOBOPHOCTH JIPYKaBe U MTPHU3HABAE TTpaBa
NOojeqMHIIMMA Ha HAKHATy IITETe, ¥ 3aHHTEPECOBAaHUX JIP)KaBa WiaHUIa, ca Ipy-
re CTpaHe, Yuju Cy IPEACTABHHUITM TBPIMIIM [Ia 3a TO HE OCTOjU MPABHU OCHOB.*
Ta uzejHa koH(ppOHTALIH]ja, H3a KOje je cTajao CyKoO M3y3eTHO BaKHHUX HHTEpeca,™

44V yBOJIHOj pacipaBy Cy ceM IpecTaBHuKa EBporcke KOMUCH]je YIeCTBOBAIIH [TPEICTAB-
nunu Opanmycke Penryonuke, Vpcke, Kpassesune Xonanauje u [losscke. Mranujancka Peny6nmka
je JocTaBHJIa MOJHECAK y MUCAHOM OOJIHKY.

4 Mmao caM MPUITKKY [Ia TPUCYCTBYjeM IUIE0ajeBY U YBOIHO] PACTIPABH H JId OCETHM Ha-
nerocT arMocdepe Koja je Biajiaia y mpocTopy Y KOM Cy ce CyKOOHJIe yHUBEP3aIUCTHIKE TEIKEE
EBporicke KOMHCH]je U IaPTUKYJIaPHU HHTEPECH Jp)KaBa 4iaHula. M aeannsam 1 Jiene xesbe, ca
jeIHe cTpaHe, U pealn3aM IMOMEIIAH ca MparMaTU3MoM, ca aApyre ctpane. O JOCTOjaHCTBEHUX
CyZMja KOjU Cy CelleNI Ha MHjeIeCTaly KOjH je GU3MUKH HaABHCHO IPOCTOP HAa KOM Cy OMITH OCTaJIN
aKTEepH, OYCKUBAJIO CE JIa CC ¥ MUCAOHO M3UTHY U3HAJ CBEra Tora M 1a, HAKOH J100p0 OZIMEPEHUX
UHTEpeca, y3 ocehaj 3a peastHoCT, I0HEeCY MyJIpy OLITYKY.
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rocTaja je joIn HarlaleHnja U KOMIIeKCHHja 5. Maja 2022, roguHe, Kaja je
Jynmujane Kokor (Juliane Kokott), ontitu npaBoOpanunan (4dvocat general) 'y
cBojcTBy nipujaresba Cyna (amicus curiae)*®, moctaBuia 006pa3nokKeHO MUIILIbEHE
0 Clly4ajy W mocTaB/beHUM muTamuMa.*’ Ona je npemnoxuia ga Cya oaroBopu
Ha cienehu HauwH: ,,1. CBpxa rpaHMYHUX BpenHocTH 3arahyjyhux marepuja y
Ba3Ayxy U o0aBe3e MoOOJbIIaka KBAIUTETA Ba3yXa MPeABU)EHUX YWIAHOBHMA
7. u 8. dupextuse 96/62 y Besu ¢ dupextuBom 1999/30, kao u wranoBuma 13. u
23. Iupextuse 2008/50 je gogena ipasd iiojegunyuma [uramukom uctakao [1. H.].
2. IlpaBo Ha HaKHATy HITETE 300T HAPYIICHOT 3/IpaBJba MIPOY3POKOBAHOT MTPEKO-
paduemeM rpaHMYHUX BPETHOCTH |[...| MpeTHnocTaBsba aa omTehenn gokaxe mocro-
jame TUPEKTHE Be3e n3Mel)y Tor HapyIiema U IeTOBOT O0paBKa Ha MECTY Ha KOM
Cy MpeKopavyeHe MPUMEHUBE IPAHUYHE BPEIHOCTH, a JIa IPUTOM HHjE ITOCTOjao
TJIaH MOOO0JbIaka KBATUTETA Ba3ayXa KOjU je Y CKIIaay ca 3axTeBuma u3 [Ipu-
nora IV [Tupextusu 96/62 ogrocno oxesbka A Ipunora XV. {upexktusu 2008/50
1 KOjH, OCHM TOTa, HeMa JpyTe OYUTIIeHe HeaocTaTke. [1o MUMIbemy OmmTer
npaBoOpaHuoNa ,,[y| CKIAAy C VCIaAbeHOM CYYCKOM UPAKCOM, HWYHA epeKiuus-
HOCUU HipasHux upasuia Ynuje ouna ou gogegena y iutiaree, a 3auituiia upasa
Koja ce muma UpusHajy ociadmena, ako iojequnyu He Ou MOLIU ga gooujy HaKHA-
gy Kag cy muxosa ipasa HapyweHa ilospegom ipasa Yuuje 3a Kojy je 0giosopHa
gpacasa unanuya. [atamukoM ucrakao J[.H.]*® Omrrehenn nmajy npaBo Ha HaKHa-
Iy MITeTE Kajla Cy UCITyHheHa TPH yCJIoBa: 1a MoBpel)eHo mpaBHO mpaBuio YHUje
¥Ma 3a [UJb A0y MpaBa MojeIMHIINMA, JIa je TIOBpea TOT MpaBuia JIOBOJEHO
030MJbHA U J]a TIOCTOjH HETOCpeaHa y3poduHa Be3a u3Mel)y Te ToBpee U MTeTe
Kojy cy nojenuniy npetrprenu.*® Cyx je y ciydvajy Dieter Janecek v Freistaat
Bayern (C-237/07) 2008. romuHe Mpecyano na Ap>KaBe WIAHHIIEC HUCY gyICHE gd
ilpegy3my mepe Kojuma dou ciipeuune aa nohe 10 Mpexopaderha rpaHuYHUX BPe-
HOCTH, Beh ma u3 ctpykType Jdupektuse 96/62, unja je cBpXa HHTETPAIHO CMa-
Behe 3araljera OKOJIMHE, IPOHU3IIa3H Ja Cy MOpalie ipegyseiiu mepe Kojuma ce
PU3UK 0g UpeKopauersa U 1elo8o Wpajarbe MOy CMarUltiu Ha Hajmareu Motyhu
HU60, y3umajyhu y 003up cBe OKOITHOCTH KOje I0CTOoje Y oipel)eHoM BpeMeHy, Kao

46 Pema umany 252 YroBopa o ¢pyHKIHOHKCAY EBpoOIcKe yHHje, 1y/KHOCT OMIITET IPAaBO-
OpaHuoLa je aa, mocTynajyhu MoTIyHO HEMPUCTPACHO U HE3aBUCHO, Y OTBOPEHOM CYAY, OIHECE
00pa3JiokeHe MoJIHECKE O CilyuajeBuMa y KojuMa je y ckinany ca Craryrom Cyna npasie Esporicke
yHHje ToTpeOHO meroo ydenrhe. OnmupHHje 0 CTaTyCy U yJIO3H OIIITET MpaBoOpaHHoLa y Mo-
cryniuma rpen Cynom npasne Eeporicke yuuje: Sofija Nikoli¢, Opsti pravobranilac Suda pravde
Evropske unije, Glasnik Advokatske komore Vojvodine, 11/2014, 682-696.

47 Opinion of Advocate General Kokott delivered on 5 May 2022, Case C-61/21, JP v Ministre
de la Transition écologique, Premier minister

https://curia.europa.eu/juris/document/document.jsf?text=&docid=258884 &pagelndex=0&-
doclang=EN&mode=lIst&dir=&occ=first&part=1&cid=36713 10.01.2023.

48 Tauka 30. Muwwerna.

4 Bua.: Tauky 31. Muwwera
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Y TIpeIMETHE MHTEpece. ,, [ [puToM cy nprkaBe WiaHUIE OMIIe gyoicHe ga oculypajy
pasHotdedcy usmehy paziuuuiiux octuojehiux jasnux u ipusaiinux unidepeca. I'pa-
HUIIE TOT TUCKPEIMOHOT oBJanihierha Ousie cy MoABPrHYTE CYACKOM Haa30py.” "
»[-.] Cy/1 je c IpaBOM HarJIacuo ioipedy 3a OAIaHCuparbem CykoObeHux uHile-
peca [ntanukom uctakao J[.H.] mprimkom u3pane akImoHUX IiaHoBa. Mako je
3akoHojaBall Beh rnpenBuieo OanaHcupame MPHUIMKOM IMOCTaBJbakha TPAHUIHUX
BpemaHOCTH, IpaBo EY He Moxe fa 3axTeBa of Ap’KaBa WIAHHIA Ja IPEIy3My
Mepe pajii IpHUApKaBamka TPAHUYHUX BPEIHOCTH, KaJia Cy HEJIOCTAIIM TUX Mepa
Behm on moGospama y [001acTH| 3aIITHTE 37IpaBjba U )KUBOTHE CPEIHHE KOje
[POU3HIIA3H O CIpOoBOl)erba IPAHUYHUX BPETHOCTH. !

MehytuMm, y Munusemy je Takohe KoHCTaTOoBaHO Aa EBporicka komucHja
npaBuiIHO UcThye 11a je Cyn, y HeKMM APYTUM cilydajeBuMa Beh npecynuo ga io-
Jegunyu mopajy umaiiu MotyhHoci ga ucilyrbervem obagese og ciupame gpicase
ipoilucane gupexiiueama, ociisape ceoja tipasa, na je TuMe oMoryhno nosuBame
Ha qupekTrBe 96/62 u 2008/50 u 1a je Ha Taj HAYMH YTBPIUO CYACKY 3aIITHTY >
,»Y MehyBpemeny, Cyn je y 1BaHaecT MocTymnaka 300r oBpeze odasese [mpomuca-
He J[mpeKkTHBOM] yTBP/AHO Aa IeceT ApKaBa WiaHHUIA HE HCITyHhaBa HOPME KBaJIH-
TeTa Ba3nyxa. JIpxkaBe unanuie Ou 3aTo Mopasie O4eKHBaTH BENMK Opoj 3axTeBa 3a
HakHATYy MTeTe [...] OcuM GUHAHCH]CKUX PU3HKA KOjH M3 TOTa MIPON3JIase, CIIOPOBH
KOJU Ce OJTHOCE Ha TAKBE 3aXTEBE MOTJIM OM 3HATHO ONTEPETUTH CYAOBE JIpiKaBa
yrannna. MelyTum, THMe ce He ocriopaBa IpHU3HaBakE IpaBa Ha KOjuMa ce MOYKe
3aCHUBATH MIPaBO Ha HAKHAAY IITETE, jep BEIHUK Opoj MOTEHIIMjaTHO TOroh)eHuX
cybjekara mpe cBera MoTBphyje BaxXHOCT oarosapajyher kBaauTeTa Ba3mayxa. >

4.2.3. Eilunot ogmepasarea uniiepeca Ha HAgHAYUOHATHOM HUBOY

Cyn npasae EBporncke yHuje je umao ase MoryhHoctu: 1. 1a 3akibyuu ga
HojequHyu UMA]Y TPABO ga TUpadice HAKHAGY 34 witieiily KOjy TIpeTprie 300r Tora ITo
JIp’KaBa HUje Tpey3ena oarorapajyhe mepe y Toj odmactu u 1a TuMe oMoryhu
Jla paso Ha ygucarse Yucitiol 6a3gyxa y CKIIONy yHUBEP3aJIHOT [IpaBa Ha 3[paBy
JKUBOTHY CpEINHY, BUIIE He Oyae aciupayuono, Beh iepgexiuno u epexiuiugho,
WJH, 2. 1a CyIPOTHO MUIIJBEHY OMIITET PaBOOPaHMOIA U OUEeKHBabIMa Jieia
IIVPe JaABHOCTH, KOHCIUAlyje ga 3a axkeo obewilieherse He HOoCiioju 0OCHO8 ) Hag-
HayuoHaiHom upagy Eepoiicke ynuje, uume OM OrpaHUYHO U OCUPOMAILIUO IIPaBHU
MHCTPYMEHTApUjyM 3a e(UKACHU]y 3aLITUTY KUBOTHE CPEAMHE. Y MPBOM CIIy-
Yajy, MoCT0jao O BEIHMK PH3UK O] HACTYIamka TEHIKMX, MOXK/Ia YaK U KaracTpodall-
HUX MOCJIeUIA IO eKOHOMU]Y U COLIMjaJIHy CTAOMIIHOCT MHOTHX AprKaBa YWiIaHHULA.

30 Bug.: Tauky 50. Muwiwerwa
51 Tayka 52. Muw.wera

32 Bupa.: Tauky 76. Muwsera
3 Tauke 96-98. Muw.wera
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Hwuje Temnko mpeTnocTaBUTH KOJIUKO OW HITp. OMiI0 huHAHCH]CKO onTepehemse 3a
®paHIrycky kana ou cBakom o rpahana nenaptmana Cepku [lonToa3 6uo ucria-
hen 21 MuTHOH €Bpa, a TOTOM, TIO UICTOM MOJIENTY ¥ TPaKHOITMMa (TIOBEPHOITIMA)
U3 IPYTHUX JIeNIoBa 3eMJbe. Taj mpecenaH Ou n3a3Bao JJaHYaHY PEaKiujy Y YNTaBO]
EBporickoj yauju. Y apyrom ciydajy (kaga Ou oaroBop 610 HeraTuBaH), OCTBape-
¢ MHOTUX I[UJhECBA U IIPABHOMIOIUTUYKUX OIPEICIheHha Y JJOMEHY 3aIlTUTE U YHA-
npehema )KUBOTHE cpenuHe, KOje je 0 BeTUKOT 3Hauaja 3a caM OICTaHAK ITHBUIIH-
3arje, ouio ou otexano. Jlanuku pedeno, Cyn je Morao ia oupa u3mel)y 1Be soie
CTBapH, KOje Cy UMalie pa3InduTe BPEMEHCKe TUMEH3H]e (0aMax / KacHH]e).

Y okonmHOCTHMA y KOjuMa ce Hana3u EBpora, ma u Behu neo yoBeuancta, Cyn
npaBie EBporicke yHH]€ je MOCTYIHO parlnoHaTHoO, ca J0BOJbHO ocehaja 3a pear-
HOCT, 0all Kao U OHU KOju ¢y nucaiu CTOKXOJIIMCKY JIeKJIapalijy U HajHOBH]E
Pesonynuje YjenumeHNX HallMja O YHUBEP3AJTHOM JBYICKOM ITPaBy Ha 31APaBY KHU-
BOTHY CPEAHHY.

Bemuko Behe Cyma mpasne EBporicke yHuje je v cimydajy C-21/61 3ay3eno
CTaB Jla ce ope0oe AUPEKTUBA KOj€ C€ OJTHOCE Ha KBAJIMTET Ba3ayXxa Mopajy ily-
Maquiiu y wom CMUCTY ga HeMajy 3a yusb ga ce iojeguHyuMa ga iupaso ga og gpxrca-
8¢ ujlaHuye padice HaKHagy 3a TyOuttax u witeily upoy3poKosany wume wilo je
gporcasa ipekpwuna ipaso EY. Mel)yTrm, KOHCTaTOBAHO je J1a iio He UCKbYUYje
MoWhHOCIU ga Hlojegunay 3axiuesa obewiuehere 0g gpoicage Ha OCHOBY HAYUO-
Hannol upasa.>

Kao mro Beh nenennjama nuime y jetHOM yUOEGHUKY, TpaBAa YOIILITE, 1a 1
OHa eKOJIOIIKa, Beh AyTo HUje MpUMapHU YHHUJIAI] CUCTeMa BpenHocTh. CaBpeMe-
Ha ApyITBa 1 BehU 10 40BEUaHCTBA OJTHKY]E Upalmaiuu3am ca KOjuM je HeCIo-
juBa 4yBeHa MakcuMa Fiat iustitia, pereat Munudus! (Heka Oyne mpaBaa, Makap
cBet mpomao!).> Jloruka caBpeMEHOI YOBEKa je BPJIO jeMHOCTaBHa: mTa he Ham
mpaBza, ako hemo 300T \be TPOoacTH (M CBET U MH). 10 IOCTaje CBe OUUTIICAHI]E U
pasyMJbUBHjE Y €MOXH BEIMKHUX, OP3UX U JAJIEKOCEKHUX IMPOMEHA M M3a30Ba ca
KOjUMa Ce CyodaBa YOBEYAHCTBO. Y TaKBHM OKOJIHOCTHMA HH TIPABO HE MOYKE WITH
He Ou TpeGasio qa ocrane ucto. OHO MOpa MPAaTUTH JTUHAMHKY ITpoMeHa.>® 3ato je
CYBHIITHO YIIO30pEhe H3PEUeHO Yy MHUIIIJbEerby OMINTET MTpaBoOpaHuoIa /1a Ou He-
MpU3HaBa-C MpaBa Ha HaKHAAY TeTe y caydajy C-61/21 mpeacraBsbaio ofcTyma-
e o1 ycTasbeHe mpakce Cyma. Kao u y cBakoM qpyrom cuctemMy MpeteaeHTHOT (MITH
MEIIOBHUTOT) TpaBa (a 0Baj koju obnukyje Cyn npasne EY To HecyMmBuBO jecte),
npecesiaH MOKe U3MEHUTH OHAj CYJI KOjU Ta j€ YCTAaHOBHO, Kao IITO U y IPaBHUM
CUCTEMHMa €BPOIICKOT KOHTMHEHETAIHOT THITa OPTaH 3aKOHOJABHE BJIACTH MOXKE

54 ToctymHo Ha: https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:
62021CJ0061

5 Bup.: Jywan Hukonuh, Vsog y cucitiem ipaharnckot tipasa, XVII H3MEHEHO | JIOITY BbEHO
u3name, [Ipasuu paxynrer y HoBom Cany — lenrap 3a u3gaBauky nenarHoct, Hosu Cazn, 2022, 111

36 Onumpuuje: dyian Hukonuh, (2022).

90



360puuk pagosa [Ipasuor daxynrera y HoBom Cany, 1/2023

Jia 13MeHU 3akoH. [IpoMene n npunarohapama cy HEONXOIHU U HEMUHOBHH. but-
HO je caMo Jia Ipy TOM OyJie O4yBaH MOTpe0aH HMUBO MPABHE CUTYPHOCTH.

[ToTpebe 3a MemameM IpaBa Ou OwIIe Mambe U pehe, kama Ou mpaBHa peryia-
THBA UIIUIa y CyCPET MPOMEHaMa y JPYIITBY WJIH oIl 00Jbe, Kajia Ou UX MpojeK-
ToBaja u ycMepanaina. CTBapHOCT je npyrauwmja. [IpaBo, 1mo mpaBmity, pearyje uH-
TEPBEHTHO U eX post, KaJa Cy HEKH MPOIIeCH Y APYIITBEHOj 3ajeqHuIy Beh yzenu
Maxa. Taga je MmoryhHOCT m300pa 3HaTHO y>ka. O TOMe CBEIOYH H CITy4aj O KOMe
je peu. Mehytum, npobiiem je MHOro Behu Hero mito Ha pBu nories usriena. Ox
j€ KOHIIENIIHjCKE U CUCTEMCKE IpupojIe U He Thue ce camo Cyma v mpaBa 1o KoM
oH cynu, Beh mpe cBera, ycTpojcTBa CBETa y KOM KUBUMO U CHCTEMa BPETHOCTH
KOjU Y IbeMY BIIaJIa.

5. HUBUJIM3ATIUIA HA IIOT'PEILIHOM IIVTY

[ocToju MHOIITBO (haKTOpa KOjH CY JOMPUHEIH TOME Ja IIPaBO Ha 3APaBy KH-
BOTHY cpeliHy Tek nociie 50 ronuna oj] ycBajamba CTOKXOIMCKE JeKIapalimje
Oy/ie MOIUTHYTO HAa HUBO YHHBEP3aJIHOT JBYJICKOT TIpaBa U J1a ¥ TaJa OCTaHe acIy-
paIuoHo, HeJIOBPIIICHO, Jia (joIll AyTo) Oy/ie HELITO 3a IITa ¢e TeK Tpeda OopuTH
¥ N300pHUTH Ha HAIIMOHAJIHOM HHUBOY. VIcTH TH (haKTOpH Cy OrpaHUYMIA B MOTyh-
HocT n3bopa Cyna npasie EBporicke yHHUje y aHaJIM3UpaHOM cliy4ajy. Mehy muma
NIPECYAHY YIIOTY UMa UedHCrba CA8PEeMeHOT UOUPOWAUKOL gpYUIIUEa Ka CULATHOM
ilpuspegHoM paciiy Koja 3a Mocjae Uy IMa HEPallMOHATHO U MPEKOMEPHO KOpH-
mheme orpaHMYeHNX pecypca, CHOPMHO 3aral)erme JKHBOTHE CpeINHE, CMAhECHEe
OnoaMBep3nTETA, APACTHUHO CKOHOMCKO paciojaBame uaMely npxasa u yHyTap
TIOjeIMHUX JIp’KaBa, M3a3uBajyhn HECUTYPHOCT, CTpax U Oe3Hal)e 3a MIITHOHE JBbY/IH.
Ha Taj mpo6newm je 2022. ronuHe yKa3ao reHepaIHu cekpeTap YjeInmbeHUX Hallu-
ja'y obpahamy moceeheHoM m3a30BMMa ca KOjuMa Ce CyOqHII0 YOBEYaHCTBO: ,,/[e0
pelema Jiexu y ociodahamwy ox o6pyro momaher npoussoza (B/II1) kao mepuia
exoHoMcKke Mohu 3emaspa [...] Koju Harpalyje 3araljeme u otriaz™. [...] ,,He 3abopa-
BHMO J1a KaJla yHUIITHMO 11ymMy, mu cTBapamo b/II1. Kaja npekomepHo u3noBsba-
Bamo pu0y, crBapamo B/II1. B/II1 Huje HauwH 1a ce n3Mepu OOTATCTBO Y CalAlIbH0j
cuTyarju y ceety.”’ Ha Taj mpobieM je yka3aHo U JeceTak roJAnHa paHuje Ha
jenHoMm mMasioM ckyny y Bony.*® CBe [0k akTyeJHH MOJies TIOTPOLIAYKOr JPYIITBA

57 ,GDP Alert”, y: Rescue us from our environmental ‘mess’, UN chief urges Stockholm
summit, UN Daily Wrap, 02.06.2022.

38 O Toj mpobIIeMaTHIN caM TOBOPHO Ha jeTHOM MaJlloM CKYILY TIOJ Ha3uBoM Environmental
Protection as a Task for the International Community onpxxanoM y borny 12. u 13. janyapa 2012.
Ha KOM j€ Y4ecTOBaJIO Hac IBAaHAECT, U3 TOTOBO CBUX KpajeBa cBeta. Ponnanuja Konpan Anena-
yep (Conrad Adenauer Stiftung) Hac je mo3Baa j1a U3HeCeMO CBoje Bul)eme yiore Mehynapoane
3ajeHHIIC Y 3aIITUTH KUBOTHE cpeanHe. Tom mpuinkom cam, udmely ocranor, pekao: ,,Ctoma
€KOHOMCKOT pacTa je ocTaja 0CHOBHO MEPUJIO IpyIITBEHOT pa3Boja. [...] CMarpa ce 1a je cTainHu
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1 CHCTEM BPEIHOCTH KOjH je U3 hera IMPONCTEKao He OyIy 3Ha4YajHHje N3MCHCHU
WJI Y TIOTITYHOCTH 3aMEHCHH HOBHM OOJIMKOM JIPYIITEBEHOT OPTaHU30Bamba,
MIpaBo Ha 3IPaBy JKHBOTHY cpeauHy he ocTatn TakBO KaKBO j€ TaHac Uiau he gak
OouTH 3axBaheHO peTpOrpaHUM MPOILIECUMa.

6. TEHJIEHLIMJE: TIPABO JXMBOTHE CPEJINHE
JIA BYJIE 3/IPABA

3a0KpeT O T3B. AHIUPOOYeHIUpUYHOT IPUCTYIIA 3AIUTUTH )KUBOTHE CPEIH-
HE Ka eKoyeHpu4Hom,>® KOji ce OMUTPao Mpe BUIIE JCIECHU]ja, HATOBECTHO je&
3HauYajHE MPOMEHE y HAYMHY Pa3MUILbakba U HOBU MpaBall y pa3Bojy mpasa Ha
3IpaBy KHUBOTHY cpeanny. HaBeneHnu ciyuaj 6eka o KOM je pacmpaBibaHO Ipe[
Tpubynanom y [Tapusy, nokasao je aa je y HEeKUM APYyIITBUMA ca3pelia CBECT O
TOME J1a IpKaBa Mopa Jia mpeay3nMa oapehene mepe 1a O )KMBOTHA CpeAHHA
Ouia 31paBa, He camo 300T Jbyad, Beh U 300T CBUX JAPYTUX OMOJIOIIKHUX BpPCTa
Koje y ’\0j kuBe. TepMuH cpefnHa (OKpYKeHhe) BUIIe He 03HAYaBa (MJIM HE OH
Tpebaso Ja 03HauaBa) CPEIUILHLE MECTO YOBEKA y TIPOCTOPY Kao Ouha KoM je cBe
npyro noapeheno, Beh ykasyje Ha TO 1a OH HHje caM U Jia je OATOBOPaH 3a CTambe
MPOCTOpPA KOjH AeH ca ApyruM ounhuma. EBHIICHTHO je 1a ce y caBpeMeHOM CBe-
Ty TocTeneHo Opuiny rpanuie u3mely cybjexra u objexra mpasa.®® JKusorna

€KOHOMCKH PacT IIPE/YCJIOB 3a CTAOMIIHOCT M Pa3BOj CBAKOT APYIITBA IOHA0CO0, M YOBEYAHCTBA
y nenuHu. Mel)yTuM, HeKe YHbEHUIIE JOBOJIE y ITHTamke Ty Te3y. [lo3HaTo je, Haume, na y Behnnu
3emaJba Beh geneHujama pacte ja3 usmel)y cupomaiiHux u 0OraTuX, U Ja HCTOBPEMEHO Y CBETY
pacre ja3 u3Mel)y pa3BHjeHHX 3eMalba U 3eMaJba y pa3Bojy. [...] Y MHTepecy CBUX je Aa ce HEelTo
IIpOMEHH. YKOJINKO O pacrojerna pecypca u J00uTH Ouia IpaBUYHHUja, 32 CTAOMIIHOCT APYIITBA
Ou Oua JI0BOJHHA CTOMA pacTa Koja oaroBapa nosehamy Opoja CTAHOBHUKA U FBUXOBHUX €T3UCTCH-
oujaHuX moTpeoda. [...] a Ou ob6e30equna cTalHi EKOHOMCKH PacT, CaBpeMeHa IPYLITBa HEOPaB-
JTAHO TIOICTUYY MOTPOLISY. [...] BEIITAYKH c€ CTBapajy NoTpede Koje HICY O er3UCTECHINjaTHOT
3Havaja. CaBpeMeHa IUBIIIM3AIIH]ja je 3a00paBuiIa HCKOHCKO MPaBUIIO J1a O] IpUpojie Tpebda y3u-
MaTH CaMO OHO LITO je HEOMXOIHO U OHOJIMKO KOJMKO j€ 3aUCTa HEOMXOAHO [...] IPH TOM, TPOILIHU
OrpaHHYEHE pecypce U CBe BHILE 3aral)yje )KUBOTHY CpeiuHY... [IoTpoiayko ApyIITBO, OUUIIIE] -
HO, IMa MHOT'O YHYTPAIIBUX IPOTHBPEYHOCTH KOje CBE BHIIE 101a3e 0 u3paxaja. uHaHcHjcka,
€KOHOMCKA M COLIMjaJIHA KpH3a Y K0joj Ce HAIIJIO YOBEYaHCTBO, OKa3yje /1a je Taj MOJes UCL[PIICH
U J1a je y cajialimbeM 00JIUKy HeoipykuB. To 3Hauu 1a 6u Tpedaso pa3BujaTH Jpyraduju oOJIUK Apy-
[ITBEHOT OPraHU30Bama... UHTErpaJlHu TEKCT M3J1arama je 00jaBJbeH Ha CPIICKOM je3HKY, Y JoMa-
hem waconucy. Bun.: lyman Hukomnuh, ,,[IpaBHa 3amTuTa >k HBOTHE CPEMHE ¥ OAP>KHUBHU Pa3Boj:
[UBIUIN3AIMja Ha OTpemHoM nyTy?”, [iacnux Ageoxaiticke komope Bojeogune 12/2012, 781.

% Ommuruprnje o tome: Jyman Hukonuh, Ysog y tipaso scusoiine cpegune, y: Ocroge ipa-
6a ocugotune cpegure (yp. dyman Hukonuh), [IpaBau dakynrer y Hoom Cany — LlenTap 3a
n3naBadky aenatHoct, Hosu Can, 2009, ctp 47 u ap.

% Bu. Panenka [Betuh, ,,3a1uTrTa )KUBOTHE CPEIUHE — IOMEPAHHE TEKHIITA Ka 3aIITHTHOM
o0jexty”, 36opnuk pagosa Ilpasnoi ¢paxyniveiia y Hosom Cagy, 4/2013, 117 u ap; dyman Huxo-
nuh, (2022), 697 u op.
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cpenmHa he BpemMeHOM cTehu TpaBHE CyOjeKTUBHTET, KOJU C€, 3a cajia, y MyHO]
MepH MPU3HAje caMo JbyJCKMM OMhiMa v lbUXOBUM KOJIEKTUBUTETHMA (IIPAaBHUM
murma). Kao mro ce y MHTerpaTHBHUM HayYHUM JIUCIIMILIMHAMA HOBE TeHEepa-
yje riaHeTa 3emMiba mocMaTpa Kao uenuna (Earth system science), Kao CI0XKEHH
EHTHTET, TaKo he W )KMBOTHA CPEIMHA BpEeMEHOM OUTH cxBaheHa Kao 3ajemHuIa
(jemmHCTBO) CBUX >kMBUX Onha, Koja mMa mpaso aa Oyze 3apasa. Jbynu he moparn
Jla IpUXBaTe Ty YMELCHUILY ¥ JIa U3rpajie oAropapajyhy npasHy perynatusy. Y
IPOTUBHOM, CBE MpobiiemMe he pemmTu npupoaa, y CKiaaay ca 3aKOHHMa KOju y
0] BIAAAjV.
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Directions of Development of Universal Human Right
to a Healthy Environment

Abstract: The process of political shaping of the right to a healthy environment,
started with the adoption of the Stockholm Declaration in 1972, basically ended
only fifty years later, when the United Nations Assembly adopted the Resolution
declaring access to a clean, healthy and sustainable environment as a universal
human right. At the beginning of the long journey, the responsibilities for
implementing the decisions expressed in the Stockholm Declaration were divided
between the member states, on the one hand, and the international community, on
the other.The dominant position was given to state authorities. It was agreed that they
must be entrusted with the task of planning, managing and controlling ecological
resources, in order to improve the quality of the environment, and that states have
the right to sovereignly exploit their own resources in accordance with their
environmental protection policy. On the other hand, the belief was expressed that
the international community will find a source of strength for later concrete action
in the Stockholm Declaration. Since then, very modest progress has been made
at international level.

Official UN statements noted that the 2022 Resolution is not legally binding
for 193 member states, but that its proponents hope it will encourage countries to
enshrine the right to a healthy environment in national constitutions and regional
treaties and encourage them to implement laws that relate to that right, and that
it will help people fight for their right to a safe climate, their right to breathe clean air
and their rights to access clean and safe water, adequate food, healthy ecosystems
and a non-toxic environment. In the global context, the right to a healthy environment
is still aspirational (imperfect, unfinished), something that still needs to be fought
for at the national level. It will remain so until the consumer society model is
replaced by a new form of social organization, which will be based on a different
value system. Such a conclusion is also indicated by the reasonable, well-balanced
Jjudgement of the Court of Justice of the European Union at the end of 2022, in
the case of JP v. Ministre de la Transition écologique (C-61/21). It stated that the
provisions of the directives related to air quality must be interpreted in the sense
that they do not aim to give individuals the right to seek compensation from the
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member state for loss and damage caused by the state’s violation of EU law, but
that it does not excludes the possibility of an individual claiming compensation
from the state on the basis of national law.

During the past half century, about 150 countries around the world have
constitutionalized the right to a healthy environment. It thus, at the national level,
gained a significantly different physiognomy and more effective protection not
only before the courts of general jurisdiction, but also before the constitutional
courts, in proceedings regarding constitutional appeals. However, some new
problems arise here. Among them, the competition (conflict) of property rights
and certain sectoral rights included (integrated) within universal human right to
a healthy environment, such as the right to water, which is discussed in this paper,
is particularly significant. In conditions where it is not possible to satisfy the
interests of everyone, states will be forced to prioritize their own citizens, and that
means civil (private) rights, over universal human rights for the sake of social
stability and the preservation of internal order. The process of constitutionalization
will be slowed down, and it is possible that in some countries a kind of
deconstitutionalization will be carried out, by amending the constitution or
informally, through a more restrictive application of universal human rights and
more restrictive decision-making regarding constitutional appeals.

In the final part of the paper, it was stated that the boundaries between
traditional subjects and objects of law are gradually being erased and that the
environment must eventually be understood as a community of all living beings,
which has a specific legal subjectivity and the right to be healthy.

Keywords: human rights; the right to a healthy environment; right to water;
the right to breathe clean air; Court of Justice of the EU.
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