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I[TPOMEHE YCTABHOITIPABHOI" I[TIOJIOZKAJA
JABHOI' TY X XNJIALLTBA YCTABHOM
PEBU3UIOM U3 2022. TOAMNHE"

Cadceitiak: y pagy ce KpUiudKy aHaiu3upajy ogpegoe amangmana na yYciias
Koje ce tuudy ipomene ionodcaja jagrol yarcurawiusa, yceojere 2022. iogune. Tpe-
ha ilo pegy unuyujaiuea 3a gerumuuny Upomery Yciuasa, ypoguia je iiogom.
Hzmerene cy ogpegbe koje cy ypehusaie yciuasnu ilonodxcaj pasocyha u o ca
UOYEWIHUM YUbEM ga ce Uojauajy lapanyuje He3a6UCHOCIIU CYGCI6a U CaMOCIUA-
Hoctuu wyscurawinsa. Ogpehenu Kopayu Koju Ou uwau y 4pasyy ociusapersa 3a-
gatiol yussa Moty ce UpetiosHAtiu Y 0gpeqoama AMangmana Koju cy, Witio ce CMatipa
KyuHUM, doiusphenu u og Beneyujarncke komucuje. Mehyiium, psu yiuucax Koju
clsapajy amangmancke ogpegoe je ga cy one iiog KOMUpomuca, a tume geiom u
Hegocneghe, U o uzmehy: unuyujaiiopa yciuasnux iupomena (Brage), peiipeseniua-
WUGHUX UPEeJCUUABHUKA CYguja U WydIcunaya, gpyiux 4ianoea pague ipyie u, Haio-
caeiiky, mehynapoghe 3ajeguuye. Yuyiap ol yilucka, Hogu Hoa0vicaj jagHol iy-
JAHCUNAWIUBA UPEBACXOGHO YKA3Y]€ ga ce WYICUNAUILEO Y3GULIIO HA PAHT KAKE YHCUBA
3acebHa cygcka 814cCt, KOUUparsem ogpegou o Cygciugy, y3 ex HeKOIUKO PA3IuKd.

Kawyune peuu: ycivas, avangmanu, ipasocyhe, jasnu ilyxcuoyu, Bucoxu ca-
6elll ULYACUTIAWUBA.
" Pan mpencraBiba pe3ysTar HCTPaKNBakba Ha IPOJEKTY ,,I[paBHa TpaauIKja n HOBH IPABHU

n3a3oBu”, unju je Hocunar [Ipasuu dakynrer y HoBom Cany.
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1. YBOJI

Haxo je mpBu KOpak Ka ycTaBHO] pedopmu yuneH jorr 2013. ronune, kaaa
je ycojena HammonanHa crpateruja pedopme mpaBocyha, 1o mpomMeHe YcraBa
noo je Tek 2022. ronune. Taza je, mocie JeeHuje uIo, 1o MpBH IMyT TPOMEHEH
VYcra Penyonuke Cpouje ox 2006. ronuse.

Bunana je mopnena [penyor 3a mpomeny Yerasay neny o ypehemy cyncke Bia-
ctH ¥ jaBHOr TykuiamTsa (14. nenem6pa 2020. rogune).! Cam npemor Brnage
HUje capKao KOHKpETHE HOPMeE, HaKo je MUHUCTAapCTBO IPaBE jOLT TPU TONHE
panwuje (2018) Hammcarno ,,paane” ycraBae amanamane.” [Ipeqior omnwcyje mira ou
Tpebao 1a ce u3MeHU He OH JIH Cce ,,0CTBapuiia He3aBUCHOCT U ,,lI0NUTJIa e(huKa-
cHOCT nmpaBocyha” n mpeBasuao Heckiaa u3mel)y ,,yCTaBHOT OKBHpPA U JKeJbEHOT
CTaHJap/a BiaJaBuHe IpaBa’. Y Mpeasiory je HaBeJeHO Ja ¢y AKIIMOHUM TIaHOM
(3a [lormasee 23 - EY, u3 2016. u 2020. ronune) npenBul)eHN KOpary mocTynka
npoMeHe YcTaBa, alld OHU OJICTYTajy OJ] MOCTYIKA ypel)eHor caMuM YCTaBoM M
[Nocmosamkom Hapoxne ckynmrure. [IpBu TakaB kopak he Outh mpeiarame
M3MeHa y ,,CBeTNy MUulllJbeha Benenunjancke komucuje” (EBporncka komucuja 3a
neMokparnjy mytem rpaBa CE) u ,,.eBpornickux cTanmapnaa’, 3aTuM he ce HHUIIpaTH
npomeHa Ycrasa (To je nmpeqior Biane ¢ kpaja 2020. ronuHe), a NOTOM OTIIOUHELE
M3pajia paJHOT TEKCTa aMaHIMaHa M Ha Kpajy ce opraHusyje jaBHa pacmpana. [lo-
ToMm he ce HamucaHe U3MEHE YTy TUTH Ha MHIILJbEHe (0100peme?) Benerujanckoj

! OBUM NpeIOroM MoCTynaK npoMeHe Ycrasa jour Huje 610 OKPEHYT, Kao IITO je TO O1o
ciydaj u qBa myta panuje, 2011. u 2018. roquHe Kaaa NOAHETH MPEJIO3H HUCY JOBEIH J0 MOKpe-
Tama noctymnka. OBaj akT, y YcTaBy Ha3BaH ,,[IPEJIOT 3a MpoMeHy YcTapa“ (ui. 203) 3ampaso je, 1o
CBOM [ICjCTBY ¥ IIPUPOJY, MHUIMjAITHN aKT — MHALIMjaTHBA 32 IPOMEHY YCTaBa 0 K0joj TeK Tpeda
omryuntn. [loctynak 3a mpomeny YcraBa ¢popMalHO OTIOUHILE KaJla HajMambe ABe TpehnHe Ha-
poxHMX nocianuka (167), HAKOH pacIpase, IJ1aca 3a Ty HHUIM]aTUBY (0 YCTaBy 3a ,,TpeIor').

2 OBaj OMBLIM PaJHU TEKCT je apryMEHTOBAHO yTJIAaBHOM KPHTHKOBAH OJ CTPaHe MpaBHE
HayKe ¥ cTpyKe. Mambu J1eo INIaHUpaHuX N3MEeHa YCTaBa CUTYPHO je OHO ONpaBiaH — UCIIPABIbAbE
noctojehe HecucTEeMaTHYHOCTH (Havyena npaBocyha), HeloCcIeTHOCTH (Pa3InYUT OCHOB cylhema),
MIPEHOPMUPAHOCTH (O MPEICENHUKY BpXOBHOT KacaiMoHOT cy1a) ¥ MOJHOPMHUPAHOCTH (HEIOCTa-
jyhe o nmpectanky QyHKIHje Cy/aHje U Ty>KHOIa), i3MEeHe Ha3iuBa BpxoBHH KacaunoHu ¢y y Bpxos-
HU Cya U p. JIeo paqHuX oapendu Koju je CHa)XKHO KPUTHKOBAH TUIIA0 ce: cacTaBa Bucokor caBera
cynctsa (10 unanosa) u [IpxasHor Beha Tyxunana (11 uianoBa), oprana Koju oupajy u paspemiana-
Jy cyamje ¥ Ty>KHole a y Kojuma 6u BehuHy IpH oJuTyYMBarby nMala ,,lIOJMUTHYKA CTpaHa” — UCTaK-
HYTH IIPaBHUIM Ka0 WIAHOBH KOje Oupa BJIACT, JIOK Cy/I¥je U TYXKHOLH 1o Opojy riiacoBa IoCTajy
MamnHa. OcriopaBao ce U IIpeJiIor 1a HoBou3abpaHe Cyanje PBO OKOHYAjy M HOJIOXKE MPOrpam
o0yKe y MpaBOCy/IHOj aKaJIeMHjH, Kao ,,IOJTUTHIKOM rurrepy”, ¢ 003upoM Ha TO 1a 3a Ty aKaje-
MH]y HeMa YCTaBHUX rapaHIinja He3aBUCHOCTH. [IpobiaeMaTHYHO je OUII0 U peliethe 1a MHHUCTAP,
KOJH j€ HOTITYHO ITOJMTHYKA TUYHOCT, HMa [IPABO Ja MOKPEHEe TUCIMIUIMHCKU U IOCTYIIAK paspe-
nIera HOCHOIIa CyIUjCKe MU TyKujadke pyHkuuje. O KpuTHIM HAI[pTa aMmaHaMaHa u3 2018. Bu.
Jacmuna Xacan6erosuh, ,,Ka yctaBHUM amanIMaHuMa y TpaBocyl)y: Ka HE3aBHCHOM IpaBocyhy
y CpOuju, ninm nmak y CynpoTHoM cMepy*, 36oprux pagosa Ilpasnot gpaxyniveiia y Huwy 78/2018,
13-29.
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komucHju.® Kazma ce cBe 0BO ,,yCIIEIIHO peanusyje” ,,cTBapajy ce mpeaycaoBH 3a
ycBajarbe nmpomena Ycrasa”.t

Onbop 3a ycTaBHA MUTamka M 3aKOHOJABCTBO 00pa3oBao je Pamny rpymy 3a
u3paay akta o mpomenu Ycrasa Penyomuke Cp6uje (23. jyna 2021. ronuse)’ Ko-
jOj je KacHHje IMoBepeHa M u3paja CIIpOBEeIOCHOT YCTaBHOT 3akoHa (6. jyma 2021.
roaune). Pagna rpyna je y3 Hag3op (MHUILJber-a) BeHnenujancke KoMucHje Haru-
cajia HaIlpT aKTa O MMPOMEHN YCTaBa Koju je ycBojuo ckymmtuacku Ombop (6.
centemOpa 2021. rogune). Haponna ckynmuTuHa je ycBojuia AKT O IPOMEHH
VYerasa (30. HoBemOpa 2021. ronuHe) ¥ Ha KPajy YCTaBOTBOPHOT MTOCTYIIKA CBEYA-
HO ra nporyacuia (9. pedpyapa 2022. ronuHe, 3ajeJHO ca YCTaBHUM 3aKOHOM 3a
cripoBoheme AkTa). Y MeljyBpemeny, rpahanu cy Ha pedepennymy (16. janyapa
2022. roguHe) NOTBPAMIM yCTaBHE amanaMaHne (,,/la mu cte 3a moTBphuBame
AxTa o mpomenn Ycrasa Peny6nuke Cpouje?”, JIA — HE).® Ctoju ocHOBHA KpH-
THKa pedeperayma 300r MamKa JETUTUMHUTETA — ,,MOXKe ce pehu 1a ycBojeHH
aMaHJIMaHU HEMajy JISTHTUMHUTET KOJH C€ TPaXKH 3a HajBUIITU IIPaBHU aKT jeqHE
JprKaBe, OTHOCHO 3a HET0BE M3MEHE U JONyHE KOje PEACTaBIbajy cacTaBHH AHO
ycraBa®’ ¥V Be3m ca 0OBUM pedepeHIyMOM HABOJE Ce Kao CIOopHH: 1) pa3iosn u
OCHOB pacnucHBama pedepeHyma; 2) mpoIucH 1o KojuMa je oapkaH oBaj pede-
penayM; 3) HauuH cripoBohema peepeHnyMcKe KaMIamke U 4) pe3yTat pede-
penayma.® KonauHo, cnaba n31a3HOCT HA yCTABHOM pedepeHIyMy HECYyMIHBO

3 BenenujaHcka KOMHCH]a je BeOMa IIOJOHOCHO YYECTBOBAIA y MPOLIECY YCTABHE U 3aKOHCKE
npaBocyaHe pedopme aajyhu Mulberma, Koja Cy JIMCTOM IIPUXBaTaHa, HAa YCTaBHE aMaH/MaHe:
Opinions no. 1027/2021, 1047/21, 1067/2021, https://www.venice.coe.int/webforms/documents/defa-
ult.aspx?pdffile=CDL-AD(2021)032-e, https://www.venice.coe.int/webforms/documents/default.
aspx?pdffile=CDL-AD(2021)048-e, noTom ce u3jammasajyhu 1 0 HaIPTHUMa IPABOCY/IUX 3aKOHa,
Buj. https://Wwww.venice.coe.int/webforms/documents/?topic=27&year=all, kao u o Hanypry 3akona
0 pedepenaymy u HapoaHOj HHUIHMjAaTHBH, Opinion no. 1062/202, https://www.venice.coe.int/web-
forms/documents/default.aspx?pdffile=CDL-AD(2021)052-¢ [21. ¢pebOpyap 2023. roqune].

4 Buy. Ipeauior 3a mpomeny Ycraga PenyOiuke Cpouje, http:/www.parlament.gov.rs/upload/
archive/files/cir/pdf/predlozi_zakona/2020/1984-20.pdf [25. janyap 2023. roguse].

5 OdopMIbeHa je ¥ HEBJIAAWHA pajiHa TPyIIa KOja je mapaseHO Hallhcaia H3MeHe Yeraga y
noJsey npasocybha, Bun. https://www.cepris.org/wp-content/uploads/2021/09/Model-amandmana-
sa-obrazlozenjem.pdf [21. ¢pebpyap 2023. ronune].

% Ha pedepenaymy je Behuna usanuinx rpahana 3a0kpy»xusia oarosop ,,aa“ (1.189.460,
60,24%), a MamuHa 0r0BOD ,He (785.163, 39,76% tutyc 20.592 — 1,03% neBaxxehux rimacosa).
MebhytumM, cToje onpeheHe KpuTHKE y TIOTIIey JISTUHTUMHOCTH pedepenyma (u3naznoct 30,60%
a riacaio ,,3a“ cera 18,27% ox ykymHor Opoja Oupada, MOHOJIHTHH NOIUTHYKH cactaB CKyI-
HITHHE KOja je pacnucaina pedepenayMm), BlajaBuHe MpaBa (JOHET HOB 3aKOH O pedepeHIyMy H
HApOJIHO] MHUIIMjaTHBH HETIOCPEIHO Ipe pedepenayma, 25. HoBemOpa 2021. TOAMHE) HIIA CaMHUX
pesynrara (,,He* je mobdenuio y HajpehuM rpaioBuMa, HEOCTOjalke JOBOJHHO OMO3UIIMOHIX KOH-
TpOJIOpa Ha IIIaCaYKUM MECTHMa B y 0J00pruMa).

7 Goran Markovic, ,,Hoce li pravosude zaista biti nezavisno u Srbiji, Hereticus 1-2/2022, 144.

8 Mujonpar Panojesuli, ,,Pedeperaym y Cpouju — usmely HapoIHe BOJbE U MaHHITyJIAIHje™,
Hayuonannu uniuepec 1/2022), 199-200. Onmupuuje: ibid., 199-203.
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MOCTaBJba MUTAE JISTUTUMHOCTH AKTa 0 I3MEHaMa | JIONTyHamMa YCTaBa 1 HacTa-
BJba HECJIABHY TPAIHUIIM]y YCTABHUX aKaTa ca HEJOCTaTKOM JITHTUMUTETA.”

Hoge onpende Yerasa cy oj] peICTABHUKA BIACTH U JIeNa CTPYYHE JABHOCTH
Nozip>KaHe Kao akT yHanpehema ycTaBHOT HosokKaja npaBocyha, 0MHOCHO jauame
HE3aBHCHOCTH M CAMOCTAJTHOCTH CyJICTBA M jaBHOT Tyxwinamrea.’ Jlpyru neo
CTpYy4HE jaBHOCTH, Ka0 X TOTOBO LEJIOKYITHA OMO3ULIN]ja, aJId U HEKH IPEICTaBHU-
11 BJ1acTH,'! KPUTHKOBAJIA je MPEIJIOKEHH aKT O TPOMEHHU YcTaBa i Ouiia POTUB
TUX aMaHaMaHa.!?

VY norneny caapkuHe aMaHIMaHa, y Hajkpahem, yKUHYT je TpoOHN MaHIaT
cyauja u Tyxunaua of Tpu roaune. Cana ce Beh nmpu npBoM nzbopy Oupajy Ha
cranny GyHKIHjY. HapomHa cCKymmTrHA BUITIE HE OMpa Cyrje U jaBHE Ty KHUOIIE,
caJia je TO HCKJBYYMBO HAJISKHOCT MOCEOHMX CTPYUYHHX oprana, Bucokor caBeta
cyzactBa u Bucokor caBerta Tyxwunamtsa.'*> OBu opranu ¢y GpopMaiHO JIeroiu-

9 Irena Peji¢, ,,Constitutional referendum and judicial reform in Serbia“, 36opnux pagoea
Ilpasnot ¢paxynineiua y Huwy 94/2022, 79-80.

10 “IIpemarad u qOHOCHIIAIl aMaHIMaHa IOIILTH Cy O Hjeje ja mpaBocyhe Tpeba na Oyne
HE3aBHCHO O] OJIUTHYKKX euTa. J{aiu cy arcoiayTHH IPUOPHTET TOj HAEjH cXxBalieHOj HA HAYMH
KOJH HCKJbYUYyje OCTBApeHE APYIUX HJICja, KA0 MITO Cy MJIeje HAPOJHOT CYyBEPCHUTETA, ICMOKpa-
tuje u oaroBopHocTH. G. Markovié, 163. Bun. https:/iup.rs/st/vesti/vesti-iz-2021/okrugli-sto-ustavni-
amandmani-za-i-protiv/, https://uts.org.rs/za-jacu-nezavisnost-pravosudja-potrebno-je-menjati-i-
ustav-i-cinovnicku-svest-sudija-i-tuzilaca/, https://www.srbija.gov.rs/vest/685704/cilj-promena-u-
pravosudju-jacanje-vladavine-prava-i-pravne-sigurnosti.php [22. ¢pebpyap 2023. ronune].

' Ha mpumep, nctoBpeMeHH 4iaH Bucokor caBeta cyactsa u [{pxasror Beha TysKuiala.
https://balkaninsight.com/2022/01/14/serbia-votes-on-positive-judicial-reform-but-doubts-linger/
[22. bebpyap 2023. ronune].

12 Bun. Ilpomena Yemasa y obnaciiu iipasocyha, jasua cinymama: 13, 14, 16. u 17. centembpa
2021. ronpune, http://www.parlament.gov.rs/prenosi/arhiva.3703.html [25. janyap 2023. ronuse].

13 Ilpema ycBOjeHHM aMaHIMaHUMa Bianajyha cTpanka ce 6apeM HOMHUHAIHO OfipHYe
mpasa Jia, IPeKo CKyMIITHHCKe BelinHe KOjy KOHTpouuIe, cama oupa ,,cyanje moYeTHUKE™ H TO
U3rJie/ia Kao BEJIMKa )KPTBa M JJOKa3 IPHUBPIKEHOCTH MPUHLMITMMA CY/IHjcKe HezaBucHoCTH . G. Mar-
kovi¢, 145. C npyre ctpane, Benenujancka komucrja cMatpa a Hajsehy rapaHInjy He3aBUCHOCTH
(HocnouMMa mpaBocygHUX (yHKIHUja, Hai. C.0), 6uno na je ,,CroJpbHa™ Uil ,,yHYTpallbha“, MOTY
00e30e1uTH NpaBOCYAHH CaBETH. ,,3aHUMJIBHBO j€ [1a CE OBAj MPUCTYII CMaTpPa CBE PEICBAHTHUUM
YIJIaBHOM 3a OMBILE KOMYHHUCTHYKE 3eMJbE, KOje HEMajy yI0 YKOPEHhEHe U IeMOKPATCKHU JJOKa-
3aHe CHCTeMe U rje ¢y (opMaliHe HHCTUTYLMOHAIIHE 3alITHTHE Mepe MpeBrulamba CTPOro Hero-
JUTHYKUX TeJa 32 MMEHOBAE, IITO je O/l CYILITHHCKOr 3Ha4aja 3a OCUI'ypambe HE3aBUCHOCTH CY/I-
ctBa“. Milo§ Stani¢, ,,Sudski saveti u Holandiji i Belgiji“, Revija za evropsko pravo 24/2022, 60-61.
[pBu caBet mpaBocyha ocHoBaH je y @paniyckoj (Conseil Superieur de la Magistrature) 1946.
rogune. Opanirycku CaBeT je 6M0 HaJUJIeKaH 32 YIPaBJbambe MPaBOCYAHUM 0cobsbeM. Y Utanuju
je 1958. ronune ocHoBau [IpaBocynnu caset (Consiglio Superiore della Magistratura) na 6u ce
npaBocylje MoTIyHO 0CI000AMIO TTOTUTHYKE KOHTpOJIE. Taj MOen MpaBoCyIHOT caBeTa KacHHje
je IoCIy K10 Kao y30p u 1pyrum apxasama. Y Illnanuju u IlopTyraiy cy CIMYHH MOJIEITIH OCHO-
BAaHU HAKOH Ma/la JUKTAaTOPCKUX pPeKUMa CPEIMHOM ceaMieceTux roauna XX Beka. [leBenece-
THX rogrHa XX Beka, IPaBOCYIHHU CaBETH Cy OCHOBaHM y BehuHu npkaBa Llentpanne u Mcroune
EBporme. V [losbckoj je IlpaBocynuu caBet ocHoBaH 1990, y CnoBenuju, Pymynuju u Byrapckoj
1991, y XpBarckoj 1993, y JlurBanuju u Mantu 1994, y Mahapckoj 1997. ronune. Mapuna Matuh
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TH30BaHU. YHaIpeheHe ¢y ycTaBHe TapaHIlnje He3aBUCHOCTH CyIHja i CaMOCTaJI-
HOCTH jaBHUX Tyxuiana. Cmarpa ce a je To HOCTUTHYTO 00e30ehuBamem crai-
HOCTH CY/IHMjCKE U TY)KUJIauke PyHKITHje, YHOIICHEeM V YCTaB pa3jiora 3a pa3pere-
e Cylldja U Ty)KUJana u JeTaJbHUM T'apaHlfjaMa bUX0BEe HEMPEMECTHBOCTH.

Kputuke ycraBHIX amMaHIMaHa OTHOCHIIE CY Ce, M3Mel)y ocTalror, Ha HEKOITHKO
HajBOKHUJUX YME-EHHUIIA KOje UX, MMajyhn y BUIY BHXOBO HArJIO JOHOIIEHE Y3 ,,110-
TIPIIKY* CTI0Jha, IPUKA3Yjy Kao ,,yCcTaBHE aMaHMaHe U3 HyKJIe™, yCBOjeHe OUUTIICITHO
y BEJIHKO] TIPECHU]jH, TIOMUTHYKU MOTHBHCAHO].* TIpBO, MpOLEIy paHU alK jeHAKO
Y CYIITHHCKH NTPUTOBOP TH4e ce HapomHe cKynmmTHHE Kao opraHa KOju JOHOCH
VYcraB — uMana je Mambak JErHTUMHUTETA jep Y 0] HUje Ouiio onosuuuje (riaBHe
OTTO3WIIFIOHE CTPAHKE CYy OOJKOTOBAJIC IPETXOMHE N300pe). 3aThM, yCTaBHE Tapariyje
HE3aBUCHOCTH M CAMOCTAJIHOCTH Cy caMo JeJTMMUYHO YHanpelhene, a mpu oy du-
Bamby 0 M300py Cy[IHja ¥ TYKHJIAIa OCTaBJbCH j€ IIPOCTOP 32 TIOJUTHIKH YTHIIA].

Homotexunuukn, AKT 0 mpoMeHHn YcTaBa 00mITyje pelakTOPCKUM c1abocTuMa
Y TIPOITYCTUMA, a camMa KopHuIinheHa aMmaHAMaHCKa TEXHUKA POMEHE yCcTaBa HUje
nocnenna Beh ce MOXke Ha3BaTH XHOPUIHOM, n3mely ameprdke u eBporicke.”® Yera-
BOMHCAI] C€ HUjE IPKao MPUOTHMIKHO UCTOT HUBOA OIMIIITOCTH PETYJINCARha jeMCTa-
Ba HE3aBUCHOCTH U CAMOCTATHOCTH. Heku HHCTUTYTH Cy TpeHOpMUpaHH (HermpeMe-
CTHBOCT CYyJIHja FIIH YOIIIITE TI0JI0)Ka] jJaBHOT TY>KIJIAIITBA), @ IPYTH HETOBOJHHO
ypehenn. Takole, HEMOMYCTHBO je Aa ce KOPUCTE PA3TUUYUTH H3pa3u 3a UCTa 3Ha-
4ema: ,,HaBPIIeH-E PaTHOT BEeKa™ U ,,CTHIIAHE YCIIOBA 3a TICH3H]Y** W ,,IT0jeTHHA "
u ,,koukpetan®. Takohe, HapogHa ckyniuTrHa je ycBojuiia YCTaBHU 3aKOH 3a CIIPO-
Boheme AkTa o mpomenn Ycrasa (30. HoBeMOpa 2021. romuHe), mpe Hero IMITOo Cy
camMH TH aMaHJMaHH MOTBpheHH Ha ycTaBHOM pedepennymy (16. janyapa 2022.
TONWHE).

Penedunucano je Haueno mojese BIACTH TaKO Ja C€ MO HOBOM YCTaBHOM
pemewy ogHOC U3Mel)y Tpu rpaHe BiiacTH, 3aKOHOAABHE, U3BPIIHE U CYACKE, 3a-
CHHBa Ha ,,Mel)ycCOOHOM IpOBEpaBamy U paBHOTEXKH ‘. YMECTO JOCAAALIHE PEUH
,,KOHTpOJIA* YHET je TEPMHH ,,[IPOBEPABATH ", Malla Cy T€ pEYH HECITOPHO CHHO-
HUMU. To CyIITHHCKH HUj€ HCIPABUIIO TPEIKY Y YCTaBHOM Ae(UHHCAY Hadena
nozese BaacTu'® ma ce oBa M3MEHa TUM MPpe YHHH OecMucieHoM. [TapiaMeHTapHu
CHCTEM TIOYMBA Ha capajmu U Me)yCOOHOM OorpaHnvaBamy ABE I'PaHe BIACTH I10-

Bomikosuh, ,,Ty>KuJ1auky caBeTH U TapaHIiyja Ty KHIauKe ay TOHOMHUje y ip)kaBama 3amnajaHor bai-
kaHa“, Ananu llpasnol paxynineiua y beoipagy 1/2017, 170.

14 JTapko CumMoBuh, ,,.YcTaBHU aMaHIMaHu U3 HYkJ1e*, 360prux pagosa [pasnol axynitieiia
v Hosom Cagy 1/2022, 114.

15,V cTBapu, OBM aMaHIMaHH Cy WIAHOBH KOjEMa ce Memajy moctojehie ycraBre oxpenoe.
JlakJie, CpIICKM 3aKOHOABALL je 3a/{pKa0 XMOPHUIHHU 00K yCTaBHE HOMOTEXHUKE, KOJU IOTHYE U3
Conmjanmuctnuke Pemy6nuke Jyrociasuje u koju je caayBad camo y Cpouju, Lpuoj ['opu u Ce-
BepHOj Makenonuju®. I. Peji¢, 78.

16 TlorperHo nouMae 1 peBolere aHTIIOCAKCOHCKOT YCTABHOT 1ojMa checks and balances.
Omnmupuuje: [[. Cumosuh, 97-9.
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JUTHYKOT KapaKTepa, 3aKOHOaBHE M M3BPIITHE BIACTH, a CYZCKa BIIACT j€ He3aBHU-
CHa ¥ U3BaH MHCTUTYIIMOHATN30BaHUX BUIOBA CAPaIhe M KOHTPOJIE MOJTUTHIKUX
rpaHa BJIACTH.

VY U3BOpHOM TEKCTy YcTaBa HUCY OMJIM HAaBEACHHU Pa3jio3u 3a paspellee
Cylvja ¥ jaBHUX TyXXIana. AMaHAMaHuMa ce TO UCTIPABHIIO, aJTH C€ OTHIILIO y
JIpYTY KPajHOCT jep HECABECHOCT MJIM HECTPYUYHOCT HUCY PA3JI03H 32 pa3peliehe
Cyllvja ¥ jJaBHUX TyXXujara. Pa3mnos3u 3a pa3pememne cy ocyaa 3a KpUBHYHO JEII0
(ka3Ha 3aTBOpA O] HAJMAKHE MIECT MECEIN) U TeKHU JUCIUILTMHCKY MMPEKPINAj IITO
3HAYH Ja CyaHja KOju roarmHaMa JOHOCH ITOTPEITHe TIpecyie He MOXe OUTH pas-
pewen. [TocTaBibeHa cy U CHa)KHHUja jeMCTBa HEMPEMECTUBOCTH cyauja. Hamme,
cynuja 0e3 cBoje carllaCHOCTH MOKE OMTH MPEMEIITEH y IPYTH CYI CaMo Y CITy-
Yajy YKUJama Cy/ia WU aKO Ce YKUHE IMPETEkKHU JIe0 HAIJISKHOCTH Cya.

W3 dhopmynaruje aa ,aman Bucokor caBeTa cyacTBa M Bucokor caBera TyKu-
JANITBA Kojer je u3abpana HapomHa CKynIuTHHA HE MOXKE OMTH YJIaH MOTUTHIKE
CTpaHKe MpOou3Ja3u JAa YIAHCTBO y MOJUTHYKO] CTPAHITN HIj€ TPaBHA CMETHha
Ja jeqHo Juie Oy/e KaHuI0BaHo, a IOTOM U n3adpaHo 3a ynaHa Bucokor caBe-
Ta CyJ/ICTBa WM BUCOKOT caBeTa Ty XMJIaITBa. AKO TEK MOCIE HEeTroBOT H300pa
MOCTOjH HECTIOJUBOCT (yHKIHM]je y BrcokoM caBeTy cyncTsa uiu Bucokom caBety
TYXXWJIAIITBA Ca YWIAHCTBOM Yy MOJUTHYKO] CTPAHIIH, TO TPOTUBPEYHN HAMEPH Ja
ce JIenoauTU3yjy OB opranu.!’

bpoj unanoBa Brcokor caBeTa cyacTBa M BUCOKOT caBeTa Ty KIUIAIITBA 0CTA0
je nenpomemeH (11), maga um je cactaB OuTHHje MoauduKoBaH. Bucoku caBeT
CyIICTBA YMHU: MIECT CyIHja Koje Onpajy KoJiere Cyauje, YeTHPH HCTAaKHYTa TIPaB-
HUKa Koje Oupa Hapomna ckynmTiHa u npenceHuK BpxoBHor cyna mo ¢pyHk-
[IHjH, TOK je y BUCOKOM Ty XKMIauKOM CaBETY YjlaH U MUHHUCTAp MIPABJIE, a jJaBHUX
Ty)miamna je ner. Meljytum, Hema OMKUX YCTABHUX KPUTEPUjyMa 32 3Barhe
WCTaKHYTOT MPaBHUKA, OCUM JIa ©Ma HajMame JIeCeT TOAMHA MCKYCTBA Y IIPAaBHO]
CTPYLH U J1a je JoCTojaH 3a Ty pyHKuHjy. OcTanu ycaoBH NPENyILITEHH Cy 3aK0-
HUMA. YKomuKo HapomHa CKymiTHHA He TOCTUTHE MBOTpehrHCKy BehnHy 3a n300p
WUCTaKHYTHUX MpaBHUKA, OKpeHyhe ce pe3epBHU, anti dead-lock mexanuzam,
pany mpeBa3uiaXerma 3acToja, KOjiu YNHH KOMHCH]ja O TIeTOpO (hyHKITHOHEPA.

VYcraBne npomene oO0yxBartuie cy u 11 amanamMaHa Koju ce OAHOCE Ha jJaBHO
Ty>kmitamTBo. OTIIITa oreHa je Ja je aMaHAMaHuMa ITPOMEELCH TOJI0Ka] jJaBHOT TYKH-
JIAIITBA Ka BUIIIE CAMOCTAITHOCTH, a M0JI0’Kaj HOCKJIALA JABHOTYXIJIauKe (DYHKIIH]je
Takohe je moomo ooprce Behe ayTOHOMHOCTH 1 3aIITHTE. HUje morpenrso TBpauTu
Ja je jaBHO TY KUJIAIITBO, HocMaTpajyhu yctaBHe ogpende, ctajio y paBaH CyacTBa
KOMe Cy ofipaHuje TocTojehe ycTaBHe TapaHInje HE3aBUCHOCTH joIn yBehane.!®

17 Ibid., 109-10.
18 Ty)HITAIITBO je ¥y CaBPEMEHMM €BPOIICKUM JpKaBaMa 3aKOHCKA KaTeropuja, a y HeKuMma,
kao o cy benruja, Mahapcka, ITosscka, Imanuja u @paniycka, Ty KHIAITBO je yCTaBHA HH-
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[Iponsnasm nma ce moyeTHA ycTaBHA ofipenda o ,,jeUHCTBEHOM U CAMOCTAJTHOM
JABHOM TY>KMJIAIITBY MOXKE YU TATH U TAKO JIa CE Ty PaJ¥ O HE3aBUCHOM JIPKaBHOM
oprany. Jla v je mprupoaa jaBHOTY KIUIAYKe BIIACTH TaKBa Jla O MOTJIa Y TIOTJICTY
HE3aBUCHOCTHU OMTH M3jeJHa4YeHa ca cyacTBoM? Pexin Orcmo nia 300r BpeTe camor
CBOT T10CIIa — TOWEHE OKPUBIJHEHUX, OATOBOP MOYKE OMTH caMO HeTraTHBaH. JaBHO
TYXHJIANITBO jé KPUBUYHOM TMOCTYIKY MPE MPUCTPACHO, HETO IITO je 00jeKTUBHO.
OHo 3acTyna (HaBHja 3a) ONTY KHUITY ¥ KOPUCTH CBE ITpaBHE MOryhHOCTH Y HacTO-
jamy Jla TOKaKe ONTYKHE HaBOJIE, /1a UX CYJI IPUXBATH U Jla y TOM CMHCITY To0e-
IIA IPYTy CTpaHy — omopaHy. 300T npyraudje Mpupoae HUje OTHMaTHO GopMaTHO
M3jeHaYaBaTH MOJI0KA] CYJCTBA U TYXKIJIAIITBA, aJu 3a oJpeheHa pemema Koja
JIOTTPUHOCE HE3aBUCHOCTH Y Pay CyHja CBaKaKo jeCTe y OMIITEM HHTEpeCy 1a Oymy
NpOIIMPEHa M Ha TYXHIamTBo.'” AMaHIMaHuMa je TO y 100pOj MEPH U YUHELEHO.

[a 1 he ce hopmaiTHe, M HEKE CYIITHHCKE, IPOMEHE YHYTap jaBHOTYKUJIad-
K€ OpraHu3allije Koje MOYHbY N3MEHOM Ha3MBa HOCHJIAIA jABHOTYKHUJIAuKe PyHK-
[IMje OIPa3uTH U Ha MoBehame caMOCTATHOCTH y paay JAOCaJallbuX 3aMEHHUKa
JaBHHX TyKuJiana (cajia jABHH TY>KHOIIH), oJroBopuhe, BEpoBaTHO HE TaKo Op30,
cama Ipakca. 3Haud Jja OBY IIPOMEHY TT0JIoXKaja TeK Tpeba Ja MOTBPAN PEaTHOCT, a
TIpe TOra ¥ HOBO 3aKOHOABCTBO. DopMaliHa IPOMEHA je ¥ KOPUTOBaH CacTaB OpraHa
KOju OMpa jaBHE TY>KHOIIE T€ TIPOMECHCHHI HAYWH HETOBOT O TyUYHBambha (3aKOHOM),
IpoIINpenhe yHoTpede MpaBHUX CPEeCTaBa, OYyCTaBIbEHE OAPENON O pa3peLiey
1 cyOOopAMHAIMY U Ap. Y CYIITHHCKY ITPOMEHY IT0JIO)Kaja HOCHIIAIA jaABHOTY K H-
nayke QyHKIHje yOpajaMo cTaaHU (I0’KWBOTHH) MaHAAT.

2. UIBMEHE IIOJIOXAJA JABHOI' TY>KUJIALITBA
U CIIOJbHA 1 YHYTPAILIBA OAI'OBOPHOCT

[onasna popmyialyja Koja je 10 caja ouiia o0eiexje mojoxaja jaBHoOr Ty-
JKUJIAIITBA Y YCTABHOMPABHOM CHUCTEMY je camocTanHocT. OHa je moapa3yMenaa
WHCTHTYLMOHATHY OJ[BOJEHOCT OJ IPYT'HX jJaBHUX ayTOPHUTETA (CyZ0Ba, yIIpaBe
U JIp.) ¥ ay TOHOMHOCT y mocTymnamy. CaMOoCTaTHOCT KBAJTMTATHBHO je HYKET CTe-
[ICHa Y OJIHOCY Ha HE3aBHCHOCT KOJY y)KHBajy CyJIOBH U CYyJIH]e, a KOja Mmoapasy-
MeBa MOTIYHY ayTOHOMU]Y Y pajy, 0€3 HKaKBOT CIIOJbI-ET MIIH YHYTAPUHCTHUTY-
UOHaTHOT yTHIaja. O0eIeK]y caMOCTaTHOCTH CaJla je 10JaTa jeIMHCTBEHOCT
(,,JaBHO TY>KHJIAIITBO j€ JEAMHCTBEH M CAMOCTAJIaH APXKABHU OpraH (...)" 3a Kojy

crurynuja. Jorg-Martin Jehle, ,,Prosecution in Europe: Varying structures, convergent trends®,
European Journal on Criminal Policy and Research 8/2000, 27.

19 HecyMm®BHBO je TAYHO Aa TYXXUIAIITBO KMa IPYTavnjy IPHPOLY, YIOTY U 3a1aTak of Cy-
JIOBA M CyIHja — OHO HE OJITyYyje KOHAYHO O HEYHjUM MIPaBUM U 00aBe3ama, OJJHOCHO HE pelIaBa
Ha ay TOPUTATHBAH HAYMH CIIOP O MPaBy. AJIK M caMO BOheH-e KPUBUYHOT MOCTYIIKA MOXKE JOBECTH
JI0 TIOBPEJIC JbYJICKHX IIPaBa U IITETE OHOME KOjH je TOEBCH Y HECTPYYHOM, TeHICHIIMO3HOM WIIH
HecaBecHOM nocTynky. G. Markovié, 161.
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ce He MOXe Ca CUTYpHOIINy yTBPAUTH IITA TAYHO 3HAYH. AKO y3MEMO y 0031p
Jia je ,,Cy/icKa BIAcCT jeAMHCTBEHa Ha TepuTopuju Pemyommke Cpouje™ (um. 142
VYcraBa), n1a je ,,ipaBHA Niopeak Pemryonmke Cpouje (je) jenmHcTBeH (W 4 1 94
YcraBa) u 1a je ,,reputopuja Pemryonuke Cpouje (je) jennHcTBeHa (...) (w1 8 Ycra-
Ba), OH1a OU ¥ jeIMHCTBEHOCT jaBHOT TYXHUJIAIITBAa MOTIJIA JIa TTOJIpa3yMeBa jeu-
HO CHCTEM jaBHOT TYXXKHJIaIITBa Kao ypeheny (xujepapxujcky) opranuszamnujy. To
JaJjbe 3HAUM M J1a HeMa MOKPAjHHCKOT MIIM JIOKAJHOT jaBHOT TY>KWJamTsa, Beh
camo JpxkaBHOT. OCTaje HeOPEUYCHO 3allITO je JeTUHCTBEHOCT Mopasia OMTH HarJia-
1IeHa, OJHOCHO HaBeIeHa Y YCTaBy.

Y camoj Ae(hUHHUIUjU TIOCTIA JABHOT TYKHIJIAIITBA OCTAJIO j€ ,,TOICHE YUHHIIIa-
1[a KpUBHYHUX M JPYTUX KaXKbUBUX JIeNa’, ali HeMa BUIIIE ,,[Ipe/y3uMarha Mepa
3a 3aIITUTY YCTABHOCTH M 3aKOHUTOCTH* (M3BOpHU 4. 156 YcTaBa). YmecTo Tora
YHETA je mupoKa (hopMyIIaruja AeoBama: ,,BPIIN IPyTe HAIJISKHOCTH KOjuMa ce
IITHTH jaBHU nHTEpec oapehen 3akonom™ (wi. 155 Yerasa). Taxo je jaBHO Tykuiia-
IITBO CTAJIO Y Pe Ip’KaBHUX OpraHa Koju pajie y OIIITeM HHTEPEeCy MIIH Ta IITHTE
(xao mpencennuk Perryonuke, Biaga, Hapoqna ckynuituna, cynoBy, YCTaBHH CyI).

VY npunor yuBpirhema caMOCTaIHOCTH jaBHOT TY>KMJIAIITBA CTOJH M HOBH-
Ha ycTaBHe 3a0paHe CIOJFHOT YTHIAja Ha jJaBHO TYKMJIAIITBO U TYXKHOLA ,,y T10-
CTyNamy U ONJy4YUBaly y MOjEAUHOM MpEeAMETY  (Hocal je 3abpaHa yTulaja
Ouna 3akoHCKa Kateropuja). Jlonyie, 3a0paHa HIje U3pHYNUTA HUTH CE THYE CAMO
,,HEIPUMEpEHOT yTHIaja” (kao Koj cyauja), Beh je nara mupe, anu y 0naxoj Gpop-
MU — MOT'YhHOCTH: ,,HE MOKE C€ YTHUIIATH Ha jaBHO TyXuiamTBo™ . HemoryhHocT
YTHIIAja Ha JABHOT TYKHOLIA HHjE y BE3H Ca OJHOCUMA YHYTap jJaBHOT TY>KHJIAIITBA
jep TMoCTOju MHCTUTYT 00aBe3HOT yIyTcTBa. M TO je pa3nuka y oqHOCY HA CYIUjy
KOju je 3amTrheH of yTHIlaja Kako YHYTPAITHET TAKO U CIIOJhATITELET.

dopmMaHOCT KaKBa je MpOMeHa MMEHa HajBUIIIET TYKHUJIAIITBA, KOje je yMe-
CTO peryOIMYKo 1mocTaso BpXoBHO jaBHO Ty KMIIAIITBO, IIpaTe M M3MEHE HAa3NWBA
HOCHJIAIA JaABHOTYKIIAYKUX QyHKIM]ja. PenyOnudky jaBHU Ty KUIAI] je TIOCTa0
BpxoBHH, a ocTanu QpyHKIIMOHEPH Cy TJIaBHH jJaBHH TY KHOLH (I0Ca Al jaBHU
TYXXHUOLM) U jJaBHHU TY>XHOLM (localallmbi 3aMEHUIM jaBHUX Tyxuiana). OBo
Moke OMTH M 3HaK HalmylITama nocrojehe Tykuiaadke (MOHOKpATCKe) OpraHu3a-
1yje, ca jeqHUM TYKHOLIEM U F)beTOBUM 3aMEHUIIMMA, aJli 0CTaje YHYTPAIIbH XHU-
JjepapXxujCcKu OJTHOC KOjU Tpajic 00aBe3Ha OIIITa U KOHKPETHA YIIYTCTBA, OCTaje
MehyTykuiauka olrOBOPHOCT, Ka0 ¥ XHjepapXxHuja YHyTap caMor CHCTEMa jJaBHOT
TY)KUJIAIMITBA (TY)KUJIAIITaBa YeTHPH HUBOA).?

OnroBOpHOCT je OMTaH €JIEMEHT T0JI0Kaja jaBHUX TYJKHIara. AKIIEHAT je
OCTaBJbEH Ha YHYTAPTYKUIAYKY OArOBOPHOCT (TJIABHH jJaBHH TYKHOLU HE O/ITO-
Bapajy HaponHoj ckynmTruaM), A0K caMO BpXOBHH jaBHHM TY>KHJIaIl OJroBapa

20y pehunu gprkaBa MoCToje MOCTOjH MOryhHOCT M3/1aBarba OMIITHX ¥ MOCEOHMX YIyTCTaBa
TY’KHOLIMMa O] CTPaHEe PyKOBOJIHMOLA y TY)KUJIAIITBY a y LIUJbY YCMEPaBarba MOJIUTHKE cyOHjarba
KpuMuHajia y 3emsbu. J. M. Jehle, 27.
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crosba, HapoaHoj ckymmTuaM (,,3a pai jaBHOT TYKIJIAIITBA U CBOj panx’, Wwi. 156
VYcraBa) jep ra oHa u Oupa. BpXoBHU Ty KHJIall OATOBapa Ha ONINTH HA4YHMH, 3a
CBEYKYIIaH paJl jABHOT TYXKUJIAIITBA, HE U 32 TIOCTYIAhE Y HOJ@,Z[I/IHOM MPEIMETY.
3anpikaHa je Mpexka OIrOBOPHOCTH, CaMO cajia ca ,leyra‘lI/IJI/IM HA3WBHUMa HOCH-
nana QyHKIHMja: TIaBHU jJaBHH TYXKHUJIAI] OJIrOBApa 3a CBOj paj M paj Ty KHJIAIITBA
BpXOBHOM jaBHOM TY>KHOITy ¥ HETIOCPETHO BUIIEM INIABHOM jaBHOM TY)KHOILLY, &
JaBHU TY>KHOLIM OATOBapajy 3a CBOj paj INIABHOM jaBHOM Ty»kuoiy. HoBuHa je, y ox-
HOCY Ha M3BOPHHM TEKCT, Ja hie 0Baj cucteM oAroBopHOCTH OMTH pa3pal)eH 3aKOHOM.

CHaxaH apryMeHT Jia jaBHO TY)KHJIAIITBO HE Tpeba, HUTH MO)Ke OUTH y yCTaB-
HOM CHUCTEMY I10 TI0JI0Ka]y (HE3aBUCHOCTHU) M3jeIHAUCHO ca CYJCKOM Bialihy je
0CTaBJbame 00aBE3HHUX YITYTCTaBa KA0 CBOJEBPCHUX ajiaTa 3a paJi jaBHUX TYIKH-
nara.”! [lltaBuiire, aMmaHaMaHiMa Cy 00aBe3Ha YITyTCTBA MOJUTHYTa Ca 3aKOHCKOT
Ha yCTAaBHU HUBO WITO CBE Ka3yje Jia ce CYIITUHCKU HE MOXE TOBOPHTH O MOTITY-
HOM HaIyIITamy MOHOKPATCKe OpraHusaimje Tykuiamrsa.?? C apyre cTpase,
VHOIIICHE HHCTUTYTA YIYTCTBA y YCTaB TPIU MPUTOBOP HEMOTPEOHOT MUPEHa
yCTaBHE MaTepuje jep ce paju O YHYTPAIIHUM jaBHOTYKHJIAYKUM OHOCHMA
KOjU Ce TUYY MOCTyMNamha W HUCY O]l BAXKHOCTH 3a LEJOKYITHH YCTABHU TOJIOKA]
JABHOT TY)KHMJIAIITBA y CHCTEMY BIIACTH.

VYcraB pasiuKyje OniiTa i KOHKpeTHa obaBe3Ha ynyTcTsa. Omiira ooaBe3Ha
YIyTCTBa MOXKeE JIa M3Ja caMO BpXOBHU jaBHM TYXWJIall M TO Pajii OCTBapemha
KyMYJIaTHBHO Oipel)eHNX 1nJbeBa — 3aKOHUTOCTH, ACTOTBOPHOCTH H jeTHOOOpa-
3HOCTH Yy pany. Omira yrmyTcTBa Tpeda, Takie, ja ciiye eUKacHOCTH Y pasy,
yjeqHauaBamy npakce (MOCTyMama), a CBE TO Paj MOCTH3amba 3aKOHUTOCTH. Ha-
Bol)eHe 3aKOHUTOCTH KA0 IHIJba MOXE M3TTICAATH U CyBHUIITHO jep jaBHO Ty KHUJIa-
HITBO YBEK MOpa Jia MOCTYMa y CKIIAAY ca 3aKOHOM.

21'Y ®paHIryckoj, Ha IpUMep, TIOJI0XKa]j TYKHIAIITBA Ce OTIIe/Ia Y XHjepapXujcKoj CTPYKTY-
PH Y KOjOj Cy TYKHOLH AY)KHH A2 MOLITY]y YIIYTCTBA CBOJUX HEMOCPEHO MPETIOCTABIBEHUX.
Tysxuouu Mory OUTH pa3pelicH: 1 TOTYNBeHHE ¢y MUHHCTPY npaiae. Herke Csongorf,, The pro-
secutor’s legal staus in comparative law perspective®, Selected papers presented at 4th International
M-sphere conference for multidisciplinarity in science and business, Zagreb 2015, 85.

22 JIpsKaBHO TYXXHJIAIITBO je OOMYHO OPraHU30BaHO Ka0 MOHOKPATCKH M XHjepapXHjCcKu
opraH y KOMe HIKHU TY)KHOLU HUCY MOTHYHO He3aBUCHH Y cBoM pany. Ante Novokmet, ,,The Eu-
ropean public prosecutor’s office and the judicial review of criminal prosecution”, New Journal of
European Criminal Law, Vol. 8, No. 3, 2017, 379. Y Cp0Ouju je, 10 OBUX aMaHJAMaHa, jABHO Ty KHJIa-
IITBO OWJIO UHOKOCHU gPIICA8HY OPIaH YMjUM PAJIOM je PYKOBOIHUO jaBHU Ty xkuall. OpraHusaimja
JABHOT TY>KMJIAIITBA HA MOHOKPATCKOM Havelly 3Ha4H JIa jaBHU TY>KWJIAIl BPIIM QYHKIN]Y jaBHOT
TY)KHJIAIITBA @ 3aMCHHUK jJABHOT TYKHOLIA I'd 3aMCEbYjC Y BPLICHY TyKHIIa4Kke QyHKIH]C U IykKaH je
Jla IOCTYyTIA TI0 heroBUM yIryTcTBHMA. Brun. Patko Mapkosuh, Yeiiasno ipaso, beorpan 2015, 531,
Jparan M. CrojanoBuh, Yciuasno ipaso 11, Hum 2009, 337. Ha npumep, y Hematxkoj je jaBHO Ty-
JKHJIAIITBO MOHOKPATCKH OpraH, IIe CBAKM jaBHH TY)KMJIAL [IOCTYyIa y HME PYKOBOIHOLA TOT TYy-
skmmamTBa (CaBe3HOT JIPyKaBHOT TY’KHOIA, TPKABHOT TYXKHUOIA WIH OKPY>KHOT Tyxuomna). Volker
Krey, ,,The public prosecution-role in criminal proceedings under the rule of law. Legal situation in
Germany with comparative law remarks on UK and USA®, 2009, 10, https:/ubt.opus.hbz-nrw.de/
opus45-ubtr/frontdoor/deliver/index/docld/455/file/46_Krey EBook.pdf[23. debpyap 2023. roauue].
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KonkpeTHa ymyTcTBa THIY C€ TIOCTYTamka Y IMOjeINHOM IpenmMeTy (Hajuenrhe
KPUBHUYHOIIPABHO] CTBapH) U MPaBo Ja UX U3/ajy UMajy, Kako BpXoBHU jaBHH
Ty KHJIAI] TAKO M CBAKH TJIABHU JaBHU TY>KHJIAIL, aJId HE MOJI jeJTHAKUM YCIIOBUMA.
MelyTim, 10K HEMOCPETHO BUIIH jaBHH TY>KMJIall MOKE U3aTH 00aBE3HO YITyT-
CTBO CaMO aKO TIOCTOJH CyMiba Y e(DHUKACHOCT WITH 3aKOHUTOCT IIOCTYamha HUXKET
TJIABHOT jaBHOT TY’KHOLA (CyMEba MOXKe OUTH OMIIO KaKBa I1a U HajMamer HHTEH-
3UTeTa), BpXOBHU jaBHU Ty KIUJIAIl MOYKE U3IATH 00aBE3HO YITYTCTBO 3a MOCTYIIAkE
y TI0jeqUHOM IpeaMeTy 0e3 003upa Ha TO J1a JIM MOCTOjU CyMba Yy e(UKacHOCT
WJTM 3aKOHHTOCT TIOCTYTIakha HEKOT TTIaBHOT Tyxuona. Takohe, BpxoBHU jaBHH
Ty XHJIAl MOKe 00aBE3HO YIyTCTBO M3JaTH CBAKOM IJIABHOM JaBHOM TY>KHOLLY,
a BUIIM TJIABHU JaBHU TY)KHIIAI] CAMO HEIOCPEJHO HIKEM TJIABHOM jaBHOM TY-
uony. OBaKko ycTpojeHa MaTepHja 00aBe3HHX YIyTCTaBa U3pa3uTO Harjamana
TYXKIUTAYKY XHjepapXujy U cyOOpauHANN]Y U UCTHYE TI0JI0XKaj BpXoBHOT jaBHOT
TYKHOIIA.

CyMmba, Kao yCIIOB H3/laBarba YIyTCTBa, MOpa ce TUIAaTH e(UKACHOCTH WIIH
3aKOHUTOCTH MOCTYMamka OHOT'a Ha KOra ce YIyTCTBO oAHOcH. OBJIE CY, 32 Pa3IUKy
O] OTIIITET YIYTCTBA, €PUKACHOCT U 3aKOHUTOCT MOCTABJHEHH KA0 alITePHATUBHU
YCIIOBHU. 3aKOHUTOCT Ka0 JICO MHCTUTYTa 00aBe3HOT YIIyTCTBA MOYKe OUTHU MpaB-
HO MTpoOJIeMaTHYaH jep aKo Ce CyMIba J1a HUKY TJIaBHU JaBHH TY KHJIAII TTOCTYTIa
MPOTUBHO 3aKOHY, He Tpeba aa My ce npy:xka nomoh y pany, seh 6u o cam Mopao
Jia TOTHaaHe moj yuap 3akona. OH CHOCH OITOBOPHOCT 32 HE3aKOHUTO TIOCTYTIa-
e, a 00aBE3HO YIYTCTBO HE MOKE a ra 0CJI000IM Ol OTOBOPHOCTH 32 KPIICH-E
3aKoHa. Y YCTaBy je Hallla MECTO jOIII jeTHa oipenda Koja HaM HU3TJIeia CyBUIITHOM
— 0 Jy’)KHOCTH MOCTYyMarma Mo 00aBe3HOM YIyTCTBY. UMM je yIyTCTBO 00aBE3HO,
jacHO je a ToCTOj! M Ty KHOCT OHOT'a Ha KoTra ce Ta o0aBe3a OJHOCH.

Jla He OM HMYKU TTIaBHU jaBHH TY KHJIAIl WJIM jJaBHH TYXKHJIAL OUJIH Y OTacHO-
CTH J1a OMTHO CMambe MITH YaK M3ry0e CBOjy CaMOCTATHOCT IOCTyTajyhu mmo obaBe-
3HUM YIIyTCTBUMa, y YCTaBy ce Hallao ¥ IPUTOBOP, Ka0 IPABHO CPEICTBO MPOTHB
00aBe3HOT YITyTCTBA (Y CIyYajy CYMbE /1a je 00aBE3HO YITYTCTBO HE3aKOHUTO HUJTH
HEOCHOBaHO). OBJe MPUTOBOP CBAKAKO Jla MMa OIPaBIAE, aIH OCTaje KPUTHKA
Jla TO HHje YCTaBHA MaTepHja.

3. IIOYETAK N ITPECTAHAK JABHOTYXXUNJIAUKE ®YHKIINJE,
CTATVYC

YcraBHa MpoMeHa Koja je UICTHIaHa U Kao HajBaKHIja THYe ce n30opa mpa-
BOCyAHHX (QyHKIHOHEpa. Jok je n300p cynuja moTmyHo uaMemteH u3 Hapomgne
CKYIIIIITHHE, 32 jaBHO TYXXHUJIAIITBO TO HHje TaKo jep je m30op BpxoBHOTr jaBHOT
TYXKHOLA y 0CTa0 y HaIekHOCTH CKyIIITUHE (TOAYILE, cajl Ha IPEIOr Ty KUIay-
KOT caBeTa, a He Biasne). CBe ocrtane Tyxuole oupa Bucokn caBeT Ty XuamrTsa
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(. 158 Yerasa).?? JIpyra OUTHOCT THYE ce YKHIamka H300pa Ha oapelheHo Bpeme
— jaBHHU TY’KHOIIH C€, Kao  Cyauje, Oupajy Ha ctanny GpyHkiujy.>* OBe usmexe,
HAUEITHO TJIeJIAHO, IIOIUKY CAMOCTAITHOCT TYKHUJIANITBA, aJTH KOHKPETHE OJlpe/I-
Oc Tprie u ogpeheHe kpuTuke.

Omryky o n3bopy BpxoBHOT jaBHOT Ty:KHOIIa 3ap>Kaa je, kao rmpaso, Ha-
POJIHA CKYTIIIITHHA, aJIH B0j Cy TY Y IIOJTUTUYKOM U IIPABHOM CMUCITY BE3aHE pyKe
jep Bmama Bume He yuecTByje y MOCTYIKY Kao mpemrarad. Ha mecty Braze je
Bucoxu caBeT Tyxunamtsa. BpXoBHU jaBHU TyKUJIaIl ce OMpa Ha IECT roJuHa,
Ha jaBHOM KOHKYPCY OTBOPEHOM 3a CBE JIUIIJIOMHUpPaHe MPAaBHUKE KOjU UCITYHha-
Bajy 3aKOHCKe ycioBe. Mima MoryhHOCT camo jeJHOT MaH1aTa, IITO je HOBUHA.

Kako 6u n360p BpxoBHOT jaBHOT TyKHOIIa OMO W HEKU OOTUK ITOJTUTHIKOT
criopa3yma yHyTap MpeJICTaBHUYKOT Tella, 10 PBU MYT je y Halll yCTABHU CUCTEM
yBelIeHa TPONETUHCKA CKYMINTHHCKA BehmHa — 32 n300p je moTpedHO HajMame
150 Hapoguux nocinanuka (Bua. wi. 105 ct. 3 Ycraa). OBakBa BehuHa U3MCKyje
na mmel)y Branajyhe(nx) crpanaka v oro3uItyje gohe mo ogpeheHor koMmpomuca.
VY cnydajy f1a ce To He Aecu y gatoM poky (30 mana), YcTaB je mpeaBuieo pesep-
BHH HauMH n300pa BpxoBHOT jaBHOT TyXuomna (anti-dead lock Mexannzam) Koju
he ce akTuBuparu y HapeaHuX (1Mo ucteky poka) 10 nana: nzabpahe ra npencen-
Humy CKyMImTHHE, YeTaBHOT 1 BpXoBHOT cyna, BpXoBHM jaBHH Ty KHJIAIL (TIPET-
XOmHM) 1 3aIITUTHHK Tpal)ana, BehuHoM riacoBa. CacTaB OBe KOMHCH]E je TIpe-
opnalyjyhe amonmutryan, ocuM npencennrka Haponrae ckymmTrae ocTamu QyHK-
[UOHEPH HUCY YCITHULIY MOJUTUYKOT OPraHa HUTH UM je J03BOJHEHO OUTH UYJIaHO-
BUMa MOJIMTHYKe cTpanke. [IpakTnaHo, MaHeBap HapojiHe CKyTIITHHE je cCAaCBUM
CYy’KE€H, CBEJIcH Ha MOTBphMBame WK 0101jare Ipesiora Brcokor caBera Tyxu-
JIAIITBA jep OBaj OpPTaH Mpeiake caMo jeTHOT KaHIUIaTa.

['maBHOT jaBHOT Ty»HOIIa U jJaBHOT Ty KHOIla OUpa, IO/ YCIOBUMA YpeheHuM
3aKOHOM, 2> BHCOKH CaBeT TY)KHJIAIITBA, C THM Ja C€ TJIABHH jaBHH TY)KUJIal| Oupa
Ha MIECTOTOJUIIGY MaH AT, a GyHKIIMja jaBHOT TY>KHOLA je CTaJIHA.

JlomaTHa TapaHIFja cCaMOCTAIHOCTH JaBHOTYKIJIAYKUX (yHKIIHOHEpa je
HaBoleme paszsora 3a npectaHak PyHKIUje y YCTaBy, aJid HE Y TIOTIYHOCTH, JIOK
j€ U3BOPHUM YCTaBHHUM ojipendaMa TO y IEIOCTH OUJIO IPEMYIITEHO 3aKOHY.

23 TlocTymak yCcTaBHE peBH3Hje Takohe je OTBOPHO MUTAHkE YCTABOTBOPHE U 3aKOHOJABHE
cynpemanuje HapoaHe ckyniuTiHe Koja ce CBe BHILE OrpaHHyaBa, ay ,,cllydajy npoMeHa y obiia-
cTH npaBocyha jomuio je u 10 camopaspnamiherma“ CKYMNIITHHE jep je YCBOjUIa PELICHE 0 KOME
BHIIIE HE OMpa HOCHOIe TPAaBOCYTHUX QyHKIHja (ocuM BpxoBHor jaBHor Tyxuona). Balint Pasztor,
»Proceduralni aspekti ustavne revizije u oblasti pravosuda i ograni¢enje nadleznosti Narodne
Skupstine”, Pravo-teorija i praksa 2/2022, 10.

24 “CranHocT cyaujcke (QPyHKIHUje JaHac je CTeKa CHAary JOrMe Tako Jia ¢e CBaKO MPOTH-
BJbCHE OBOM HAYEJly MOYKE CMAaTpaTH eKCTpaBaraHTHOIINY Koja HeMa MHOT'O U3IJIe/ia Ha yerjex ™.
Yrpkoc ToMe, cTalTHOCT cynujcke GyHKIuje nMa 030uibHe Henoctatke. G. Markovié, 147. O kpu-
THLH CTATHOCTH cynujcke GpyHkuuje Bum. ibid, 147-51.

23 3aKOoH 0 jaBHOM Ty>kuiaamTy (2023), wi. 80-93.
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Pazno3u 3a npecranak GpyHKIHje BpXOBHOT ¥ TJIABHOT jJaBHOT Ty KHOIIA TIPE
MPOTEKa MIECT TONHA ¢y MeljycOOHO UCTH, & THUY CE UITH BOJbE CAMOT HOCHOIA
(GYHKIMje UM cy TO pa3Jio3u Ha Koje Ta BoJba He yTude (wi. 158 Yerapa). Kaga
mpecTaHe Hamepa 3a 00aBJbambeM QyHKIIHje, 00nIHO he y hopMu mricane ocTaBKe,
npecratu u cama pyHkuuja (mo Ycrasy: ,,ako caM TO 3aTpaxu‘’). J[pyru pasnor
Kpaja QyHKIHje je OKOJIHOCT KOjy MOKEMO CMaTpPaTH BHILIOM CHIIOM — YKHIAhe
JaBHOT TY>KIUJIAIITBA Y KOME j€ TJIaBHU jaBHU TYKHJIAIl Paauo (TPUPOTHO, HE OJI-
HOCH ce Ha BpXOBHOT jaBHOT TYKHOLIA).

[IpecTanak mocTojama yclioBa HEOMXOAHUX 32 U300p Ha PYHKIIH]Y, TOIYT
paJiHe CrOoCOOHOCTH M CPIICKOT JIPXKABJHAHCTBA, TaKohe Cy pa3io3n 3a MpecTaHaK
pykoBoachux (yHKIHja y jaBHOM TYXHIATBY. [Tocinenbu pasor 3a MPeKu /I
Tpajama QyHKIHje BPXOBHOM jaBHOM TYKHOIy M TJIABHOM JaBHOM TY>KHOILY j&
MIPOTHUBAH HUXOBO] BOJHH M IIPABHO j€ HAJOCETIFUBH]H — paspemiemke. MelyyTum,
pasiiosu 3a paspelenhe OCTAIN Cy 3aKOHCKA MaTepHja (3a pa3iiuKy Off pa3pelicmha
jaBHUX TY’KHIIalla), OCHM ,,0CYyJIC 32 KPUBUYHO JIeJIO Ha Ka3Hy 3aTBOpa O] HajMa-
IbE IIECT MECENH * KOja je Halllla MecTo y YcTaBy (Tpeba: mpaBHOCHAKHE 0Cy/e).2

dyHKIIM]ja TIaBHOT TYKHUOIIA je 3amTuiieHa — ’beH HOCHJIAI] HMa TIPABO JKaJjl-
0c YcTaBHOM Cy/Iy KOja UCKJbyUYyje YCTaBHY KaJi0y, ajIu je HEjaCHO 3allTO j¢ OBJIC
n30cTaBJbeHA PyHKIH]a BpxoBHOT jaBHOT TyXnoma (,,[[poTuB omiyke (...) o Tipe-
CTaHKy (DyHKIIMje IIaBHHU jaBHU TY KMl IMa [IPaBo Ha skasi0y YcTaBHOM cyny (...) ).
Onpenba na ,,BpxoBHM jaBHM Ty>KHJIall ¥ TJIABHU jaBHU TY>KUJIAI] KOjUMa IIPEcTaHe
¢dbyHKIM]ja 0cTajy Ha (DYHKITHjH jaBHOT TY>KHOIIA, Y CKJIATy ca 3aKOHOM * HHje J0-
BOJHHO MPELM3HA, HUTH je TauHa. Y onpel)eHuM cliydajeBUMa Kaja mpectaje py-
koBojeha japHOTY X HIIauka pyHKIHja HE MOXKE c€ OCTaTH HU Ha yHKIUjH jaBHOT
TYKHOIIA jep CYy C€ CTEKJIN YCIIOBH U 3a MpecTaHak (yHKIIH]je jaBHOT Ty»)uoma. To
Cy: TpajHU r'yOHTaK pagHe CIOCOOHOCTH, I'yOUTAaK JPXKAB/HAHCTBA, OCY/Ia 38 KPH-
BUYHO JICJIO HA Ka3HY 3aTBOPa O HAjMabe MIECT MECCIH).

VY VYcraBy cy amanamanoMm (cama 9. 160 Ycrara), 3a pa3iuKy o H3BOPHOT
TEKCTa, HABEJICHU CBH Pa3jio3u 300T KOjUX jABHOM TYIKHOILY MOXKE TpeCcTaTh (yHK-
1Hja mpe ,,HaBpIICHha pajJHOr Beka™ (Tpeda: ,,MCIYyHhEeHhe YCIOBa 32 CTAPOCHY
nmer3ujy”, wi. 101 ct. 2 Yerara on 1990). Iopen pa3iora, BOJbHHX U HEBOJPHUX,
Koju cy Beh HaBeJleHU KOj IpecTaHka (hyHKIUje BpXoBHOT jaBHOT Ty»KHOLA H

26 Hocuual jaBHOTY HJIauke QYHKIUje paspeiasa ce ako je MpaBHOCHaKHO ocyhen 3a
KPHBUYHO JICJIO Ha Ka3HY 3aTBOPA Ol HajMakbEe MICCT MECELH UIIM aKo j¢ Y MOCTYIIKY 3a YTBphU-
Bambe Pasiiora 3a HEroBo pa3peliekhe YTBPHCHO [a je YIMHUO TeXaK JUCUHMIUIMHCKH MPEKPIIaj
KOjH, TIpeMa olieHH BHCOKOT caBeTa Ty KMUIIAIITBa,030MJbHO ITETH YIJIEAY jABHOTYKHIauKe QyHK-
LH{je ¥ MIOBEPEHY JaBHOCTH Y jaBHO Ty XMIamTBO ", wi. 103 cT. 1 3ak0Ha 0 jABHOM TYKHJIALITBY.
VY craBy 2 uctor uiaHa 3aKkoHA MMOJ pa3pellehe, a He MMoJ] IpecTaHak (YHKIH]e, TIOJBOAH CE U
HaBPIICH:E Pa/IHOT BeKa BPXOBHOT 1 ITaBHOT jABHOT TY)KHOLIA: ,,] TaBHHU jaBHU TY>KHJIAll pa3peria-
Ba CE M KaJla HaBPLIM 65 roAnHa )KUBOTA. BpXOBHHM jaBHU TYXHJIall pa3peliaBa ce U Kajia HaBpIIx
67 ronuHa KHUBOTA".
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TJIABHOT jJaBHOT TYKHOIIA, OBJIC Cy PAa3JIo3H 3a paspellckhe HaBeJCHN y YCTaBy.
Iopen ocyne 3a KpUBHYHO J1eJ10 (Ka0 KOJl PyKOBOAMJIAIA JaBHOT TYKUJIAIITBA),
JaBHU TYXXHUJIAIl CE pa3pernraBa 300T JTUCITUTLIMHCKOT TIpeKpInaja. JInety mucin-
MUITMHCKHX MpeKpiIaja yTBplyje 3aKoH U Ja 6u OMo mogo0aH 3a pa3zpeuie-e Mopa
OWUTH CBPCTaH y TPYITY ,,TEMIKUX"* TUCIUIUTHHCKUX TIpekpinaja.’’ Y3 oBaj 06jeKTHB-
HU yCJIOB, HYKHO je J1a 3a pa3peliemne Oye HCIyHheH U CyOjeKTUBHU (IUCKPeLH-
OHH) yCIIOB: J1a C€ pajy O MPEKPIIajy KOju BUCOKHM caBeT Ty KUJIAIITBA OICHYje
TaKBUM Ja 030UJBHO MITETH YTJEy jaBHOT TYXKUJIAIITBA HIIU IOBEPEbY JABHOCTH
y jaBHO TykuianitBo. [1IteTa rmo yrien u moBepeme y jaBHO TYKUIIAIITBO CY YCIIO-
BU KOjH 3aBHCE CaMO OJ] AMUCKPELHOHOT cyaa Bucokor caBera TyKujamTsa, C
0031pOM Ha TO Ja HEMa HAIMMCAHUX OMMKUX KpuTeprjyma. OHO MITO je TIOAI0KHO
030MJBHOj KPUTHLIU JECTE N30CTaBIbakhe HECTPYYHOCTH Kao pa3jiora 3a paspelie-
we. ,dyBame™ jaBHOT Ty)KHOIIa KOjH TIOTPEITHO paan (2 TUCIIUTUTHHOBAH j€) Ha
JOKUBOTHOj (PYHKIHjH, MPEACTaBIba Napag0KC CTATHOCTH jaBHOTYKHUIIAUKe
¢dbyukmmje. TyXumar Tako 0cTaje Ha IMociIy 0e3 003upa Ha IMITETY 110 TTPaBHHU CH-
CTEM U CBaKOT T'pal)aHrHa KOja HAacTaje HErOBUM PaZOM.

WHCTHTYTOM IMYHHTETA jJEMYH CE CAMOCTAITHOCT JABHOT TYXKHJIalITBa, BpXxoB-
HOT jaBHOT TY>KHOLIA, TJIABHUX jJaBHUX Ty KHJIAlla ¥ jABHUX TyKujana (Bug. 4. 161
VYcrapa). IMyHUTET je IpaBHA 3allITUTA jaBHUX Ty Xkuiarna. OHU YKHUBajy UMYHH-
TET HEOATOBOPHOCTHU (MaTepHjalHU) U HEHOBPEAUBOCTHU (IPOLECHHU). Y OIHOCY
Ha JI0CaJlalllihe YCTABHO PElICHkhe, MaTEPHjaIHH UMYHUTET je MPOIIUPEH — He
OJTHOCH C€ caMO Ha U3PaKeHO (1aT0) MUILJbEHH-E HETO U Ha JOHETY oITyKy. OBaj
AMYHHUTET BaKH HEOTPAaHUUICHO, OCUM jEITHOT U3y3eTKa — HeMa JIEjCTBO Y CIydajy
KaJl ce, y Be3H ca JaTUM MUIIJBEHEM UITH JJOHETOM OJTYKOM, YYUHH ,,KDUBHYHO
JIeJI0 OJT CTpaHe CYAMje WM jaBHOT Ty kuora““. Kox oBor m3y3eTka HUje HU HaBe-
JICHO J1a c€ UMYHHUTET IIPBO MOpa OAY3€TH Ja OM Ce YOIIITE MOrao BOAUTH MOCTY-
NaK, HUTH je HAITUCaHO KO JIOHOCH Ty o/uTyKy. OBaKkBa IpaBHa Ipa3HUHA HE MOXKE
OouTtn npeBasul)eHa 3aKOHOM jep y YcTaBy Hema openoe ,,y CKIaay ca 3aKOHOM .
NMyHHATET HEIOBPEAUBOCTH je, Tienajyhu My 1ejcTBO, Hacliel)eH u3 u3BOpHOT
TekcTa Ycrasa (mpuiarofeH Ha3uBuMa (hyHKITHOHEPA): ,,BpXOBHU jaBHM Ty KUIIall,
TJIABHHM jaBHU TYKHJIAIl ¥ jJaBHU TY’KHJIAIl HE MOT'y 0e3 of00pema Bucokor caBeTa
TYXHJIAIITBA OMTH JIMILIEHH cJI000/i€ y MOCTYIKY MOKPEHYTOM 300T KPUBHYHOT
Jleia YIU-EHOT y BE3H ca BpIIeHkeM cBoje GyHKIrje. OH Tpaje oK ce o0aBiba
jaBHOTYKHUJauka pyHKIUja. UIMYyHUTET ce aKTUBUPA aKO je IOKPEHYT KPUBUYHU
MOCTYIAK ¥ TO 300T HEKOT' KPUBUYHOT Jieia YUHEHOT Y BE3U ca 00aBJhbamheM
jaBHOTY)MIIauke (pyHKIHje. UMyHHUTET Nak mpecraje Ja BaXKu ako ra ykuHe Bu-
COKH CaBeT TYXXHJIAIITBA IIITO j€ 10 TYKUJIaYKy CaMOCTAITHOCT 00JbE PEIICHE 01
paHujer Kaja je 3a yKkuJame UMYHUTeTa OMo HaJjiexaH of0op 3a npaBocyhe Ha-
POJIHE CKYTIIITHHE.

27 By, ui. 115 cr. 2-3 3aKoHa 0 jaBHOM TYKHIIAIITBY.
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HNucTuTyTOM HecmojuBOoCTH 00€30¢ehyje ce caMOCTaTHOCT jaBHOT Ty KHJIa-
1ITBa, BpXOBHOT jaBHOT Ty KHOLA, TTIABHUX jABHUX TY>KUJIAlA M jJaBHUX TYXKHUJIala.
AMaHIMaHU Cy 3aIpyKalid HECTIOJHBOCT jJaBHOTYKUJIauke (PyHKITH]e ca HEKOM Apy-
roM (YHKIIHjOM, TIOCTIOM MJTH IPUBAaTHUM HHTEPECOM, IITo Onnxe ypehyje 3akoH.
YeraB mak 1mo3Haje caMo jeqHy KOHKPETHY HECIOJUBOCT jaBHOTY KHITauke (PyHK-
[{je — ca WIAHCTBOM Y MOJUTHYKO] CTpaHIH (,,JaBHU TY>KHOLH HE MOTY OHTH
YJIAHOBU TIOJUTHYKHUX CTpaHaka (...)“, @wi. 55 cT. 5). Ha ocHOBY Hauena momerne
BJIACTH JaCHO j€ J]a HOCHOLIY JaBHOTYKMJIAaUKHUX (DYyHKIMja HE MOTY 00aBJbaTH OUIIO
KOjy (GyHKIMjy yHyTap 3aKOHOJABHE, M3BPIITHE WIIH CY/ICKE BIIACTH, HUTH HA HHKHUM
HUBOMMAa BEPTUKAIHE TO/eJIe BIACTH (pernyOInIKoM, OKPajHHCKOM U JIOKaJTHOM).

4. HOBM BUCOKH CABET TYXUWJIAIILITBA

YcraBaum amanamanoM (X XIV) je npoMemeHO MMe OBOM JIp’KaBHOM Opra-
Hy, ox1 panujer [pxxaBHor Beha TyxunamrTsa y Bucoku caBeT TykmiamTsa (1o
y30pYy Ha CYZICTBO), aJIi MY je HoBa JAe(hMHUIU]a TOTOBO UACHTUYHA CTapoj — [ pikaB-
Ho Behe je 6o (camo) ,,opran®, a CaserT je ,,Jp>kaBHU opraH. Takohe, yHeT je
CHHOHUM (sic!) Koju uckazyje meroBy GyHkuujy — CaBeT He ,,rapanTyje’, momyT
Beha, Beh ,,jemun’ caMOCTaITHOCT jaBHOT TY’KMJIAIITBA U FheTOBUX (DYHKITHOHEPA.

Bucoku caBeT Ty XHIJIAIITBA je caMOCTaJlaH JIp’KaBHH OpraH (He U He3aBHCaH
nonyT Bucokor caBera cyacTsa) 28 jep je ¥ jaBHO TY)KHJIAIITBO TEK CAMOCTAJTHO.
Cager je oapeleH peko CBOjUX LKUJbEBA: Jla 00€30e1U MpaBHEe U MaTEpHjaTHEe
yCJIOBE 3a CaMOCTaJIaH paJl jaBHOT TYXXKHMJIAIITBA U J]a JeMYH, OTHOCHO 1 3aIITH-
TH CaMOCTAJTHOCT y pajly jaBHOT Ty KHJIAIITBA. [[paBHE ycIoBe 32 CaMOCTaITHOCT
CageT 00e30elhyje moHoIemeM ONIITHX U TIOjeIMHAYHUX PaBHUX aKara, a Ma-
TEpHUjaTHA CETMEHT CaMOCTAJIHOCTH CTBapa ce aKTHBHOCTUMA MOMYT MaTepHjal-
HOT OIIpeMarba jaBHOT TYKHJIAIITBA 32 HECMETaH! paJl, 00e30ehnBama HOBUaHUX
HakHaaa (TPUHAAJICKHOCTH) HOCHOLIMMA jaBHOTY Xuiadke pyHkuuje u ap. CaBet
CaMOCTAJIHOCT JaBHOT TY)KMJIALITBA IITUTH U jaBHUM pEaroBameM Ha CIIOJbHE
yTuuaje (IpUTUCKE — ,,HUKO U3BaH jaBHOT TY)KHJIALITBA HE MOXKE YTHULIATH Ha
JaBHO TY>XKIJIAIIITBO W HOCHOIIE jaBHOTYXUJIadke (PyHKIHje y TIOCTyNamky U Ofl-
Jy4YHBamy y MOjeAMHOM mpeamMeTy®, 4. 155 ct. 3 Verasa),?’ monyT nmporxose
MCX0Ja KPUBHYHOT TTOCTYIKA KOjy Jaje MOTUTHYApP U3 U3BPIIHE BIACTH.

28 [ToceOHM Ty KUIIAYKK caBeTH nocroje y [lopryranuju, 3eMmibama okpyskermba: CIOBEHH]H,
Xpsarckoj, C. Makenonuju, L{paoj 'opu, 10k cy MEIOBUTH (IIpaBOCYTHH) CaBETH OPTaHU30BAaHU
y ®pannyckoj, Uranuju, bearnju, Pymynnju, byrapckoj, Bocan n Xeprerosunu, Typckoj. Omn-
mrpHUje o oBuM tenuma: Jbyouma Aparamesuh et al., Tyocunauxku u ipasocyguu cageiiu, 53-118,
https://uts.org.rs/wp-content/uploads/2007/11/saveti.pdf [25. ¢ebpyap 2023. rogune]. Bug. M.
Maruh Bomkosuh, 178-84.

29 3aKOH 0 JABHOM TYKUJIAILITBY, 4. 6, TPEIU3UPa, a 3apaBo cyxasa Ycras (sic!) rosopehu
0 ,,HeIIPUMEPEHOM YTHIA]y* (IOMYT pelerha y Cy/ACKOj BIacTH).
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Hpyru cTaB wiana 162 roBopu 0 HaJIKHOCTHMA BHCOKOT caBeTa Ty KuJia-
LITBa, KOje€ Cy MPOIIMPEHE Y OAHOCY Ha MPETXOIHO cTame. OBIe HUCY HAaBelICHE
CBE HAJUIC)KHOCTH, Beh UX Ha/a3uMo 1 y Ipyrum oapeadama YcraBa u 3aKkoHa. "
Bucoku caBeT Ty)KuIalTBa je mocrao, HamecTo Biiane, npeaiarad HajBUIer
JaBHOTYKHJIAUKOT (PyHKIIHOHEPa — BpXoBHOT jaBHOT Ty»kHoma. HaseaeHo je u na
Bucoku caBet Ty>kuiamTBa uMeHyje Bpiuona ¢yHkiuje BpxoBHor jaBHOTr TY-
YKHOTIa, MaKo je TO J0 cana ouio ypeheHo camo 3aKOHOM O jaBHOM Ty KHJIAIITBY
(panuju ui. 36, cana wi. 41, c TUM Aa je mpakca Ouia fa ce MaHIaT ol HajBUIIE
TOAVMHY JaHa YBEJIMKO IMPOayKaBa).’!

Bucokom caBeTy Ty>KuaiTBa cy npomupeHa n30opHa opiamhema Tako Jia
cazia Orpa cBe IpyTe jaBHOTYKIJIadke (yHKITHOHEpE — TJIaBHE jaBHE Ty KUOIIC U
jaBHE TY>KHOLIE, U OJUTydyje O IpecTaHKy muxose pyHkuuje. OBuM je (hopmanHo)
YKHHYT J0CaJIalllbH YTHIIA] IPYTUX OpraHa Biactu, Binage y normyHoctu a Ha-
poziHe ckyniITuHe y Behewm jieny, Ha KaJJpOBCKY IMOJUTUKY Y JABHOM TYKHJIAIITBY.
[Toctymak n3bopa je ypeheH 3akoHOM U CIIPOBOIH CE TI0 YCIIOBHMA U3 00jaBJHEHOT
jaBHOT KOHKYypca. OIyKy 0 IpecTaHKy jaBHOTYXujauke ¢pyHkuuje CaBeT JOHO-
CH KaJIa Ce 3a TO MCITYHE YCIIOBU MPOMUCAaHU YCTaBOM M 3aKOHOM BehHOM of1 ocam
rinacosa (BuA. ui. 158 u 160 Yerasa, un. 20 3akoHa),

Bucoku caBeT Ty XuamTBa 3aapkao je 0poj wiaHoBa Koje je umaio Jpxas-
HO Behe TyKUJIalITBa, ajly je MPOMEmeHa CTPYKTYpa wWiaHcTBa.>? [To MULILbEY
Upene Ilejuh, mocToje 3Ha9ajHEe yCTaBHE ITIPOMEHE Y TIOTJIEY cacTaBa U m3bopa
yiaHoBa BUcokor caBeTa Ty>Kujama Te ce OH ,,3Ha4ajHO pa3iuKyje’ He caMo Of
CBOT TIpeTXoaHmKa Beh u o Brucokor caseTa cyactsa.’® Ako molhemo o (XUmoTe-
TUYKE) MOJIeTIC Ha JIBa YHYTpalllkha ,,rad0opa’, MPeACTaBHULIU jJaBHOT Ty KHJIAIITBA
1 MaJbe MMajy BehuHy y OBOM OpraHy, Majia je ibUX0B Op0j YMameH — yMECTO cellaM
caj ux je mect. Tabop ,,ocTanux" je mpoMermeH u Opojuano yeehaH — yMecTo yHU-
BEP3UTETCKOT IIpodecopa Mpapa, aJBoKATa U MPeCeIHIKA TPaBOCYIHOT of00pa
Haponne ckyntune, cana je y CaBeTy 4eTBOPO UCTaKHYTUX ITpaBHUKA. O HHX,

30 3akon 0 Bucokom casery Tyxunamrsa (2023) u 3aKOH O jABHOM Ty KHIIAIITBY.

31 Huje yobuuajeHo ja ce Bpuimial Ouio Koje jaBHe QyHKIHje y3uKe HA HUBO YCTABHE
HOpMe I1a HHje jaCHO YMMe ce PyKOBOAMO ycTaBomucal yHocehu Bpinona GpyHkuuje y Yera, TUM
npe o Bpinian GpyHKI#je npeaceHnka BpxoBHor cyia Hije npeaMeT YCTaBHOT perynincama
(Bun. wi. 150 ct. 2). Axo je pasior ToMe OHO CI0XKEH MOCTYMak n3bopa BpXOBHOT jaBHOT TYXKHO-
I1a KOjH 3aXTeBa BUCOKY TpoINeTHHCKY BehuHy y HapoqHoj CKymIITHHY 1, anTepHaTHBHO, BehnHy
netoujane komucuje (BuA. wi. 158 c1. 1-3 Yerasa), 3060r dera jako Moxe jaa ce O1okupa nzdoop
0BOT' yHKIHOHEPA, OIET je HOMOTEXHUYKHU IIPUMEPEHH]E Ja HHCTUTYT ,,Bpuimian GyHkunje
Oyze ypelyeH 3akoHOM, jep je u3y3eTak a He MpaBuiio n30opa Ha QyHKIH]Y.

32 [IpBH IOKYMEHT KOjU IPELM3HUje TOBOPH O CACTaBy U HAUMHY M300pa TYKUIIAYKHX CBETa
je Hdexmapanuja o HaueIMMa jaBHUX TyKuiana — Hamyseeka nexnapanuja EBpornckor yapyxkema cy-
IIUja U TyKuiana 3a cnodony u nemokparujy (MEDEL) u3 1996. ronune. M. Matuh bormkosuh, 175.

3 1. Peji¢, 86. 3aHUMIBMBO je [a Cy Mpejsiarad yCTaBHUX MPOMEHA OJUTyYHIIN JIa CacTaB
JIBa CaBeTa, Cy/ICTBA U TY)KWJIALITBA, Oy/ie HACHTHYAH CaMO y HOTJIe/ly HCTAKHYTUX IpaBHUKA. [bid.
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YETBPTH UCTAKHYTH MTPABHUK ,,3ay3€0" j€ jeTHO jaBHOTYKUJIauko MecTo. [Ipeocta-
T 4JIaH je MUHHCTap HaAJIeKaH 3a npaBocyhe Koju je oBre, 3a pa3iuky on Buco-
KOT caBeTa CyJCTBa, 3aJP>Kao MECTO.

l'opan Mapkosuh cmarpa na y CaBety, 110 IUTaWky cacTaBa, BEIIUKY U T0-
TEHIIHjaJTHO OMTyayjyhy yiory nobujajy momutuuke enute. On ykymHo 11 wra-
HOBa mecT Oupa HaponaHa ckymiTrHa (YeTUPH UCTaKHYTa IIPABHUKA, MUHUCTPA
HaJIJISKHOT 3a ImpaBocyhe u BpxoBHOT jaBHOT Tyxuoma). Mel)y mruma, MUHHUCTAp
je MoJIMTHYKA TMYHOCT Ta He Tpeba HU MOCTaBJhaTH MUTAKE J1a JTU OU OHO IMoJu-
THYKH HEyTpajaH MPIIMKOM H300pa jaBHUX Tyxuiamna. [lurame je na mu 01 To
OWMJIM ¥ UCTAaKHYTH IIPABHULIY 112 U BpXOBHU jaBHU Ty WIIall, IITO OU 3HAYUIIO Ja
MO THYKE €JTUTE MOTY PadyHaTH Ha OTIPHUITHKE TTOJIOBIHY YJIaHOBA OBOT OpPraHa,
HAPaBHO y 3aBHCHOCTH KO CYy KOHKPETHH YJIAHOBH M KOJIUKO CY MOJJIOKHH TOJTH-
THYKHAM yTUmajuma. [locToju MoryhHOCT TakBOT yTHIIAja YIIPaBoO 300T TOTa IIITO
ce yak mect wianoBa Casera 6upa on ctpane Hapoaue ckynmtune. Crora je 6poj
HMCTAaKHYTHX NpaBHUKA y CaBeTy Tpebasao 3HaTHO CMAmbUTH, HA jeTHOT MIIH JIBa,
a noBehatu 6poj Tyxunana.>

CBH 4JIaHOBHM MUMajy jeIHAK TIOJ0Aj MPUIMKOM OIJTYUHNBakha — PACTIONAKY
JeIHUM TJIACOM, OCHM IITO ,,MUHUCTAP HAJJISKAH 3a IpaBocyhe He riaca y mo-
CTYIIKY 3a YTBphUBame MUCITUTLUIMHCKE ONTOBOPHOCTH JaBHOT Ty kuoma* (4. 163
CcT. 2 YcraBa), ITO je MOTIOpa CaMOCTATHOCTH JaBHOT TYKUJIAIITBA U OTKJIOH OJI
yYTHIIaja U3BPITHE BJIACTH.

N360p unanoBa Bucokor Ty>KHJIa4KoT caBeTa U3 pejia jaBHUX Ty KUjana
HHje IpeaMeT YcTaBa Beh 3akoHa B OJIBHja Ce€ TI0 APyTradujeM MOCTYIIKY Y OTHO-
Cy Ha u300p UCTaKHYTHUX IpaBHUKA Y Haponnoj ckyntuau (ypehen 3akoHoM o
Brcokom caBeTy Ty XWITamTBa). JaBHU Ty>KHOITH, Oymyhu ananosu CaseTa, Oupajy
Ce HeTMOCPEHO Ha 300prMa OpraHU30BaHUM Y jaBHUM TYKUJIAIITBUMA, TJIACO-
BHMa jaBHUX TYXXHUJalla, TTITAaBHUX JaBHUX TY)KHJana ¥ BpXOBHOT jaBHOT Ty»KHO-
ua. [IpaBo kanaMIO0Bakha UMajy CaMo jaBHU TY KHOIH (HE IMIaBHU, HUTU BpXxoBHU
jaBHH Ty’KHIIall). YcTaBHa oapenda o ,,Bohemy padyHa 0 HajIIHpoj MPEICTaBIbe-
HOCTH jaBHUX Tyxuinana“ (4. 163 ct. 3) mogwke nterutumuteT CaBeTy U KOHKpe-
TH30BaHa je 3aKOHOM. 3HAYH J1a TI0 OPTraHU3aIlHOHO] IIIEMH jJaBHOT TY KHJIAIITBA,
y BucokoM caBeTy Ty KuiamTBa 4aHCTBOM TpeOa Jia Oy/1y 3acTyIJbeHa CBa jaBHA
TYKHUJIAIITBA, O HAjHIKET 10 HajBHUINET.> [ TaBHM jaBHU TYKHUIIAI[ HE MOKE OUTH
Oupan y Bucoku caBet Tyxuiamrsa. Pasnor oBoj 3a0paHu, KOju OLEHyjeMO JOOpUM
permemeM, MO 1a ce Moke Hahr y MOTHBY yCTaBOTBOPIIA 1a YOIIa)Ku WHa4e HaJl-
pehen nosioxkaj rTaBHOT jaBHOT TYKHOIIA Yy OHOCY IpeMa jaBHOM Tyxuoiry. Kako

34 G. Markovi¢, 162.

35 3akoH 0 BUCOKOM CaBeTy TY>KHIIANITBA, WI. 26, je KOHKPETH30BAO MUTAKE IIUPOKE MTPE/i-
CTaBJbEHOCTH M3a0paHUX jaBHUX TY)KHJIALlAa Y TOM OpraHy: jenaH u3 PemyOmmuKor jaBHOT Ty KH-
JIAIITBA, jelaH U3 alelallMOHUX TYXKMJIAITaBa, TyKUIalTBa 3a OpraHu30BaHn KpuMuHai u Ty-
KMJIALITBA 32 paTHE 3JI0YMHE, je/laH U3 BUIIMX TYXKHUJIALITaBa, 1Ba U3 OCHOBHHUX TYXKHJIALITABA.
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j€ XHjepapxuja y TYKIJIAIITBY 3a7pskaHa, OBO je jellaH MyT OMIITET jadama Imo-
JI0XkKaja jJaBHUX TYKHOIIA.

[Nopexn n36opa BpxoBHor jaBHOT Ty»)uo1a, HapoqHa cKymmTHHA je 3a1pKa-
J1a ¥ ©300p YeTBOPO UCTAKHYTHUX TIpaBHUKA (paHUje je Onpasia mIpakKTHIHO CBUX
11 wraHOBa, IOCPEHO U HEMOCpenHO). McTakHy TH MTPaBHUK je, 110 YCTaBy, TUILIO-
MUPaHH [IPaBHUK ca HajMame JeceT roJANHa HCKYCTBa y MpaBHOj cTpyuu. To je
MIpaBHUK KOjH C€ MOYKe CMaTpaTH (011 Kora?) HICTaKHYyTHM, OTHOCHO YTJICTHUM. Y3
JIBa €r3aKTHA MO3UTHBHA yCJIOBA, TPABHUYKO 3BAHE U JICCETOTOAMIIELE HCKYCTBO,
U je/laH HEraTUBaH — YWIAHCTBO Y TOJUTHYKO] CTPAHIH,® YeTaB OMHbE U 1a
WCTAaKHYTH IIPaBHUK MOpa OUTH HOCTOjaH (PyHKITHjE, TOK Cy OCTAJIH YCIOBH ONpe-
henu 3akoHom. Ty ce paspaljyje U ycJioB JOCTOJHOCTH, KA0 JIMYHHU KBAJIUTET, OJI-
HOCHO MOPAJTHOCT KOjy MCTaKHYTH MPaBHUK MOpa Jia moceayje.’’

J1oOpo je HOBO pelliee O IBa KaH/INaTa 38 CBAKO MECTO UCTAKHYTOT MpaB-
Huka: Ondop 3a mpaBocyhe, kao HajuIexkHO Testo Haponne ckynitune, he mocie
CIIPOBEJICHOT MOCTYIIKA 110 jaBHOM KOHKYPCY MPEAIONKUTH 0caM KaHJuJara 3a
gnadoBe CaBeta, on Kojux HaponHa ckymnmtiHa 6upa yeTBopo. CKyIIIITHHA caaa
MOTEHI[MjaJTHO Ma MOTYRHOCT J1a HanpaBy 00JbH U300p rilacambeM 3a KBAJIUTET-
HUjer KaHJ11aTa, OJ1 JIBOje MpeiokeHnX. Mel)yTum, OHO 1ITo MOXke OUTH PooIeM,
a 3aBUCH OJ] HUBOA MOJUTUYKE KYJITYpEe U CIIPEMHOCTH Ha KOMIIPOMHUC, jecTe
HYKHOCT MOCTH3akba BUCOKE MOJUTUYKE CArIACHOCTH MPHIUKOM n36opa. Mcrak-
HYTH TIpaBHHLIY ce Oupajy nBorpehmnnckoM BehuHoM (ca HajMame 167 Tinacosa), a
Y BHIIIECTPAHAYKOM ITapJIAMEHTY JI0 OBE BehWHE ce TEIIKO CTIKE Ta 00NIHO Oyie
HEOITXO/HA caryiacHOCT u3Melyy Biactu u (06ap Jiena) onosuiuje.

[Nomro je oBakaB MoCTyNaKk M300pa UCTAKHYTHX IIPAaBHUKA IJIOHO T 32
OTICTPYKITH]y WK OJIOKay, y YCTaB je moaaT alTepHATUBHY HAUWH Oupama (anti
dead-lock mexannzam). YKOIUKO € HCTaKHYTH IIPaBHULIU HE H3a0epy y 3aKOHCKOM
poky (30 mana), wim ce He u3abepe CBO YeTBOPO, Mpuctynuhe ce pe3epBHOM Ha-
YUHY n300pa mpeocTanux diaHnoBa. KoMucHjy 3a oBaj TOMyHCKH HAYWH H300pa
HUCTAKHYTHX MPAaBHUKA CAuHhaBa MeT jaBHUX (QYHKIIMOHEPA U3 YCTABHUX OpraHa
(McTHX Kao U MpHIIMKOM omohHor u3bopa BpxosHor jaBHor Tyxwuoria). [1o cacra-
BY KOMHCH]€ 3aKJBy9IyjeMO J1a je Taj aJITepHATHBHH N300p UCTAKHYTHX MTpaBHUKA

36 U3 popmymanuje ,,kojer je nzabpana“ (,dnan Bucokor caBera Ty KHJIalITBa KOjer je n3a-
Opana HapongHa ckynuiTiHa He MoXe OMTH YJIaH MOJIMTHYKE cTpaHke”, wi. 163 cT. §) nmpousnasu
Jla KaHAUJaT MOXKe OMTH 4IaH NOJIUTHYKE CTPaHKe JIOK He Oye n3abpaH (0s1axu 00IHK HECIOjH-
BUCTH), aJIF 110 F5eTOBOM H300py OH CTPaHAYKO WIAHCTBO MOpa MPEKUHYTH.

37V . 44 3akona o BucokoM caBeTy Ty Xuiamrsa, Mel)y ycIoBUMa Cy U OHH He TaKO Mep-
JBUBH: ,,IIOLITCHE, CABECHOCT, IIPABUYHOCT, JOCTOjaHCTBEHOCT, HCTPAJHOCT M Y30PHOCT™, Kao U
MOHAaIIamke y CKIaay ca TUM ocoOMHaMa Koje Ioapa3yMeBa: ,ayBame yriaena CaBeTa U jaBHOT
TY)XKWJIAIITBA y BplIeky (QYHKIIMjE U H3BAH e, CBECT O JIPYIITBEHO] OJrOBOPHOCTH, OUyBatbhe
CaMOCTaJIHOCTH, HEMPUCTPACHOCTHU, HHTETPUTETA U JIOCTOJAHCTBA Y BPLICHY (yHKIIU]E 1 U3BaH Hhe
U CTapame 0 OUyBalby MI0BEpErba y paj U ayToputeT CaBeTa U jaBHOT TY>KUJIAIITBA Y JABHOCTH .
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n3amao (BehuHCKN) 13 chepe MOTUTHIKOT YTHITAja jep Cy YeTHPH YIaHa KOMUCH|Ee
(opmaTHO u3BaH chepe MOTUTHKE: IIpeceTHUK BpxoBHOT cyaa, BpxoBHY jaBHU
TYKHJIAII, TPEACETHUK YCTaBHOT Cy/1a M 3alITUTHUK TpahaHa, a TeK je MeTH diaH
nojuTHYap — npeaceAHuk Hapomre ckynmTuHe. Ay, He TPOHAIa3uMO OIIPaB-
JaHe pasinore unancTsa y KoMmucuju Ha cTpanu npejcennnka BpxoBHor cyza jep
Cy CYICTBO U JaBHO TYKHJIALITBO OJBOjEHH OpraHH (OCHM y3ajaMHOCTH, TTOILITO
1 BpXOBHU jaBHU Ty XXHUJIaIl y9eCTBYje y KOMHCH]jH KOja OMpa NCTAaKHYTE TIPABHIKE
y Bucoku caBet cyncTBa), HuTH 3alITUTHUKA TpaljaHa, Ka0 HE3aBUCHOT JIPIKABHOT
opraHa Koju IITUTH TIpaBa rpahaHa u Koju, TTo IPUPOIH CBOT OCHOBHOT ITOCTIa, HEe 01
Tpebao na yuecTByje y n300py uinanoBa Bucokor caBeta Tyxunamtsa. CKIOHU
CMO 3aKJBbYUKYy Ja Ou OMI0 cacBUM oAroBapajyhe ma je oBa KoMHCHja TpodIaHa,
rmienajyhu cajanmy cactaB, cacTaBJbeHa OJl peceHuka HapoaHe ckymmTuHe
n YcTaBHOT cyna U BpxoBHor jaBHOT TyXwnora. Komucuja omnydyje Behuaom
IJIacoBa Ia Cy 3a n300p UCTAaKHYTHX ITPaBHUKA JOBOJbHA TPH IJIaca.

Onpenba o TyKWHU MaHIaTa WiaHOBa BHCOKOT caBeTa Ty KIIamTBa (aMaH/I-
manoM XX VI, uin. 164 Ycrasa) kasyje 1a je ycTajbeH Ha IeT ToauHa. THMe je 0cTao
kpahw 3a jenHy TOOUHY 011 MaH1aTa BpXOBHOT jaBHOT TY’KHOIIA U TJIAaBHOT jaBHOT
TYXKHOLIA aJiy, IIITO CMAaTPaMO BaXXHUM, U JaJbe j& AYKH OJI YUSTBOPOTOHUIIEHET
MaHJIaTa HapOIHUX IMOCIaHNKa, KOju ONpajy NCTaKHyTe MpaBHUKE Y Brucoku ca-
BeT TyxuiamTsa. /|Boje unanora Caperta 1o 1mojioxajy, BpXoBHU jaBHU Ty KUl
1 MUHHUCTAp HaJJIeXkKaH 3a IpaBocyle, y’)KnBajy MaHIaT CBE IOK CY Ha CBOjUM jaBHUM
¢ynknujama. Mcrto nuue cana (on amMmanaMaHa) He MOKe OMTH IOHOBO OMpaHO y
Bucoku caBeT TyKWIamTBa, MTO je MO3UTHBHA HOBUHA KOja MOXE J]a YTHYE Ha
noBehame AEMOKPaTHYHOCTH OBOT TeJla M yMambehe BeroBOr 3aTBOPEHOT, ,,eCHad-
ckor*‘ kapakrepa. OBo je yckiaheHo ca Hemoryhuomnthy pensdopa BpxoBHor jaBHOT
TYXKHOILIA, aJIF HE M Ca MaH/IaTOM TJIABHOT JaBHOT Ty KHOI[a KOjU ©Ma MOTryhHOCT
MOHOBHOT KaH]TUJIOBAhA.

CrpykTypa cactaBa CaBeTa yKka3yje Ha IMOKYIIIaj yCTaBOTBOPIIA JIa HAITPaBU
M3BECHY YHYTpAIIbY PAaBHOTEXKY H3Mel)y WaHOBa KOjH J0J1a3€ U3 jaBHOT Ty KH-
JalITBa ¥ OHUX KOju cy u3 apyre chepe. Ha To yka3zyjy u hyHKIMje MpeacenHuKa
Y TIOTTIPENICEIHUKA — MPBH j€ jABHU TYXKHJIAIl, a IPYTH UCTAKHYTH TpaBHUK. bu-
pajy ux cBu wiaHoBu CaBeTa ca, IpeTnocTaBibaMo (Huje ypelheHo), arcoiry THOM
BehnHOM, 071 HajMamE MIECT TJIACOBA.

UiaHOBU caBeTa ce 10 KPUTEPUjyMy IpecTaHKa MaH/IaTa JIOHEKJIE Pa3IuKy-
jy- Ucro je To na cBakom uiany Bucokor caBeTa Ty>KWJIAIITBA TPEBPEMEHO MaHIaT
MOKe MPECTATH CBOjEBOJHHO ,,aKO CaM TO 3aTPasku‘’, OHOCHO Ja OCTaBKY, ITO he
Caget koHCcTaTOBaTH. Takohe, HEraTUBHHU YCJIOB 32 pajl y OpraHuMa jaBHE BIACTH
BaXXH U OBJIE — IPaBHOCHAKHOM (IPUAEB Y YCTaBy U30CTaBJbEH) OCYJIOM 32 HEKO
KPUBHUYHO JIEJI0 HAa Ka3HY 3aTBOPA O]l HajMamkE IMIECT MECEIH, ,,lpecTaje PyHK-
nuja“ ywiana Capeta 1o cuiau Ycrasa (OCyJI0M Ha HIECTOMECEUHY Ka3Hy 3aTBOpa
JaBHH TYKHJIAIT ce ,,pa3pemntaBa’, BUA. 4. 160 cT. 3 — pemakTopcka HeIOCISIHOCT).
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Ocranum pa3yo3u 3a nmpectaHak PyHKIHje dwiaHa Bucokor caBera Tykuia-
LITBA ce Pa3JIMKYjy. JABHOM TyKHOILy MpecTaje 4ynaHcTBO y CaBeTy ako u3ryou To
CBOJCTBO (YCTaBHHU pa3JIO3N IMPECTaHKA JaBHOTYKHIJIauKe (PyHKIIHjE Cy: TI0 COTICTBE-
HOj MHULUJaTHBH, TPAJHUM T'YOHTKOM pagHe CIIOCOOHOCTH, TPECTAHKOM JpiKa-
BJBAHCTBA U pa3periemeM, BIA. Wi. 160 cT. 2-3.). Pasmor 3a mpecTaHak 4aHCTBa
jaBHOT Ty>kHoua y Bucokom caBeTy TyxunamrTsa (Bu. 4i. 160 cT. 2) Koju Baku
1 3a CBE OCTaJIe YWIAHOBE j¢ ,,TpajHU Ir'yOUTaK paJHe CIIOCOOHOCTH 3a BPIICHE (PyHK-
nuje uiaHa Bucokor caBeta TykuinamTBa“. Pagu ce o 34paBCTBEHUM pas3io3uma
(6omecT, TpajHA IOBpENA) KOji MOPajy OMTH YTBphEHH OJ] CTpaHe CTPYUHHX JIUIIA
Y TaKBH J1a Cy IPOY3POKOBAIY TPajHU I'yOUTAaK pajHe criocoOHOCTH 3a paa y Case-
Ty. Huje moceOHO HaBemeHO aju je jacHO J1a YJaHOBHMa BHCOKOT caBeTa Ty KHia-
IITBA M0 T0JIOXkKA]y, BpXOBHOM jaBHOM TYKHOIly 1 MHHHUCTPY IpaBocyha, mpecra-
j€ YWIAHCTBO aKO MM IIpecTaHe IpuMapHa PyHKIHja KOjy 00aBibajy.

[lo nuTamwy cyOjekTa omiydyuBama 0 IPECTaHKy MaH1aTa cBU wiaHoBu Ca-
BETa Cy Y HCTOM IOJIOXKAjy — oTyuyje Bucoku caBet tyxwunamirsa. Ha Ty omy-
KY, LITO je ycTaBHA HOBMHA, MOKE CE U3jaBUTH jkajiba YCTaBHOM CyAy (aHAJOTHO
MpecTaHKy MaHjaTa jaBHOT TyXHoIa, BUA. Wi. 160 cT. 5). Y3 TO, H3pUIHUTO je
HaBEJICHO J1a je yCTaBHA jKaida ,,MCKJby4eHa™ 300T M0CcTojama xanbe YcTaBHOM
CyIy, 3 pa3jiora HeI03BOJHEHOT JBOCTPYKOT Oy IHBamba (ne bis in idem). Mannat
uynany CaBeTa mpecTaje TaHOM JAOHOLIEHa OTyKe O IPEeCTaHKy MaHara (;kanba
HEMa CYCTIIeH3UBHO 1ejcTBO). OnpendoM na je ,,ipoTHB OITyke Brucokor caBeTa
TYKHJIAIITBA 103BOJEHA j€ jkaiba YCTaBHOM CyAY, Yy CiIy4yajeBUMa IPOMHCaHUM
YeraBom 1 3akoHOM™ (W1. 165 YcTaBa) YCTaBHU Cy/ j€ CTaBIJbEH Y TTO3UIIH]Y IPY-
TOCTETEHOT OpraHa y oJJHOCy Ha Bucoku caBeT Tyxumamrsa.’®

JemHo o ctaTycHUX cBoOjcTaBa (PyHKIHje WIaHa Bucokor caBeTa TyXuja-
HITBa je UMyHUTET (wi. 165a YcTaBa) KOjH je IPOIIKUPEH Y OHOCY Ha CTamke y
W3BOPHOM TEKCTY YcTaBa. JaBHU TYKHOIIM U MUHUCTAp Beh Y)KMBajy HMYHHUTET,
a cTynameM Ha QpyHKIHMjy ywiana CaBeTa OH UM Ce IPAKTUYHO MPOILIUPYje U Ha
3aIITUTY O AeJia Koja Cy YUMHUIIN Y BpuIewy ¢yHKIHje unana Caseta. UMyHH-
TeT unaHoBa CaBeTa UCTAKHYTUX MPABHUKA FOTOBO j& YHOAOO/EH UMYyHUTETY
BpxoBHOT jaBHOT Ty’KHOIIa, jABHUX TYKHJIAlla ¥ TJIABHUX jaBHUX Ty KuUjara (BHI.
1. 161 Ycrasa). UnanoBu Bucokor caBeTa Ty »KUJalliTBa y)KUBA)y UMYHHTET He-
ONTOBOPHOCTH (MAaTEepHjaTHN) U HETIOBpEeAUBOCTH (IporiecHn). O0a mMyHHTETA

38 YcTaBOM MPONMUCAHU CIYyYajeBH Y KOjuMa je Ha OJIyKy Bucokor caBera TyKHIIamTBa
Moryhe u3jaBuTH a0y YCTaBHOM CyIy Cy: OMIYKa O IPECTaHKy (QyHKIIH]jE jJaBHOM TY>KHOLY (WJI.
160 cr. 5), omuryka 0 IpecTaHKy (GyHKIHje IIaBHOM jaBHOM TY>KHOIy (4. 158 cT. 8) u o/uryka o
IpecTaHKy QpyHKIHje YIany Brucokor caBera Tyxwunamrsa (41. 164 ct. 5). CiryuajeBa nponucannx
3aKOHOM y KOjHMa je J103BOJbeHA Xkaliba YCTaBHOM Cyy IPOTHB O[u1yKe Brcokor caBera TyKu-
JmamTBa UMa Buine (BuA. 4i. 41, 66, 68, 93, 98, 108 3axoHa o BucokoM caBeTy Ty KHIJIAIITBA).
HeobuyHo je pememe qa Ha omtyky HapogHe ckynmTiHe o pectaHky QyHKIuje BpxoBHHU jaBHU
TY>KHJALl UMa IPpaBo kajabe YCTaBHOM Cy[y, ajld KOja HUje Mpomnucana YCTaBoM (MomyT xajaoe
JAaBHOT TY)KHOIIa, [NIABHOT jaBHOT Tykuona u wiana Caseta), Beh 3akonom (ui. 108).
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Cy TIO0 IejCTBY CKPOMHH]ja OJ1 MTOCTAaHWYKOT. Y OJHOCY Ha I0CAIalllhe PEeIleHe
MaTepHjaIHd UIMYHHUTET j€ MPOIIUPEH — OTHOCH C€ HE CaMO Ha U3pakeHo (AaTo)
MHUILBEH-E HETO U Ha TJIacamke IPITMKOM TOHOIIeHha oTyKke. OBaj UMYHHUTET je
BPEMEHCKH TpajaH.

NmyHuTET HETOBPEAMBOCTH (IPOIIECHH) YlaHa BHCOKOT caBeTa Ty KHamTBa
j© BPEeMEHCKH OI'PaHMYCH Ha TPpajalke MaHaaTa y BUCOKOM caBeTy Ty KUJIAIITBa.
Taxohe je y’xu y OMHOCY Ha TIOCTAaHWYKH jep Ce THUE caMo JIMIICHa ci1o0oe (3a-
MpaBo JULICHa ci100oae 1 TpuTBopa, ui. 29 u 30 Ycrasa), anu He U Bohewma
KPUBUYHOT WJIM TIPEKPIIIAJHOT TOCTyKa. IMyHHUTET Bak caMo KaJa je TIOKPEeHy T
KPUBHUYHHU MTOCTYIAK U TO 300T KPUBHYHOT JIeJia KOje Cy YUYMHUIIN Ka0 YIAHOBH
Bucoxor caBeTa TyxkmunamTBa. 13 ycraBHe HOpMe TTPOU3IIA3H J1a UMYHUTET Jie-
JIyje ayTOMaTCKH, HUje MOTPEOHO MU3PUYUTO MMO3UBAKE HA Bbera. UMyHHTET rmak
MpecTaje 1a BaXkKH ako ra aepornpa BHCOKM caBeT Ty KIIIAIITBA MITO MPAKTHIHO
MpencTaBiba 0J00pemne 3a MPUTBapame u ,,I0JIMLIH]CKO 3aapxkaBame. [IpaBo
Cagsera ga omrydyje 0 MMYHHTETY CBOT YjlaHa j€ yjenHadaBambe ca UMYHUTETOM
jaBHEX Tyxmnana. [lo camoctaHOCT YiaHoBa Bucokor caBeTa Ty XualiTea TO
je 60Jbe oI paHHjeT pelIeha 1Mo KOME je 3a OTyINBakhe 0 MMyHUTETY OHO HaIIe-
KaH o100p 3a mpaBocyhe Haponne ckynmTune.

5. 3AKJBYUAK

[Ipomene YcraBa koje ce OHOCE Ha JaBHO TYKHJIAILITBO HATICAHE CY T10 Y30-
Py Ha amaHAMaHe Koju ypelhyjy CyIcKy BiacT. ¥3 Hy’)KHO OCTaBJhEHE Pa3iIuKe y
TEK HEKOJIHMKO MUTamba (HaueTHa caMOCTaTHOCT TYKMJIAIITBA HacllpaM He3aBH-
CHOCTH CYJCTBa, 00aBe3yjyha xujepapxujcka yrmyTcTBa, HEIITO IPyraduji cacTaB
Bucokor caBeTa TyXuiamTBa y 0qHOCY Ha Bucoku caBeT CyIcTBa, OCTaBIHEHO
Haponnoj ckymtran paBo n30opa BpXoBHOT jaBHOT TYKHIIAIITBA), jABHO TY-
JKUJTAIITBO je MONMPUMMIIO MTpaBHE oOpHce MoceOHe TpaHe BJIACTH, KaKBa HHAUE
jecre cyJIcKa BiacT.

Kao MOTHB 3a 0OBaKBO yCTaBHO paBHaHE TY>KUJIAIITBA Ca CYyICTBOM HOMHU-
HYjEMO XeJby YCTaBOTBOPIIA, AJIH U PeasIHy JPYLITBEHY NOTPeOy, a Ty KUJIAIITBO
y IyHOj MEpH MOYHE /1a 00aBJba CBOjy ACIATHOCT Ha IPUHIIUITY CAMOCTAJIHOCTH.
OBy caMOCTaIJTHOCT y pajly Tpeda mocMaTpaTu Kao 6apujepy, 3allITUTY O] CBAKOT
CIIOJBHOT YTHUIIAja HA paJ] jJABHOT TY)KHOIIA, a TIPEe CBEra OHOT yTHUIaja KOjU je y
BE3H ca HHTepecoM (DYHKIIMOHEpA M3BPIIHE BIACTH U TPEHYTHE TTOJTUTHKE.

3a pa3NuKy 07 CHCTEMCKH IPUMEPEHO MOCTABIbEHE 3alITUTE CAMOCTATHOCTH
TY’>KWJIAIITBA IIPEMa CII0Jba, YHYTap TYKHJIa4Ke OpraHu3alnje CaMOCTAITHOCT Y
pajay nojeAurHIa, JABHOT TY>KHOIAa — a OH j€ HOCHJIAIl TYXKHUJIAIIKOT [0C)a, je Ky-
IIMKaMo ckpoMHHja. CaMOCTaITHOCTH TY>KHOIa IIEHUMO J1a TIoToyje (TOHEeKIIe)
MpOMEH-EHA YHYTpalllkha OpraHu3allioHa CTPYKTYpa U HalyIlITame (IeTMMHYHO)

156



360puuk pagosa [Ipasuor daxynrera y HoBom Cany, 1/2023

HadeJla MOHOKPATHOCTH. AJTH, 3aJIp)KaBamke U3pa3uTe XHjepapxuje U cyoopau-
HalMje YHyTap u Mely TYKHIIalITBUMA, T€ MOIU3akhe Ca 3aKOHCKOT Ha YCTaBHH
paHT ONIITHX ¥ KOHKPETHUX YIyTCTaBa 3a paJ U TIOCTYMAakhe jABHUX TYXKHUIala
Y IVIABHUX JaBHUX Ty KHJIAla, MOXKeE J1a 00e3Bpe/Iy MPOKIAMOBAHY CAMOCTATHOCT
Ty)XHJIamTaBa (OCUM BpXoBHOT jaBHOT TYKHJIAIITBA) U TyXujara. Kako cuctem-
CKH, TAKO U Y KOHKPETHOM IOCTYIIAY.

Hwukako mame OMTaH HemocTaTak OBaKO CKpOjeHHX aMaHIMaHa je | TO Ja
3alITUTA OJf CIIOJBHOT yTHUIIaja Y KOMOWHAIIU]U ca 33a/IpKABAkhEM YHYTPAIHE
HaapeheHOCTH | jayamheM YHYTAPTYKUIAUKUX ayTOPUTETA, MOXKE JIOIPHHETH
HEKaKBOM 3aTBapamy TykuiamTBa y cede. To Ou naspe JI0BENO /10 CTaBJbama,
Kao IPHOPHUTETA pajJa, HEKOT YHYTApTYKUIAUKOT (KOJIETHjaTHOT) MHTEepeca, a He
OITLITET.

Ha Tpary nonuzama caMOCTaITHOCTH JaBHOTY KHIIAYKE BIIACTH CTOje aMaH/I-
MaHH KOjUMa ce YBOJAH CTAITHOCT jaBHOTYKHJIauke QyHKIHje, MPOLIUpY]je MpaBo
*)ajabe YCTaBHOM Cyy, 110javdaBajy rapaHIlije HEMPeMEeCTHBOCTH M YHOCE Y YCTaB
pasno3u npecranka GyHkiuje. OHO IITO MaK TPIU KPUTUKY Y OOPaTHOM CMEDY,
Kao TIOTEHIIHjaJTHA OTTACHOCT IT0 CAMOCTATHOCT jaBHOT TY KHJIAIITBA, j& U IIpOMe-
HBEHH cacTaB Tykujadkor Casera. OBaj opra, unja je HajBaKHH]ja HAJICKHOCT
n300p jaBHUX TY’KHIIara, MOTCHITHjaJTHO MOKE OMTH €KCTIOHEHT U MOJTUTHIKUX
WHTEpeca jep y BEeroB cacTaB yJia3e YeTHUPU UCTAKHYTa ITpaBHUKa Koje Oupa Ha-
pOJHA CKYNIITHHA, KA0 U MUHKCTApP HAJJIekKaH 3a mpaBocyhe u BpxoBHH jaBHU
TYXWJall, Koje Takohe OMpa UCTH MOJIMTHYKY OpraH. YTHIIA] CBAKOT OJ] HCTAKHY-
THX TIPaBHHUKA Y OJJHOCY Ha OCTalie HajooJhe he ce BUIeTH MPUINKOM JTOHOIICHha
OJUTyKa ¢ 003MPOM Ha TO J1a je MPOIHICAHO (3aKOHOM) JIa € OJUTyKe JOHOCE Ca Haj-
Mame ocaMm of 11 rmacosa.

Ocraje 1a BpeMe IpakTUYHOT paja mokaxe jaa iu he ycrtaBHa pedopma y
CpOuju noHeTn yHamnpeheme caMoCTaTHOCTH jaBHOT TY KHJIAIITBA, & TO 3HAYN U
JlaJby mojiety BiacTu u Behe ocTBapeme BlajgaBuHe npasa. HucMo curypau ga
Cy OBHM aMaHIMaHUMa HJICHTU(UKOBAHH U SITMMUHICAHU CBU Ty TEBU TIOTUTUYKOT
WJIU JIPYTOT HEJI03BOJHEHOT YTHIIAja HA JaBHO TYXKHJIAIITBO U HEroBa MOJIUTH3a-
[IMja YOIIITe. 3a 0Baj YCTaBHU KOPAK, U YCBAjarhe /1B JaBHOTYKUJIaUKa 3aKOHA
KOj€ je yClIeInIIo, MOKe ce 3aKJbYUnTH Ja uMa oapehenu, 3a cama camo Gpopmal-
HU, 3Ha4a] y TIOIN3aky CAaMOCTATHOCTH JaBHOT TYXKHJIAIITBA, KA0 03BAHUYECHOT
[[1Jba. AJIM jJaBHO TYKHJIAIITBO Hehe TIOCTaTH y TyHOj MEPHU CAaMOCTAITHO CBE JIOK
Ce He CTBOPH U YUBPCTH TOJUTHYKA BOJhA KOja MOIITY]€ OBaj CTENCH HeTOBOT TIPO-
KJIAMOBAHOT U HAIMCAHOT CaMOCTAJIHOT I0JIokKaja. Y HekoM Oymyhem, He Tako
JTAJIEKOM BpEMEHY, CAMOCTAITHOCT JaBHOT TYXXKUJIANITBA TpeOa Jia MONPHUMH TaKBE
KOHTYPE Jia jJaBHOTYKHJIAYKE OpraHe KOHAYHO MPENO3HAMO Ka0 OHE KOjU YBEK
MOCTYTIAjy 3aKOHHUTO U y OIIITEM HHTEPECy. YCTaBHE U 3aKOHCKE OCHOBE 3a TO Cy
y HEKOj MepH OBOM IIPAaBOCYIHOM peOopMOM MOCTaBIbEHE, aTH OUJIO0 UX je U IIpe.
Jla i he oBa Mepa OuTH HOBOJHHA?
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Abstract: The paper critically analyzes the provisions of the amendments of
the Constitution adopted in 2022, regarding the change of the position of the public
prosecutor’s office. The third initiative for the partial change of the Constitution
was fruitful. The provisions which regulate the constitutional position of judiciary
and prosecutor’s office were changed, with the initial aim to create the indepen-
dence guarantees of the judiciary, as well as the autonomy of the prosecutor’s
office. Certain steps that would go in the direction of achieving the given aim,
can be recognized in the norms of the amendments. Those amendments have been
also confirmed by the Venice Commission, which are considered as the key factor.
However, the first impression created by the amendment provisions is that they
are the result of a compromise and therefore partly inconsistent, between. the
initiator of constitutional amendments (Government), representatives of the court’s
and the prosecutor’s associations, other members of the working group, and,
lastly, international community. Within that impression, the new position of the
public prosecutor’s office primarily indicates that the prosecutor’s office rose to
the rank which the judicial branch of power enjoys, by copying the provisions of
the judiciary, with only a few differences.
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