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PACTIOJIATATHE BYJTYRUX ETAXHUX BJIACHUKA
3AJEJHUYKUM JIEJIOBUMA 3TPAJIE U
3EMJBUIITEM TIOTPEEHUM 3A PEJIOBHY
VIIOTPEBY 3PAJIE Y KOPUCT UHBECTUTOPA
TIPU 3AKJBYUERY YTOBOPA O KYTIOBUHM
TTOCEBHOT JIEJIA 3T PAJIE*

Canceiniak: Y pagy je najilpe yKpaiuko usnodiceno sascehe upaeso y ioiieqgy
c80juHCKUX osaawherba eitladCHUX 8lIACHUKA HA 3ajegHUYKUM gelo8uma 3ipage u
3eMABUUWILY HA KOMe je 3Ipaga Hoguinyiud, ga ou y tom oKeupy ouo uciuuiuan 3a-
KOHCKU PeXHCUM 3ajegHUYKUX geslosa 3ipage u neusipahenol gena niapyee. Iloiom
Cy uznodicere wmuiiuyne yiogopHe Kiay3yie Kojuma ce Kyuyu ocebHux genosa
3ipage y usipagru ogpudy y KOpucild uxeectuuinopa ipasa xopuuifiera u paciio-
Jalarea fojeguiuM 3ajegHuuKUM geroguma sipage u Heusipahenum geaiom iiapyene
Ha Kojoj ce tda 3lpaga ipagu (Koja ce eKCuIuYuiuHo axcehom umiepatmiueHoM Hop-
MOM 8e3)]y 3a C80JCIBO eUUAI’CHOT 8IACHUKA). YOoueH je wupoxk cilexiuap ,,pa3end-
whera” ela)cHux 61acHUKA y HOKYWAjy gepolupared ipasuid Ha Kojuma ce
itlemesmu UPaso eiaiCHUX 81ACHUKA ga y OKeUpy cluambene 3ajegruye, 1o ipo-
Hucanom HoCy Ky, 0gayuyjy o epuwer)y Hagegenux osiawhera. Quisopena cy
Opojna Hutnarsa Koja ce HoCiasbajy y eesu ca axkeom Yi080PHOM UpaAKCOM U

" OBaj 4IaHaK CaapKu PE3yJITaTe HCTPaKnBama TOKoM 2022, roauHe y OKBUPY MPOjeKTa
Ilpasna wipaguyuja u nosu ipasnu usazosu, koju Gpunancupa Ipasuu paxynrer y Hosom Cany.
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gaiuu 0gio8opu CUCTHeMCKUM WyMaderbem pelesaniuHux upasuid. 3aum cy ipeg-
ciuasmenu dpumepu yilo3opersa u3 CoIeMHUAYUOHUX KAay3yaa (y ee3u ca moyhum
gejciisom u cainachowhy ca eaxcehum upasom HagegeHUux yYI080pHUX KIAY3VIA),
U38egeH 3aKbYUAK O ToUXOBOM gPACTUUYHOM Me)YCOOHOM paA3IUKOBAY U U3JE0-
Jena ona Koja o Hawem Muwbervy Upegciuasbajy upumep goope jasHoberedlcHud-
Ke pakce Kojy wpeba crequiuu. Ha ocnosy ciiposegene aunanusze, ayimopu cy
3ay3enu Clias 0 HeUyHOBANCHOCTUU 08AKEUX YI080PHUX KAAY3Ya U UOCAeguyamd
FpUX060T UHIUEIpUCARbA Y WEeKCI YI080pa ca CULAHOBULUIUA Heloge Yeaune, goKa-
3yjyhu uciiyrenociu upettiiociuaéku 3a Upumeny upasuid o geuMudHoj Huwiua-
goctiu ylogopa.

Kuyune peuu: axyecopua iipasa emiadchux 61acHuKd, ylogopHe Kaay3yie o
ogpUYary uiu OIPaAHUYAsarby WuX Upasd, UHEeCuuitiop, yilozoperse jagHol bee-
HCHUKA UPU CONeMHUZAYUjU YI060pa, geIUMUYHA HUMULABOCUL YT080Dd.

1. YBOJI

Paj vMa 3a 111Jb J1a HCIIUTA MYHOBaYXKHOCT YTOBOPHUX KJIay3yJjia KOjuMa ce
KYIIIIM MOCEOHUX JIeJI0Ba 3rpajie y U3rpaiby OJ[puuy IpaBa Kopuiinhema u pac-
roJIarama IMOjeIMHNUM 3ajeITHIIKUM JIeJIOBIMa 3rpaje W Heu3rpaheHuM aerom
napiiesie Ha Kojoj ce 3rpajia IoJuxKe y KopiucT HHBecTuTOpa. OBe Kilay3yie yoou-
YJajujie Cy ce y HOBH]jOj CPIICKO] YTOBOPHO] mpakcu. OHE ce Y YTOBOP O KyTOIPO-
Jlajyi MOCEeOHOT Jielia 3rpajie y U3rpailbi YHOCE HAa MHUIU]jaTUBY UHBECTHTOPA, 0€3
CYIITHHCKEe MOTYNHOCTH J1a ce 0 ’hHMa IperoBapa. BepoBaTHoha ja ce oBe kiia-
y3yJie Ha HHCUCTHpambhe KyTIla MOCeOHOr Jesia 3rpaje y U3rpambi U30CTaBe U3
yroeopa cy maie. TAKBO HHCUCTUPAE, 110 CBeMY cyjiehu, He OM pe3yJITHupaio
3aKJbYUYCHEM KYIIOIIPOJIajHOT YTOBOPa, jep he MHBeCTHTOP, 300T BEJIMKE TPAKHHE
HETIOKPETHOCTH Yy HOBOTPAJIbH Y BEMM I'pajJIoBUMa, PENaTHBHO JIako Hahu Kyma
Koju he OuTH cripeMaH ja ,,ipucTaHe’ Ha BUX. 300T TOra je MHBECTUTOP Hajyerthe
y TTO3UIIHjH Ta TIpoja Toceban Ieo 3rpajie y U3rpaamy Kynny Koju he mpuxsa-
THUTH yCIIOBE KOjé MHBECTUTOP IUKTUPA Jia OU KyIall JIOIIA0 JI0 HENOKPETHOCTH
Ha eJHEHO] JIOKAITH]H.

Haxo ce oBe kiay3yiie TOTOBO HEM30CTaBHO cpelly y yroBopruMa koje Oyayhu
eTa)XHU BJIIACHUIIN 3aKJbYUY]y ca MHBECTUTOpHMA, Mel)y ’hiiMa ITOCTOoje 3HaYajHE
pasiuKe ca CTAHOBHINTA FbUXOBE PECTPUKTUBHOCTH. JIOK ce HeKrMa OIpe3Ho U y3
MaKCHMAaJIHO YBa)kKaBame MO3UTUBHUX Mponnca ypehyjy cnenmupnyane cutyau-
je, ApyruMa ce eKCTEeH3MBHO 3aJIMPe Yy MpaBa Koja ce 3aKOHOM rapaHTyjy Oyayhum
€TaXHUM BIACHUIIMMA.

HcnutnBame MyHOBaXXHOCTH OBHX Kjlay3ysa IMPETIOCTaBJba YTBPHHBAHKE
MpaBHE MPUPOJIC 3aKOHCKOT PEXUMa 3ajeTHUUKUX JIIOBA 3rpajiec H 3eMJbHIITA
KOj€ CIIY)KU HCHO] PEIIOBHO] yIOTPEOH, Kao U IMpaBHE MPUPOJIE oJpeaada 3akoHa
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KojuMa ce ypehyjy HamrexkHoCcTH cTaMOeHe 3ajenautie. [1o Toruiu cTBapu, ako je
MPUPOJIa OBUX 3aKOHCKUX OJIpe/iaba MMIIepaTHBHA, yrOBapayu CBOjOM BOJbOM HE
MOTY ITYHOBa)KHO JICPOTHPATH IHIXOBO JejcTBO. Ml 00paTHO, aKo j€ ’BUXOB PEIKIM
JIMCIIO3UTHUBAaH, YTOBapayu MOTY OJICTYIIMTH O] PElICHka Koja HyI1 3aKOHO/IaBall.

C 003upoM Ha TO J1a je ped 0 YrOBOpHUMa KOjH UMajy 3a ITUJb CTHIIAFLE TIpa-
Ba CBOjIHE Ha HEITOKPETHOCTUMA, FhHXOBO ITYHOB2)KHO 3aKJbY YCH-E IO[pa3yMeBa
aKTHBHY YJIOTy jaBHOT Oeneknuka.! Umajyhu To y Buay, y paxy he 6utu ucmu-
TaHO U JIa JIU C€ U Ha KOJU HAYMH jaBHU OCJICKHHUIIM Y CBOJUM COJIEMHU3AIIMOHUM
KJlay3yJiama OcBphy Ha MUTamke MyHOBaKHOCTH OBUX YTOBOPHHX OJ[penada, nMa-
jyhu y BUIY BUXOBY AY>KHOCT J1a CTPAHKE MOYUE O ,,CaAPKUHU U MOCIeArIIamMa
npaBHOT mocia™ (wi. 936, ct. 1, T. 10) y Be3u ca uin. 931 3Jb).

Uznarame he nparutu cnenehy crpykTypy: Hajiupe he ykpaTko 6utu usio-
YKCHa TIO3UTHBHOIIPABHA PEIIeha CIIpaM KojuX he ONTH UCITUTaH 3aKOHCKH PEKIM
3ajeIHUYKHX JICJIOBA 3rpajie U Heu3rpal)eHor jieia napiese; moTom he OuTu usio-
JKEeHe TUITHYIHE KJIay3yIe Koje ce cpehy y cpIickoj yroBOpHO]j IIpakcu;? yjemaHo he
OMTH MPECTaB/LEHU IPUMEPH YII030pEHHa U3 jaABHOOCIICKHUUKE MTPAKCE Y BE3H
ca JiejcTBOM OBHX Kiay3yna. Ha ocHOBy ananu3se, aytopu he 3ay3eTH cTaB o Imy-
HOB2)XXHOCTH OBHUX KJIay3yJia, T€ O MOCIEIUIIaMa lbHXOBOTI HHTEI'PUCAHA Y TEKCT
YroBOpa ca CTAHOBHUIITA HETOBE IEJINHE.

2. NIOBUTHBHOITPABHU OKBH1P

Jla O6u ce ucnuTana MyHOBaXXHOCT YTOBOPHHUX OJipeiada OMUCAHUX Y YBOJI-
HOM JIeNTy pajia, OTPeOHO je YTBPIUTH CBOJUHCKA OBTalheha eTaKHIX BIaCHHKA
Ha 3ajeTHIYKNM JIETIOBUMA 3rpajie U 3eMJBUIIITY Ha KOME je 3rpajia MoJAUTHyTa, Kao
Y TIpaBHY MPUPOJY ojpeaada 3akoHa KojuMa ce ypehyje ydenihe eTaxxHUX Bia-
CHHKA Y OJINTyYHBAY O FIbHXOBOM KOPHINNCHY U PACIIOIAramby.

VY cprickom mpaBy IIEHTpajiHa KaTeroprja eTakHe CBOjUHE je TocebaH Jieo
3rpaje, mpu 9eMy cy Moryhu rmoceOHU eJoBH 3rpajie 3aKOHOM ofipeheHH 1o
eHyMepaTHBHOM MpHuHIHITY. [Ipema 3aKkoHy O CTAaHOBAIby M OJPIKABaIby 3rpaja
(ar. 4, ct. 1 3CO3)* TO MOTy OUTH: CTaH, OCJIOBHA IPOCTOPH]ja, rapaxa, rapaKHo

! Axo HenokpeTHolully pacrosaxe IOCIOBHO HECIIOCOOHO JIMIIE, 3a Taj YTOBOP 3aKOH MPO-
nucyje Gpopmy jaBHOOEIEKHUYKOT 3amuca (4. 82, c¢T. 1, T. 1) 3akoHa 0 jaBHOM OENICKHHIITBY,
Cryorcoenu tnacnux PC, 6p. 31/2011, 85/2012, 19/2013, 55/2014, 93/2014, 121/2014, 6/2015, 106/2015
—3JB), 1ok je 3a cBe npyre cirydajeBe mpoMeTa HerokpeTHocTH 3Jb nponncana gopma jaBHOOE-
JIeKHUYKY MOTBpheHe (coleMHU30BaHe) uctpase (wi. 93, cT. 3, 1. 1).

2 AHanu3a mpaxce CIIpOBEJICHa je Ha OCHOBY IIPHMepa YroBOpa KOjH Cy CONEMHH30BaHH Y
HEKOJIMKO jJaBHOOECIES)KHUIKHX KaHIenapuja y HoBom Cany u mojennHuM 6€0rpagcKuM OMIITH-
Hama. Ogabup oBa /1Ba Ipa/ia U3BPIICH je C 003MPOM Ha HHTEH3UTET HOBOTPAIE CTAaMOEHO-TIOCIIOB-
HUX o0jekara y \bruMa.

3 Cyorcoenu tnacnux PC, 6p. 104/2016, 9/2020 (npyru 3akoH), 9/2022 (Peruere YeTaBHOT Cy/a).
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MecCTO u rapakHu 0okc. [IpaBo cBojuHE Ha ITOCEOHOM eIy 3Trpajie He3aMHUCIHBO
je 6e3 mparehux, akiiecoOpHUX mpaBa. 300T TOra €Ta)KHa CBOjJUHA MPECTaBIba
0OJIUK CITO’KEHE CBOJUHCKE 3ajeHUIIC YHja KOMILIEKCHOCT IIPOUCTHYE W3 KOMOH-
HallMje YeTHPU HePACKHUIMBO MMOBE3aHa MpaBa Off KOjUX j€ jeJIHO TJIaBHO, JIOK CY
mpeocTania TpH akmecopHa. [ TaBHO mpaBo, Kao MITO jé HCTaKHYTO, JECTe MPaBo
CBOjUHE Ha moceOHOM neny 3rpaze. O akIeCOpHHUX MpaBa, 1Ba Cy CBOjHHCKA
(IpaBa BIacTH), IOK j€ jeAHO yIpaBibadko (mpaso yuernrha).* Y ¢cBojuHCKA aKIle-
copHa rpaBa yOpajajy ce: 1) mpaBo 3ajeJHHUKE HeJIS/bUBE CBOJUHE Ha 3ajeAHHYKHM
JIeIoBIMa 3rpajie (moapa3yMeBa ce, ca HeOpeAeJbeHNM yIeNMa eTaXXHUX BIla-
cHHUKa — 4. 19, cT. 2 y Be3u ca wi. 18, cT. 2 3akoHa 0 OCHOBaMa CBOjHHCKO-IIPaB-
Hux ogHoca — 30CTIO®, n un. 8, ct. 3 3CO3), u 2) mpaBo CYCBOjHHE €TAXHUX
BJIACHUKA HA 3eMJBUIITY Ha KOME je 3rpajia MOJAUTHYTa U 3eMJbUIITY TOTPEOHOM
3a penoBHY ynoTpeOdy 3rpajae. Y CyIITHHH, OBO ITPAaBO €TAXKHUX BIACHUKA MPO-
CTHPE C€ Ha KaTacTapcKoj Maplelid Ha K0joj je 3rpaja MoaAuruyTa,® mpu yemy ce
CYBJIACHWYKH Y/IETH €TXXHUX BIIACHUKA HA 0] OMpeesbyjy Cpa3MEepPHO BEIH-
YMHU BHXOBUX MMOCEOHUX JEJI0BA Y YKYITHO] TIOBPIIUHY 3rpaje.’ YpaBibauKko
MpaBo ce orjesa y mpapy ydenrha CBUX €Ta)KHHUX BIACHHUKA Y YIIPaBJbamky CTaM-
6enom 3ajequom (ui. 5 3CO3).

Jlok cy moceOHM AeNoBH 3rpajae ypeheHu 1Mo NpuHIuIYy numerus clausus,
3ajeIHMYKH JISIIOBH 3rPajie c€ HajjeTHOCTaBHH]E MOT'Y OIPEAUTH HETaTHBHO, KA0
JIETTOBH 3Tpajie KOju HUCY HU MIOCEOHH, HI CaMOCTAIHM,? a KOju CITy’Ke FbHXOBOM
koputthewy (4. 4, cT. 2 y Be3u ca wi. 8, ctT. 1 3CO3). 3a paznuky o moceOHUX
JIeJIOBa 3Trpajie, 3ajeJHUIKE JeJIOBE 3rpajie 3aKOHOIaBaIl HABOAH er3eMILTH(IKa-
THUBHO.?

Y nomahem mpaBy HHje TIpeABUl)eHA TUCIIO3NUITH]a €TAXXHUX BJIACHUKA Ja
CBOjOM BOJbOM JIpyTadHje ypelle CBOJUHCKU PEKUM aKIECOPHUX MpaBa. M3 Tora

4 0 BpcTama rpahaHcKux npasa, MOCEOHO O BUXOBOj KiIaCU(pUKALUjU ¢ 003UPOM Ha CaJIpKHU-
Hy TpaBa (IpaBa IpuIaiama, BIACTH, pacloiarama, Tpaxema, yuenrha, mpeodpaxaja U CTHLAA),
Kao M TIO/IEJTH Ha IVIaBHA (IPUHIMIIATHA) U 3aBUCHA (aKLecopHa) BuA. Bume y: Vladimir V. Vodi-
neli¢, Gradansko pravo, Uvod u gradansko pravo i Opsti deo gradanskog prava, Pravni fakultet
Univerziteta Union u Beogradu, Javno preduzece Sluzbeni glasnik, Beograd 2014, 213-223, 236-237.

3 Cnyarcoenu aucii COPJ, 6p. 6/80, 36/90, Cryocoenu nuctu CPJ, 6p. 29/96, Cnyacoenu ira-
cnuk PC, 6p. 115/2005.

¢ Bu. Bumie: Paygenka [{Betuh, ,,ITpaBo eTaskHUX BJaCHUKA HA 3MJBHUIITY Ha KOME CE 3rpa-
Jla HaJjla3u y KOHTEKCTY IpeTBapama rnpasa kopuirhema y IpaBo CBOjUHE Ha Ipal)eBHHCKOM 3e-
MIBHINTY ", 360pHuk pagosa Ilpasnol ¢haxyniueina y Hosom Cagy 1/2021, 93-111 u Panenka [{etuh,
Cno6oma Munoposuh, ,,CycBojuHa eTa)XHUX BIIaCHUKA Ha ITApIeNIN Ha K0joj je 3rpaja nirpahena’,
36opnux pagosa Ipasnoi ¢paxyniveiia y Hosom Cagy 3/2021, 737-763.

. 3, cr. 1, 1. 16 3CO3. Bua. Panenka [{Beruh, ,,ITpaBo eTaKHUX BJIaCHUKA HA 3aje/HUY-
KHUM JeN0oBUMA 3rpaje”, 30opruk pagosa Ilpasnoi gpaxyriueiia y Hosom Cagy 4/2017, 1305-1323.

8 ,CamocTallHH JIeJIOBH 3rpajie Cy IPOCTOpHja ca TEXHUUKUM ypehajuma, mpocropuja Tpanc-
(hopmaTopcke cTaHUIE U cKIOHHUIITA (KyhHa 1 6;10K0BCKa)“ — ui. 3, cT. 2, T. 18 3CO3.

Ui 3,cr. 1, 1. 16 3CO3.
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IPOUCTHYE JIa je OH HMIepaTuBaH,!? CXOIHO YeMy eTaXHH BIACHUIH CBOjOM BO-
JbOM HE MOT'Y TIPEJIBUJICTH HUTH JIPYTA4YHjH CBOJUHCKH MOJQIUTET, HUTH JIpyTa-
YHja IpaBUJIa O BPIICHY CBOJHHCKUX OBIanrhema Koja H3BUPY U3 TUX IIpaBa.
Haxko ce y nomahoj nuTtepaTypu HauIa3u Ha IPEJIOTre Jia Ce €TaXKHA CBOjUHA
MI0jeTHOCTABH TaKO IITO he ce M Ha 3ajeMHIIKHUM JISJIOBUMA 3Tpajie U Ha 3eMJbH-
HITY YCIOCTABUTH JEITUHCTBEHU CBOJUHCKOIIPABHU PEKHUM, TO JI0 JAHAC HUjE
yunmeHo.!! FicTo Tako, 3aKoHOIaBall Hije IPUXBATHO HHU de lege ferenda mpemior
Jla ce CBOJUHCKaA OBJjalrhema Ha 33ajeJHUYKUM JIEJIOBUMA 3rpajie U 3eMJBUIITY
0JIBOj€ OJT TIpaBa CBOjUHE Ha IMOCEOHOM ey 3rpaje,'? Kao HU IPEIJIOT Ja ce 3a-
JEMHUYKH JICJIOBH 3TrPajie U3 UMIIEPATHBHOT ,,[IPEBEAY" Y AUCIIO3UTHBHU PEKUM. 3
To mrTo je 3akoHOIABAI] 32 aKIIECOpHA ITpaBa MPEJIBUJICO UMIIEPATHBAH Pe-
JKUM HE 3HAYH YjeIHO Jia €Ta)XHU BJIACHUIIM CBOjOM BOJHOM HE MOTY HU Ha KOjU
HauwH pacnojarata iuMa. 3CO3 mpenBulieHa je MOryhHOCT pacrofiarama 3aje/I-
HUYKUM JICJIOBUMA 3Tpajie y CBPXY JOrpajike, HaJ3uluBama, pullajama il
nperBapama (w1. 9 3CO3).1 JloHomeme oTyKe 0 TOME MPEACTaBIba HaIJIEKHOCT
CKYIIITHHE CTaMOCHE 3aje/IHUIIC KOjy YUHE CBU €TaXKHH BIIACHUIIU, [IPU YEMY
BIIACHUIIITBO jeHOT MmoceOHoT mena 00e30elyje jenan riac (wr. 9, cT. 2 y Be3u ca
41, ct. 1 mun. 43 3CO3). KBopyMm u notpedHa BehuHa riacosa (2/3 ykymHor 0po-
ja TIacoBa) 3a OHOMIEH:E OJJTyKE O pacroliaramy 3ajeTHUIKUM JCJIOM 3Trpaje
ypehenn cy 3CO3 (un. 9, ct. 2 y Be3u ca 4. 45 u 44, ct. 2 3C0O3),"5 ako npasu-
JUMa BJIaCHUKA HHUje TpeaBuleHo mra apyro.'® V cioyuajy pacrmonarama 3ajes-
HUYKHM JenoBuMa 3rpaje, 3CO3 npusHaje eTaKHUM BIACHHUIIMMA TIPABO Mpeder

10 1...] 3ajenuuuku esioBu 3rpaje [cy] y UMIIEPATHBHOM 3aKOHCKOM PEIKUMY 3ajeIHUUKE
HeJleJbMBE CBOjIHE BIIACHHMKA MOCEOHUX JiesioBa 3rpaje.” Munom XKuskosuh, IIpaso peiuciuapa
netiokpeimnociuu — Ouwinuu geo, [lpaBau pakynret y beorpany, beorpan 2020, 131.

' Nina Planojevi¢, Etazna svojina, Pravni fakultet u Kragujeveu, Kragujevac 1997, 50, 51.

12 Zlatko Stefanovi¢, ,,Etazna svojina®, Arhiv za pravne i drustvene nauke, 1/1993, 62. Ilpen-
JIOT je JIaT Kao HauMH [PeBa3iIaKeha Talallber PeKuMa cTaMOCHe 3rpajie Kao LeInHEe KOju je
MOAPa3yMeBao Ja je OHA yBEK Y IPYLITBEHO] CBOJUHH, YaK U KaJia Cy CBU OCEOHHU JICTOBH 3rpajie
y IPUBATHOj CBOjHHH, T€ /1a BIIACHULIM MMOCEOHUX JAEJI0Ba NMajy TPajHO MPaBO KOopHUIIhema 3ajel-
HUYKHX JIe0Ba, 0e3 oBnamhema pacnoiarama.

13 3narko Credanosuh, Ewiadsicna ceojuna, MarucTapcku paj ondpamer Ha [IpaBHom da-
Kyarery y beorpany, 1992, 44, 156, Has. npema: Nina Planojevi¢, Etazna svojina, Pravni fakultet
u Kragujevcu, Kragujevac 1997, 47, 48.

14 Panenka [Betuh, ,,[IpaBo eTaKHUX BJaCHHMKA HA 3ajeJHUYKUM JEJIOBUMA 3rpaje’, 360p-
Huk pagosa Ilpasnol gaxynineiia y Hosom Cagy 4/2017, 1317-1319.

150 ycraBHocTr oBux onpenaba 3CO3 Buj. Pemiere Yerasuor cya 6p. [V3-159/2019 ca cen-
Hune ogpxane 9. nenem6pa 2021. o6jaBssenor y Cor. rmacauky PC 6p. 9/2022 ox 21. janyapa 2022.
TOJIUHE.

16 TIpaBunuma BiacHuka (wi. 17 3CO3), 3a 4uje je ycBajambe noTpeOHa jeIHOrITaCHOCT CBUX
BIIACHHKA IMTOCEOHUX JIENIOBA, MOXKe OUTH IpeaBul)eHa HaJIKHOCT APYTOT OopraHa (Hip. mpode-
CHOHAJIHOT YIIPaBHMKA) MJIM Apyradnja BeliMHa 32 MyHOBa)XXKHO OJIyYHBabE O MUTAHBUMA U3
HaJIC)KHOCTH CKYNIITHHE cTaMOeHe 3ajenHuLe. M3yserak ce ogHocu Ha MoryhHocT npenBuhama
npyrauvje BehnHe o/ OHe Koja je 3aKOHOM IpesBuleHa y ciiydajy pacrosiaraimba 3ajeJHHIKUM

301



Cnodoma 1. Munoposuh, Panenka M. Lisetuh, Paciionaiare Oygyhux ewiasxcnux enacnuxa... (297-323)

MPEHOCca OBUX JIENIOBA 3rpajie, Te ypeljyje HauuH U pelocies] OCTBApUBama OBOT
npasa (wi. 13 3CO3).!7 [IpaBHK OCHOB pacrosarama 3ajeJHHIKNUM JEJIOM 3rpa/ie,
y CKJIay ca OJITyKOM CKYTIITHHE cTaMOeHe 3ajeIHUIIC, JECTE YyTOBOP KOjU y UMe
cTaMOCHe 3ajeTHUIIC MOTIHCYje HhEeH YIIPABHUK ca CTHIIAOLEM, JOK Cy HheroBa
dopma u ob6aBesna caapkuna ypehenu 3CO3 (uin. 9, ct. 3-6 3CO3).'8

CycBojrHa Ha 3eMJBUIITY KOj€ CITYKU PEIOBHO] YIIOTPeOH 3rpajie CTHYE ce
HCTOBPEMEHO ca CTUL[AEM [IpaBa CBOjUHE Ha moceOHoM aeny 3rpazae. O Kopu-
uherwy 3eMJBHINTA KOje CIIYXKH PEIOBHO] YIIOTPEOU 3rpajiec OJUIydyjy eTaKHH
BJIACHUIM Ha Ha4uH Koju je npornucan 3CO3, Koju ce y TOM CMUCITY cMaTpa lex
specialis-oM y 0JfHOCY Ha oriiTa pasuia o cycojunu u3 30CIIO." Ipensule-
HO je Jia 0 TOM MHUTamy CKYIIITHHA cTaMOCHE 3aje/IHUIIC O/IyUuyje OOMUYHOM
BehuHOM rmacosa MPUCYTHUX €TAXXKHUX BJIACHUKA (ca IIpaBOM IJ1aca 1o ToM Iu-
Tamy),2’ ako IpaBHIKMMa BIacCHHUKaA HUje mpenasuleHa apyra sehuna. Jlok 3rpana
MOCTOjH, €TAXKHU BIACHUIIN, HE MOT'Y CAMOCTAJTHO (TO jeCT He3aBUCHO OJT PacIio-
Jarama MmoceOHUM JICIIOM 3Trpajie) OTYHUTH HUTH ONTEPETUTH CBOj CyBIACHUYKH
yI€0 Y 3eMJBHIITY.?!

Hako cy yrno3HaTu ca YMikEHUIIOM Jla aKIleCopHa mpasa Ha Oyayhum 3ajen-
HUYKHM JICJIOBUMA 3rpajie M 3eMJBHINTY Tpeba J1a y'KUBajy €TaKHU BIIACHHIIH,
MHBECTUTOPH Ha BPJIO NHBEHTHBHE HAUYMHE HACTOje Ja X U3UTPajy, yroBapajyhu
y CBOjy KOpHCT OBJalifielka Koja 3aKOH Be3yje 32 CBOJCTBO €Ta)KHOT BJIACHUKA.
WHBecTuTOpM TUME HACTOjE Aa 3aJpKe 3a cede Ta opianrhema 1 HAKOH ITO 0Tyhe
CBe 1oceOHe J1esioBe 3rpajie. TaKBOM yTOBOPHOM IPaKCOM, HHBECTUTOPH CEOU JKelle
Ja 00e30e1e 10/1aTHE MIPUXO/Ie IPEKO OHKMX Koje Beh ocTBapyjy oTyhemeM moceo-
HHX JeioBa 3rpane. Mako je MakcuMu3upame mpoduTa JeTUTUMHA HHTCHITH]a
CBAKOT MMPHUBPETHOT Cy0jeKTa, OHO HE CMe OWTH MCXOJ M3UTpaBama 3aK0Ha, TO

JIeIOBUMa 3rpajie 3a norpede Haa3uhuBama, Kaja cariacHOCT CKYIIITHHE CTaMOCHE 3ajeTHHIe
Mopa OuTH ucxooBaHa 2/3 BehnHom ykymHor 6poja rimacosa (wi. 44, ct. 7 3CO3).

17 Panenka [Betuh, ,,[IpaBo eTaKHUX BJIACHUKA HA 3ajeJHUYKUM J€JIOBUMA 3rpaje”, 360p-
Huk pagosa Ilpasrnol ¢axyniveiia y Hosom Cagy 4/2017, 1321, 1322.

180 (opmu oBor yrosopa, ¢ 003upom Ha HeyckiaheHocT usmel)y perera u3 ui. 2 3akoHa
o npomeTy HenokpetHoctH (Cuyocoenu inacnux PC, 6p. 93/2014, 121/2014, 6/2015) u un. 9 3CO3
nzjacuno ce CTpyunu caBetr JaBHOOEIKHUYKE KOMOpe Y cBoM Murbemy of 3.8.2017. ronuue
(taukom 9, ctp. 15, 16 Munbema). https:/beleznik.org/public/documents/upload/misljenja_struc-
nog saveta jks od 03 08 2017.pdf; Hukonuna Munruesuh, Jagnoberesicnuuxa popma obnuia-
yuonux ylosopa, TOKTOpcKa aucepTanuja, YausepsuteT y Hoom Cany, [IpaBau dpakynret, HoBu
Can 2022, 192 u 193.

19 Panenka L{Betuh, Ciio6oaa Mumoposuh, ,,CycBojuHA eTaKHUX BIACHHKA HA MapLey Ha
K0joj je 3rpana uarpahena, 30opnux pagosa Ilpasnoi ¢haxyniveina y Hosom Cagy 3/2021, 752, 754
n 755.

20 Hrrp. nmiie Koje je y jeHOj 3rpajii caMo BIACHHK rapae, TapaykKHOT MECTa WITH TapayKHOT
0OKca MMa IIPaBo Ii1aca NCKJBYYHBO Ha CEIHUIIM Ha KOjOj C€ OIydyje O MUTamUMa Koja ce THIY
Jiena 3rpaje y Kojoj ce rapaka Hamasu (wi. 4i. 43, c1. 3 3CO3).

2l Panenka LBeruh, Co6ona Munoposulh, ,,CycBOjiHa €TaXKHUX BJIaCHUKA HA MapIie/id Ha
K0joj je 3rpama nsrpahena‘, 30opnux pagosa Ipasnot ¢haxyniueiia y Hosom Cagy 3/2021, 752 u 753.
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jecT oHO He cMe hu Ha pauyH adporupama oBjamrherma koja 3aK0H Be3yje 3a CBOj-
CTBO €TaXKHOT BJIACHUKA. Y TOM CMHCITY TpeOa LICHUTH ¥ ITYHOBa)KHOCT OJTHOCHUX
onpenaba yrosopa. OBa mpakca je HapOIUTO MPOOIEMAaTHYHA YTOJIHUKO IITO CE
€Ta)XHU BIIACHUIIU Y3 OJPUIIAEE O]l TIOjeIMHIX OBIaNINeHha Koja TPOUCTHIY U3
AKIIECOPHUX MpaBa OJIpHYy U TpaBa Ha MOTPaKMBaka HAKHAJE HA UME TOT O]
pHIama Kako OU JIOIUTH JIO [TpaBa CBOjUHE HAa IOCEOHOM JICNy 3rpajie Ha )KeJbeHO]
JIOKaIuju, HajuyerThe 6€3 CBECTH O TOME J1a je OBaKBa ITpaKca MPOTHBHA 3aKOHCKUM
MMIIEpaTUBHUM HOpMaMma.

Hacympot xom Hac youeHoj TEHISHITHjH Ja WHBECTUTOPH, YIIPKOC ITOCTOje-
hem uMHIIepaTHBHOM pEXUMY, TIOCPEICTBOM YTrOBOpa O MPojiaju MmoceOHor jaera,
MOTITYHO UCKJbYYe BJIACHUKE OCEOHUX JIEJIOBA 3rpajie U3 YIpaBibamba 3rpajioM
Kao 1eTMHOM (YKJbY4yjyhu ¥ 3eMJBUIITE), Y IPYTUM IIPABHUM CUCTEMHMA CE BPIIC
M3MCHE WJIM YCBaja TIOTITYHO HOBA peryJiaTHBa JAa OW Ce OCHaXKHJIA TTO3UIIH]ja 3a-
JEMHHUIIEC €TAXXHUX BJIACHUKA U, ICTOBPEMEHO, 3aIITUTUIIN OHH €TaKHU BIACHUIU
KOjH Cy TIperyIacaHy TIPH OJTYINBAIGY O YIIpaBJhamky HEITOKPETHOIMINY y €Ta)KHO]
cBojunu.?? [IpoMeHaMa ce HaCTOjH YCIIOCTABUTH PABHOTEKA WHIAMBHIYaTHHX
WHTEpeca eTaXKHUX BIACHUKA, HHTEpeCca eTaXKHE 3ajeHHIIC U jaBHUX HHTepeca,
IITO je HY’KHO PE3yJITHPAJIO IPOIMUCHBAKHEM CIIOKEHUX U BeOMa JISTaJbHUX Ipa-
Buiia. [{usk je 1a ce ympaBibame HEOKPETHONINY Y €TaKHO] CBOJUHH TTPUIIATOTH
s [TJEXHHYKOM HANPETKY W 3aXTEBUMa MOJEPHOT CTAHOBama U MOCIOBama‘,>?
OITHOCHO J1a c€ TI000JBINIa M OJIaKIIa (HamyIITalkeM ITIPUHITATIA jeTHOTITACHOCTH)
JIOHOIIICH-E OJJTYKQ ,,...[0] YIIpaBJbatby y CKIIONY 3ajeHUIIC CTAKHUX BIIACHUKA,
aJIM y3 HCTOBPEMEHO jayarme CyJICKe 3allTUTE M0jeIMHAYHIX IPaBa u HHTepeca
nperjacaHux eTaKHUX BiaacHuka. >* [ToeHTa je y TOMe Ja ce HOBHM ypehemem
yIIpaBJbama y MOjeNHAM CUTYaIlrjaMa moMepa (poKyc ca 3amTuTe HHIUBU Ty -
HUX MHTEpeca eTaXHUX BJIACHHUKA (Y OKBUPY HHXOBE 3ajelHu1Ie) Ha 00e30eheme
[IIJbEBa OJIP)KUBOT Pa3Boja y 00IaCTH CTAHOBAa,>> a He PajIH 3aIlTUTE HHTEpe-
Ca MHBECTHUTOPA KOjU U3JIA3H U3 MPUYEC 3aBPIIECTKOM U3IPAEBE H OTYSHheM CBUX
MMOCEOHMX JIeI0Ba 3Tpaje.

22 JleraJbHO O HOBHM MOJIEIIMMA YIIpaBJbama, BUJ. Josipovi¢ Tatjana, ,,Upravljanje nekret-
ninama u etaznom vlasnistvu i odrzivi razvoj stanovanja“, Zbornik Pravnog fakulteta Sveucilista
u Rijeci, 3/2022, 481-522, https://hrcak.srce.hr/ojs/index.php/zpfsr/article/view/21678/13169.

2 Ibid, 481.

24 Ibid, 483.

25 [bid, 522-523. To ce mOCTHIKE TAKO WITO ce ypeherme ynpasibama (IpuMepH U3 ayCTpPHj-
CKOT, HEMa4KOT U IIBajLapCKOT 3aKOHOaBCTBA O €TAXKHO] CBOJHHU) KOHTHHYHPAHO npuiarohasa
pOMEHaMa Koje HacTajy ycie Op30r TeXHUYKOT pa3Boja, TUrHTalu3aluje, KIMMaTCKUX mpoMe-
Ha, MoTpede 3alITUTE KUBOTHE CPEIMHE, YIITEE CHEPrije U KopuihickheM 0OHOB/BUBHUX H3BOPA
enepruje. [la 6u ce 06e30eqm10 ePUKACHO OATYIUBAKE U Y CKIONY IMPOMEHA KOje HEMHHOBHO
JIoHOCH OyayhHOCT, OCHM JieTaJbHE perysaTHBe, OCTaBIbajy Ce U OApel)eHn MpaBHU CTaHIAPIN U
THME HarJjlalaBa yjiora cyJ10Ba IpH lbUXOBOM TyMauey y CKJIally ca OKOJIHOCTHMA CBAKOT' KOH-
KPEeTHOT ciyuaja.
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3. TUIIMYHE KJIAY3VJIE KOJMUMA MHBECTUTOPHN HACTOIJE
JA N3UTPAJY 3AKOHCKHU NMITEPATHBHU PEXXKUM

3.1. KpeaTuBHoCT Ha ey

VY yBOZHOM JielTy je peueHO JJa MHBECTUTOPH YHOIICHHEM Pa3IMINTHX KIla-
y3yJia y yroBope 0 KyIOIpo/iaju MOCEOHX JIeJIOBa 3rpajie y U3rpajilbi HACTOje Ja
npua00ujy mpasa koja ce nmpema 3CO3 Be3yjy 3a CBOjCTBO €TaXKHOT BJIIACHUKA.?0
Hako cy ce BpeMeHOM OBe KJjlay3yJsie yoouuajuie y yropopHoj mpakcu y Cpouju,
BHMa Ce He 3aJIMpe Y UCTOj MepH y TpaBa Oyayhux etaxxHuX BiaacHuka.?” Ocum
TOra pas3iuKyje ce U CIeKTap MuTamba O YMjeM Oy YnBalby HHBECTUTOPH HACTOje
Jia 3aJpKe KOHTPOITY.

Hajuenrhe oxpenbe yroBopa ycMepeHe ¢y Ha TO Jia MHBECTHTOP Kao Ipojia-
BaI] TOCEOHOT Jena 3rpajie y U3rpaami 3aQpKu 3a ce0e: MpaBo Ja pacrioiiaxe
WJIH TIaK TPajHO YCTYIH Ha KOpUIThemke 3eMIBHILTE KOje CIY>KH 3a PEJOBHY YIIO-
TpeOy 3rpaje; MpaBo Kopumhema, pacronarama, peKOHCTPYKIUje U TPOMEHE Ha-
MEHE MOjeIMHUX 3ajeTHUUKUX JIeJI0Ba 3rPajie; MPaBO Oy UHBabA O OJIPIKABALY
3rpajie ¥ 3eMJBHINTA (HIIP. HHBECTUTOP 3a/pkaBa MpaBo ja cam uzabepe mpu-
BpE/IHO JIPYIITBO 3a OJp’KaBame yucTohe u 3eneHunna, yBoheme 1 opxaBarmba
BHU/JICO-HA30pa, TEXHHIKOT 00e30el)erma, onpkaBama ypehaja y 3rpaam, Te 1a 'y
MMe CTaMOCHE 3aje/HHIIC 3aKJbyUU YTOBOP ca U3a0paHUM MPUBPEIHUM JIPY-
IITBOM, IITO TIOJIpa3yMeBa U OIpeesbiBakbe HakHaIe (IieHe) Kojy he eTakHH
BJIACHUIIM OUTH TyKHU Ja 1iahajy 3a oBe ycinyre). OBUM yroBOpHUM ofipeidama
MHBECTUTOPH MPAKTUYHO HACTOjE J1a ,,pa3BJIACTE " €TaXKHE BIIACHUKE, TO jeCT J1a
WX JTUIIE MOTYhHOCTH OiTTyunBamba 0 HU3Y NMUTaba O KOjUMa 10 3aKOHY OHU CaMH
Tpeba J1a oITydyjy ¥ TO Ha Ha4WH MpeBUN)EeH 3aKOHOM.

HajekcTpeMHuju oKy11aj ,,pa3BnamhnBama™ eTa)XXHUX BIACHUKA IIPEACTa-
BJba OZpen0a yroBopa KOjoM KYTIIH MTOCEOHHX JIeJI0Ba 3rpajie y U3rpaIibi YHAIpe
,,OBIaIhyjy* mpoaaBIa-nHBECTUTOPA Jla y ©Me cTaMOCHE 3ajelHuLIe JoHece, a
1o notpebu, U U3MEHH paBuIia BaacHuka.”® Haume, nako 3CO3 mosasu ox mpa-

26 Kao o je Beh peueno, y ckiany ca wi. 17 3CO3 npaBuiinMa BIacHHKA, 33 YHje yCBaja-
€ CE 3aXTeBa jeJIHOTIACHOCT CBUX BJIACHUKA IMMOCEOHUX JIeJIOBa 3rpajie, ce MojenHa MUTaba U3
HaJJISKHOCTH CKYIILITHHE cTaMOCHE 3ajeJHULC MOT'Y TIOBEPUTH yIIPAaBHUKY WK IPO(ECHOHaTHOM
YIPaBHHUKY.

27 Huje criopHo Ja MHBECTUTOP KOjH HUje OTYHHO CBe MOCEOHE JIETOBE 3rpajie MOXKE Y CKIIa Ly
ca 3aKOHOM /[a BPIIH aKIIECOPHA [paBa Koja ce Be3yjy 3a oceOHe JeI0BE y HhEroBoj CBOJUHHHU JIOK
uX He oTyhu.

28 Jemna TakBa onpenda y Kojy cy ayTopKe MMalie YBHJ IiacH: ,,Kymar| oBiM IryTeM oBiarrhy-
je Iponasia, 3a nepuon o 2 (1Be€) TOAMHE O/ JaHA PUMOIIpE/Iaje HeMOKPETHOCTH, Jla: Ca3uBa,
Mpe/siake THEBHU pell M IPUCYCTBYje CKYMIITHHH cTamOeHe 3ajennuie Oojexra (mn neina O0jexra)
U Ja Ii1aca Mo CBaKoj TauyKH JTHEBHOT peja CKyMumITHHe cTramOeHe 3ajequuie O0jexTa (Mim nena
Oojexra) Ha HaYKH 1a gohe 1o roHomema [IpaBuiia BiacHUKa Ui 3aKJbydeha YroBopa. (CBu yro-
BOPH uHje Cy KJjlay3yJie NpeMeT aHaIN3€e y paay Kao U Caap)KUHA COJIEMHH3AaLMOHUX KiIay3yJia
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BUJIA J1a €TAXKHU BIIACHUIIH CBOja IIpaBa M 00aBe3e y MOrieny yIpaBibama U oJp-
JKaBamba 3ajeHUYKUX JeJI0Ba 3rpajic U 3eMJbUIIITA HA KOME je OHA TOJUTHYTa
ocTBapyjy u Bpiie y ckiany ca 3CO3 (ui. 17, cT. 1), U3y3eTHO je HOMyIITESHO
OIICTYTIahE Of] 3aKOHCKUX pemiema. OHO ce MOXe TIOCTHNH yCBajameM IIpaBuia
0 MeljyycoOHMM OJJHOCHMA BJIACHHMKA IMOCEOHHX JIEIOBA Y CTAMOEHO] 3ajeTHUIIH
(ckpaheno — mpaBuJIa BlIacHUKa). 32 BLUXOBO ITYHOBaXKHO ycBajame 3CO3 3axTe-
Ba jJeTHOTIACHOCT CBUX €TAXXHUX BiacHUKa. [IpaBunnma BiacHuka ce ypehyjy
o0aBe3e eTAKHUX BIACHHUKA Y MOTJIENY OJIP)KaBamba U KOPUINNeHa 3ajeTHUIKUX
JIeTIOBa 3rpajie M 3eMJBUINTA, KA0 ¥ HaYKH U moTpeOHa BehuHa 3a JIOHOIICHa CBUX
aKaTa M OJUTyKa W3 HaJJISKHOCTH OpraHa ctaMOeHe 3ajeqHuIle (CKYMIITHHE U
ynpaBHuKa). tbiuma ce uak Moxe npeaBueTH fa hie HeKo MUTambe U3 HAJJICHKHO-
CTH CKYNIITHHE OMTH NOBepeHo (MpodecroHaHoM) yrnpaBHUKY (4. 17, cT. 2-4
3CO03). 13 HaBeaeHOT je jacHO Ja ce MpaBUJIMMa BJIaCHUKA ypehyje ynTaBa ma-
JieTa MUTaka Koja Ce HeMOCPEIHO THYY CTAXKHUX BJIACHHKA, 300T Uera 3aKOHO-
JlaBall MHCUCTHPA Ha jeJIHOTIIACHOCTH CBUX BJIACHUKA MOCEOHMX JiesoBa 3rpae.?’

Y3 oBy onpen0y, y yroBOpHOj TIpakcu ce cpehe u kiray3ysia KojoM KYTIITH I10-
CeOHUX JIeNoBa 3rpajic y U3rpaibu onaiinyjy HHBECTUTOpA Ja Y UME cTaMOeHe
3ajeHuIe CAM u3abepe Mpo(eCuoHaHOT YIIPaBHHUKA.

Kana 6u oBakBO yroBapame OUJI0 JOMYIIITEHO, HHBECTUTOP OU JOHOIICHEM
MpaBUiIa BIACHUKA, TC U300POM MPOQECHOHATHOT YIIPABHUKA MPAKTHYHO MOTA0
Jla UCXoj1yje OUJIo KOjy OJUTYKY KOja MOTro/iyje keroBuM nunrepecuma. OBakBUM
yroBapameM ce HeCYMBHBO M3UTpaBa 3akoH. OHO je yjeaHO MpoOIeMaTHIHO U
ca CTaHOBHUITA OIPEJUBOCTH IIPEAMETA yroBopHe obasese (4. 46 u 47 3akoHa o
obnuranuonum ogrocuma — 3003%0), ¢ 063upoM Ha TO aa Oy ayhu BIacHUIM MO~
ceOHUX JIeToBa 3rpajie yHaIpen najy ,,0JJaHKo  carjJacHOCT Ha IIpaBujia BJacHH-
Ka, He 3Hajyhu mpu ToMe kKako he oHa rnacuTh, HUTH J1a ik he OUTH Y BBUXOBOM
nHTepecy. OBaKBOM YrOBOPHOM MPAKCOM MHBECTUTOPH MPAKTHYHO TOCTYTIAjy
contra legem ipeHeOperaBajyhu rmpaBa Koja €TaKHH BIACHUIIN Tpeda 1a y)KUBajy
npema 3CO3.

HaJla3e ce y MPUBATHOj apXUBH ayTOPKH pasja). To mTo je oBo oBiamhemne yCTYN/bEeHO Ha IEPUOJ
071 IB€ TO/IMHE, He OM CMEJIO ]a yTHYe Ha 3aKJby4aK O HEIyHOBaXXHOCTH OBE 0pe/i0e yroBopa.

29 CiinuHO npaBuIIo caapikaHo je u 'y [IBajiuapckom rpahanckom 3akonuky. Hauwme, ox 1. ja-
Hyapa 1965. roguHe crynuie ¢y Ha cHary oxpenoe wi. 712a-712T kojuma je ypelena eraxxna cBoju-
Ha (y morJieqly yrpasJbamba HelIOKpeTHOII Ny y eTa)HOj CBOjHHH yIyhyje ce Ha OIIITa mpaBuiia o
CYCBOJUHH, KOjHMa CE CaMO M3y3€THO, 3a JYKCY3HE I'paljeBUHCKE IPOMEHE, 3aXTEBa CArJaCHOCT
cBUX cyBiacHuKa). [TojennHe onpenbe cy npoMemeHe y OKBUPY pedopMme CTBapHOT Ipasa (CTy-
nuia Ha cHary 1. jaryapa 2012. ogune). Hajpehu O6poj mpaBuiia o yrnpaBibamwy je IUCIO3UTHBHE
HPUPOJIE, €TAKHH BIACHUIIUA MOTY YPEAUTH pyradrje CBOje OJHOCE, AJIM CE 3a TO 3aXTEBa jeIHO-
TJIACHOCT, OJTHOCHO CarjlaCHOCT CBHX CTAXKHHX BJIaCHHMKA. J[eTasbHUjE O IIBAjIAPCKOM MOJICITY
yIpaBJbamba HEMOKPETHOCTHMA Y €Ta)KHO] CBOjUHH, BU. T. Josipovié, 511-522.

30 Cnyorcoenu nuctu COPJ, 6p. 29/78, 39/85, 45/89, 57/89, Cayacbenu auciu CPJ, 6p. 31/93,
(Ypenba — 3a Bpeme patHor crama: 22/99, 23/99, 35/99, 44/99, Cryoc6enu irachux PC, 6p. 18/2020.
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3.2. OcurypaBame yroBOpHe MO3UIHje HHBECTUTOPA Y CJIy4ajy
NPOMEeTOBAaA MOCEOHOT /ieJia 3rpajie 0 CTPaHe KyIIa — HacTojambe
aa ce npesasulje inter partes 1ejcTBO OAHOCHMX YTOBOPHHX opeaada

C 003upoM Ha TO Ja ce OBe ofipeade YHOCe y YTOBOPE KOjU UMajy inter partes
JIejCTBO, MHBECTUTOPH HACTOj€ Jla OCUTYPajy ONCTaHAaK ,,CBOJUX YTOBOPOM CTe-
YEHHX IpaBa‘, TO JeCT BUXOBY ,,ergd omnes* CympoTCTaBJbUBOCT YHOIICHEM Y
WHUIAjaTHA YTOBOP OApen0e KOjoM ce KYIIH MOCEOHUX NIeJIoBa 3rpajac y u3-
rpaamy 00aBe3yjy Aa y eBeHTyaHu Oyayhu yroBop o pacroiaramy MoceOHUM
JIeJIOBUMA 3rpajie YHeCy WICHTUYHE OApeade 0 YCTyTamwy, Tj. OApULiaby Of Ipa-
Ba yIpaBibatba, KOpUIIieka U pacrojarama 3ajeIHIUYKIM JICJTOBUMa 3rpajic u
Hensrpal)eHrM JeIoM mapliesie y KOpHCT HHBECTHTOPA.

[IynoBaxxHOCT OBHX Ofipeia0da yCiIoBJbEHa je MyHOBaKHOIINY HHUIUjaIHUX
yroBOpHHX onipenaba. Hanme, ako HUje myHOBa)KHA ojipe/ida yroBopa KOjoM ce
KYIIIM HOCEOHMX JIeNIOBa 3Trpajie y U3rpaami Oapudy IpaBa Koja Cy UMaHEeHTHA
CBOjCTBY €Ta)KHOT BIIACHHKA, argumentum a fortiori Ov OMia HEITyHOBaYKHA U yTO-
BOpHA KJIay3yJia KOjoM ce KyIiiu 00aBe3yjy Jia y cBoj Oyayhu yroBop o pacrioJa-
ramy CBOJUM ITOCEOHHUM JIETIOM 3Tpajie YHECY Ty UCTY HEITyHOBaXHY openoy.

CyOporupame KacHHUjer CTHIIa0Ia IMOCEOHOT JieNa y TpaBHY TO3HIIH]Y CBOT
MPETXOAHMKA (CTyIa Y CBE MPaBHE OJTHOCE CBOT MPETXOJHUKA Ca OCTAJIUM eTa-
JKHUM BIJIACHUIIMMA) HEOIXOJIHO je paay KOHTHHYHTETa Y MPaBHUM OJTHOCHMA
eTa)XHHUX BJIACHHKA Yy MOIJIEY yIIPaBJbatba U KOPUIINema 1eie HeOKPEeTHOCTH. !
TakBo MPaBUIIO je JIOTHYHO C aCIEKTa 3aIITHTE JISTUTUMHHX H JITalTHUX HHTE-
peca 4iaHOBa €TakKHE 3ajelHUIIEC U HUKAKO Ce IEerOBUM TyMadyeHheM He MOXKE
nmohw mo mHBECTHTOPA.

3.3. Je3anukn ,,eypemuszam“ 0e3 NnpakTHUYHE pa3jinuKe

VY dhopmyranrjamMa 0OTHOCHUX YTOBOPHUX KJay3yJjla youaBa ce M3BECHO Tep-
MUHOJIOIIKO HUjaHcHpame. JloK ce HeKH HHBECTUTOPH ONPEeIbY]y /a, MPHINKOM
(dhopMmynHcama OBUX YTOBOPHHX ofipeaada, yrmorpede uspas ogpuyarse oj mpaBa
kopuirhema 3ajeAHIYKUX JIeTI0Ba 3rpajic v 3eMJbHIITa Oyayhnx eTakHUX BIaCHU-
Ka y IbIXOBY KOPHCT, APYTH Ha TEPMHUHOJIOIIKO] paBHHU HACTOje Ja yOJIake PEUHHK,
KoprcTehy u3pase MomyT HEOMO3UBOT yCillyiiarba TIpaBa TPAjHOT KOpUIIhema u
pacronarama 3ajeJHUYKUM JeJIOBIMa 3rpaje U HemsrpaeHuM AeoM mapuesne.
Haxko y mpBU MaxX TEpMUH yCilyiiarbe MOXKE JISIIOBATH MPUXBATILHBH]E O U3pa3a
ogpuyarpe, 060Ma ce HaCTOJU OCTBAPUTH HUCTH IIHJb, 4 TO j& Ja MHBECTUTOP CTEKHE
MIPaBO OJITyYHBama O aKIIECOPHUM CBOJUHCKUM OBIANTherhMa eTaXHUX BIIaCHU-

31 To je cmucao mpasuiia caapxasor y [lIBajuapckoM rpajaHcKkoM 3aKOHUKY, wi. 649a: Ox-
JyKe O yIpaBJbaly 00aBe3yjy KacHUje CTHUIAOIE eTaxxHe cBojuHe. Ily0nunurer TuX oaayka
ocTBapyje ce ynucom oxaroapajyhe 3adenex0e y 3eMJbUILIHY KIUTY, aJTH U KaJ{ HHj€ U3BPLICH YITUC,
o/utyke cy obase3yjyhe 3a cienbdenuxa. Bun. T. Josipovié, 518-519.
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Ka. Y TOM CMHCIy, y pe3yJTaTy He IOCTOjU CYIITHHCKA pa3iuka u3mMely xopu-
mthema ,,rBphe” hopmynanuje y nopehemy ca Hau3rien ,,01axoM* GopMyarjoM.

3.4. Onpnuame o1 npaBa 0e3 HaKHajAe

be3 003upa Ha popmynaiujy 3a Kojy ce HHBECTUTOP OIPEACINO0 Y KOHKPET-
HOM CITy4ajy, HeM30CTaBHO C€ y YTOBOPHMa HaBOJH J1a KYIIIA OCEOHUX JeToBa
3rpajie IpUCTajy Jia mpeMa HHBECTUTOPY HJIH HeTOBOM IIPABHOM CJICAOCHUKY HE
MOTpaXxyjy HUKAKBY HaKHAIy Ha UME OJpHIlaba TO JeCT yCTyIama onpeleHor
KOpITyca aKIECOPHUX CBOJHHCKUX oBiamnhema. Ha Taj HAYMH ce HHBECTUTOPH
MPaKTUYHO M3AMKY W3HAI OBIANTheHnX KOPUCHUKA EKCIPOIIpHjaIlrje, KOju He
caMo Jia MOpajy Jia JOKaXy MOCTOjame jJaABHOT MHTEPECa 3a OTPaHUYCHE IpaBa
CBOjHHE, Beh 3a TO BIIACHUIIMMA YHje TIPaBO CBOjIHE OT'PaHNYaBajy MOpajy Jia Iia-
Te HaHKa/ay Koja He MO)Ke OMTH HUXKa off TpkuiIHe (Wi. 1, 2 u § 3akoHa 0 eKcIpo-
npujarujn’?). Y KOHAYHUIM TO 3HAYH JIa OBAKBOM YTOBOPHOM ITPAKCOM HHBECTH-
TOPH HACTOjE Jla HA PayyH €TaXHUX BIIACHUKA JI0OU]y ,,TyHO™ 3a ,,HAITA" ., Y TOM
CBETITy Tpeba TYMauHTH U TTOCTOjarhe CYIITHHCKOT IMPUCTAaHKa Kao oJpa3 ci1o0oe
BOJbE KyIlalla Ha OBaKBE YTOBOpPHE onpenoe.

Ha nmurtame HakHaje, KOja IpenCcTaBsba JETUTUMHO OYEKHBAHE €TAKHUX
BJIACHUKA Yy CJIy4ajy pacriojiarama 3ajeIHUYKUM JIeJIOBUMA 3r'Pajie OCBPHYO CE U
YeraBaU cyn y cBoM Permemy kojuM je ox0anmo WHUIIH]jaTHBY 3a OIEHY yCTaB-
Hoctu oapenaba 3CO3 mpema Kojuma je 3a TO pacroiarame J0BoJbHA 2/3 BehuHa
YKYITHOT Op0ja eTaKHUX BJIACHUKA YMECTO FBUXOBE jeIHOMIacHOCTH.>? Y 06pasio-
xKemwy Pelersa YcTaBHOT Cy/ia ce HaBOIM ,,/1a j€ Yusb pacilonalared 3ajegHudKuUM
genosuma 3ipage ga uHeeCtuUitiop, KOju CTHYe IIPaBo CBOjUHE Ha Torpal)eHoM HOBOM
MIPOCTOPY, Ha HA/I3UJ]AHOM CTaHY, Ha Al TUPAHUM 33je/IHIYKUM JITIOBHMA 3TPaJIc
TIPHUIIOjCHIM TTOCEOHOM eIy 3Trpajie, OMHOCHO Ha peKOHCTPYHCAHUM 33jeTHIIKIM
JeJIOBUMa 3rpajie MPEeTBOPEHUM y TioceOaH A€o 3rpaie, 3a Y38pail, U3spuiu ogpe-
hene pagose Ha ogporcasarsy 3ajegHUYKUX gesl08a 3ipage U 3eMbUWINA 3d PegoBH)
yitotupeby 3ipage Upema KOHKPEWHUM Houpedama e1acHUKa oceOHUX genosd
3ipage, 0 YeMy ca CTaMOCHOM 3aj€THUIIOM HHBECTHTOP 3aKJbyUdyje yroBop o mely-
coOHUM mpaBuMa 1 obaBe3ama“. Hemro kacHuje YCTaBHU CyJ] U3PUUYUTO CIIOMHU-
e U ,,HaKHAagy y BUly 00aBe3e MHBECTUTOpA Jla U3BPIIN ofpel)eHe pagoBe Ha
OJlpXKaBamy 3ajeITHUYKUX JISJI0BA 3rpajJie ¥ 3eMJBHUIITA 332 PEIOBHY YIOTPeOy
3rpanme” (Harmacuie aytopke). Jakie, mako 3CO3 HakHama HUje SKCITUITUTHO

32 Cnyarcoenu tnacnux PC, 6p. 53/95, Cnyocoenu nuciu CPJ, 6p. 16/2001, Cayochenu inachux
PC, 6p. 23/2001, 20/2009, 55/2013 (Onnyxa YcraBHor cyaa), 106/2016 (AyTeHTHYHO TyMadeHe).
Tume je 3akOHOIABAIl OCTA0 Y OKBUPY YCTaBHE rapaHIlmje mpasa cBojuHe (4i. 58, cT. 2 YcTaBa
Peny6mnuxe Cpbuje: Ilpaso ceojune moosce 6uitiu ogy3seitio uiu OJpanuieHo camo y ja6HoM uHile-
pecy yiuepheHom Ha 0CHO8Y 3aKOHA, Y3 HAKHAYY KOJd He MOXCe OUIIU HUXCA 0g TUPHCUULHE).

33 Pemiemse YceraBHoT cyaa 6p. 1Y3-159/2019.
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npensuheHa kao 00aBe3aH eIEMEHT YTOBOpa KOju ce 3aKJbyuyje m3mel)y crambene
3ajeHUIIC 1 JINIA KOja CTUYE IPaBO HAJ[ JIeTIOM 3ajefHUUKuX jenoBa (uwi. 9 3CO3),
10 TIPUPOIU CTBAPH € OYeKYje Aa he eTakHY BIACHUIT OUTH CIIPEMHH J1a PacIio-
JIAKY CBOJUM aKI[ECOPHUM CBOJUHCKHM OBJIAIThemhUMa y KOPUCT 3aMHTEPECOBAHOT
JIMIIa CaMO aKO y TOM paciiojiaramy BHJIE HeKU cBoj uHTepec. [Ipumepa paau, cu-
rypHo 1a uM Hehe OuTH mpujaTHO Ja Tpiie OyKy y 3rpaau AOK Tpajy paJoBH Haj-
3uhuBama, anu he ux uctpretu jep he 3ay3Bpar 100MTH HOBY (hacamy Wiu TUT.

Y KOHTEKCTY OBHX pazMarpama He Ou Tpebaso ojaKko mohu o MpeTnocTas-
ke 1a ce Oyayhu eTakHU BIACHUIM YTOBOPUMA O KYNOBUHU CTaHA Y U3TPAHH
CBOjE€BOJHHO OJIpUYY JieJia CBOjUX OBJallnemha Ha 3ajeTHUYKUM JISTIOBUMA 3Tpajie
1 3eMJBHUINTY Y KOPUCT HHBECTUTOPA, a 11a 32 TO He T00Mjajy HUIITA 3ay3Bpar. OBO
YaK U MMOJ| MPETIOCTABKOM JIa CE€ CBOjUX 3aKOHCKHX IpaBa Mory oapehu y MoMeH-
Ty 3aKJbyUeha YTOBOPA O KyTIOBUHHU TIOCEOHOT Jiena 00jekTa y u3rpaamu. lbrmxoBo
pacrionarame je cTBap OIJyunBama 1 MocTojama oaropapajyhe sehune Ha ckym-
IMITHHU CTaMOCHE 3ajeTHHIIC, a HE TI0jeNMHATHOT H3jalllihaBarba Y KOPUCT HHBECTH-
TOpAa, IITO OJAKO YUHE CaMO Jia OW JIOILIN Y TMO3UIIH]Y KYIIIA.

3.5. OgHoc kiaay3ysa o oApuLamy 01 NpaBa kopumhemwa n pacnosarama
3ajeITHHYKHUM JIeJIOBUMA 3rpajie H 3¢M/bHIITA ¢a 3AKOHCKUM PeKUMOM
0/ITOBOPHOCTH 32 IITeTy 1 nNokpuha TpomkoBa y Be3u ca
BIX0BOM YNIOTPeOOM U O/Ip:KaBambeM

Ja u3noxxeHe yropopae ogpende yHoce nmopemehaj y 3aKOHCKH PEXKUM H A
Cy OHE aHTUCHCTEMCKE WIIYCTPATUBHO FOBOPH M OJIHOC M3Mel)y jKeJba HHBECTH-
Topa Aa 3a cede npua00ujy MpaBo Ha MOjeAMHUM 3ajeAHHYKHUM JICJIOBUMA 3rpajie
(HTIp. KPOBY | (hacaaw) U Hem3TrpalheHOM ey 3eMJBHIITA, C jeHE CTPaHe, U 3aKOH-
CKHX IPaBUJja O OJITOBOPHOCTH 3a IITETY KOja MOTEKHE O] BbUX, Kao U O MoKpuhy
TPOIIKOBA Ha UME BUXOBE yIOTpeOe U ollpiKaBama, ca apyre crpane. [lpumepa
pazau, Mako HHBECTUTOPH OJIAKO YHOCE Y YTOBOpE oApeady o Oe3yCIIOBHOM OJpH-
namy IpaBa kopuirhema KpoBa, yroBopumMa ce He ypehyje ko he Outu myxas na
CHOCH TPOILIKOBE CaHallMje TOT KPOBa, OHJIA KaJia Ce 32 TUME jaBU MOTpeda, HUTH
Ko he OUTH OATOBOpAH 3a MTETY KOja EBEHTYATHO ITOTEKHE O] KpoBa (HITp. Kaja ca
KpOBa MajHe JIGACHUIIA U OLITETH ayTO KOjH je MapKupaH ucrtpen 3rpaje). [[pema
3CO3, kpoB ce cMaTpa 3ajeIHUYKUAM JeJIoM 3rpajae (Wi. 3, cT. 2, T. 16), MoK y Tpo-
IIIKOBHMAa HETOBOT OJ[pyKaBamkaBa YUECTBY]Y BIACHUIIU ITOCEOHUX JIeTIOBa 3rpajie
(wr. 63 3CO3). Tako ucmagHe a OU M0 3aKOHY €TaKHH BIACHUIIA OMITN 00aBE3HH
Jla y4eCTBY]y y TPOLIKOBHUMA CaHalKje KPoBa yIPKOC TOME LITO Cy C€ yTOBOPOM
OecTepeTHO OAPEKIIH IMpaBa BEroBor Kopumihema. CIIMIHO je U ca TpaBUJIIMa O
OZITOBOPHOCTH 32 IITETY. AKO OM OHa IIPOUCTEKJIA O KPOBa, 3a by OM Ipema 3aKo-
HYy OMJIa OATrOBOPHA CTaMOCHA 3ajeTHUIIA, a CYTICHINjapHO U BIIACHUIIN TTOCEOHUX
nesoBa 3rpaje (wi. 69, ct. 3 3CO3).
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OBu IpuMepH Cy pas3yIorT BHIIIE 1a C€ YTOBOPHE oJpende KojuMa HHBECTH-
TOPH HACTOje Ja ,,ipurpade’” 3a cebe akIecopHa MmpaBa U3 CaJpKUHE STaXKHE
CBOjUHE KBATU(DHUKY]y Kao TPOTUBHE UMITIEPATUBHOM 3aKOHCKOM PEKHIMY, jep je
OUUIIJICIHO JIa HAPYIIaBajy 3aKOHCKY KOHIICTIIH]Y €TaXKHE CBOjUHE.

3.6. IlpakTHyHa peaju3anuja NpaBa Koja HHBECTUTOP YTOBOPOM
HACTOjH /1a 3a/IP:KH 3a cele

3najyhu /1a je 3a MyHOBa)KHO CTUIIAKE CTBAPHUX MTPaBa HA HEMOKPETHOCTH-
Ma, OHJIa Ka/1a ce OHa CTUYY TIPaBHUM TIOCIIOM inter Vivos, OCHM TIOCTOjamba O/Iro-
Bapajyher npaBHOT OCHOBa HEOITXOIHO MCXOJIOBATH ¥ YIIHC TOT IIpaBa y KaracTtap
HEMOKPETHOCTH (W1. 3, cT. 1, T. 1 3aK0oHa 0 MOCTYIIKY yIHuca y KaTacTap HETIOKPET-
HoctH 1 BogoBa — 3ITYKHB?3*), uuBectutopu npuberapajy pa3in4uTiM ,,CTpaTe-
rrjaMa‘ Kako O ITOCTHUTIIN KeJheHH ITHJb. OH Ce CaCTOju y TOME 1a MHBECTUTOPH
WJIU BbUXOBHU CayroBapadu y HekoM Oyayhem MOMEHTY OyJly YITUCaHU Kao TUTY-
JIapy TIpaBa CBOjHHE Ha IMOCEOHOM /ey 3rpaje KOju HacTaHe MPEeTBaAPAmEM 3aje/-
HHUYKOT JieJia 3rpajie y moceOHu. Y Ty CBpXY, HEKH HHBECTUTOPU YHOCE y YTOBOpE
onpen0dy mpemMa Kojoj he ce carmacHOCT U3 yroBopa CMaTpaTH TOBOJEHUM OCHOBOM
Jla UHBECTUTOP MPOMETYjE U MEHha HAMEHY I0jeIMHUX 3ajeIHUUKUX JISJIOBA 3rpa-
ne (kpoBa, OCTaBa | CJI.) M Hem3rpal)eHor nema mapiiene 0e3 najper MPUCTaHnKa u
onoOpaBama kymua. J{pyru, nak, npeasuhajy od0aBe3y KyIa ja ce Ha IPBU MO3UB
WHBECTUTOPA (MJIX F-ETOBOT MIPABHOT CIICA0CHIKA) 0/Ia30BE MTO3MUBY J1a HA CEIHU-
M cTaMOeHe 3ajeIHULIE I1aca y CKJaly ca Mpey3eToM YyTOBOPHOM 00aBe30M, TO
JeCT ma Tpeq jaBHUM OCJIe)KHUKOM FUTH HAJIGKHUM OPTaHOM 1A IOTPeOHY caria-
CHOCT KaKo OM MHBECTHUTOP MOTao Ja peajnsyje IpaBo Koje yrOBOPOM HACTOjH
Jla ocuTypa cedu, TO jecT ,,3a CBOj TPOII ",

VY npBoM cityyajy carjlacHOCT U3 yroBopa He Ou cMena aa Oyze TpeTupaHa
Kao oAroBapajyhum mpaBHH OCHOB 3a CIIPOBOl)eHE KeJhEeHE TPOMEHE Y KaTacTpy
HermokpeTHocTH. OCUM 300T Tora IITO je pey 0 MUTambKUMa Koja criajajy y Hajaje-
YKHOCT CKYTIIIITHHE CTAMOCHE 3ajeTHUIIE, 32 UHje MTyHOBAKHO OTYUHBaLE Tpeda
na OyIly MCTTYH€HH 3aKOHCKH YCIIOBH, OJHOCHA ,,CarJlacHOCT OM 110 CBEMY Cyie-
hu Ouna HecrpoBOAMBA y KaTacTPy HEMOKPETHOCTH M Ca CTAHOBWINTA Hadeia
oapehenoctu (ui. 3, cr. 1, 1. 7 SITYKHB*). Haume, Ha OCHOBY CarjiiaCHOCTH 3
yroBopa He 0u O0mI0 Moryhe mpemu3Ho YTBPAUTH Ha IIITa C€ OHAa OXHOCH, Tj. Ha
KOjH 3ajeTHUYKH JIeO 3rpajie U Ha KOjy o MOTyhuX mpoMeHa — Jorpaiiby, Hall-
3uhuBame, MPUTIAjakhe WIIH ITPEeTBAPAhE CE OHA OTHOCH.

VY npyroj BapujanTH, npoOiemMa NpUHIUIIN]eTHO He Ou Tpebano aa Oyzae y
XWTIOTE3W KaJaa O Ha CEIHUITH CKYTIIITHHE CTaMOeHE 3ajeTHHIIe onroBapajyhom

34 Cnyarcoenu tnacnux PC, 6p. 41/2018, 95/2018, 31/2019, 15/2020. Munom XKuskosuh, IIpa-
60 peluctuapa netiokpeiunociuu — Otwitu geo, IlpaBuu paxynrer y beorpany, beorpan 2020, 151.
35 M. YKuskosuh, 210 u 211.
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BehMHOM eTa)KHUX BJIaCHWKA OHJIa YCBOjeHA OMTyKa KOja IMOTOAYje HHTepecHMa
uHBecTUTOpa. Jpyro je nurame na a4 OM Ha TOj CEAHULN €TaKHH BIACHHUIIH
CBOjE€BOJBHO TJIACaJIM 32 YCBajarmhe TAKBE OJTYKE WIIN TIpE ,,[TO IPUTUCKOM ™ OfI-
HOCHE YroBOpHe ozpenode, He 3Hajyhu na je oHa HemyHoBaxkHa. Of (He)yHOBa-
YKHOCTH OIHOCHE onpenode 3aBUCHIIa OM M MOTYNHOCT HHBECTUTOPA J1a TYKOOM
u3JIejCTBYje oAroBapajyhy BoJjby e€Ta)KHOT BIACHMKA, Koja Ou Ouia caoOpa3Ha
OHOME TIITO j€ TIPENBU)EHO YTOBOPOM, Y CITy4ajy Ja 30cTaHe moO0poBoJbHOCT. C
003MpOM Ha HEMYHOBa)KHOCT YTOBOPHUX ofpenada Kojuma ce Oyayhu eTaxHu
BJIACHHWK 00aBe3ao 1a he maTu Ty caryiacHOCT, HU CyJ He OM CMeo Ja ToHece Tpe-
cyay kojom he ce U3/1€jcTBOBaTH BOJbA €TAXKHOT BIACHUKA Y IPABIY KOjH IIOTOAY-
j€ UHBECTUTODY.

3.7. Pacniosiarame NpaBoM TpajHor Kopunihema NapKUHT MecTa
HA 3eMJBHIITY KOje CJIY:KH PeJ0OBHOj YIIOTpedu 3rpaje

Kao mrTo je Beh nctakHyTO, OTyYrBamke O HAUNHY KOPUTIThemha 3eMJBHIITA
KOj€ CIIy’KHM 32 PEJOBHY yIOTpeOy 3rpaje npencTaBiba HaaAJIe)KHOCT CKYTILITHHE
crambene 3ajeqaune (1. 42, c1. 1, T. 13 3CO3). OBO 3aKOHCKO pEIICHE MPHUPO/I-
Ha je Mocjeauiia IPaBHOT PeXKUMa aKLIECOPHOT MpaBa Koje €Ta>KHU BIACHHUIIM €X
lege y)xuBajy Ha 3eMJbHINTY. Ped je 0 mpaBy CycBOjuHE, MPU Y€MY C€ BETHUNHA
CYBJIACHMYKOT yJieJia OpeAesbyje cpa3MepHO MOBPLIMHH [TOCEOHOT Jiena 3rpaje
Y CBOJHHH KOHKPETHOT €TaKHOT BIIACHUKA y YKYITHO] TIOBPITHHY 3rpaze. Umajyhu
y BUJy CBOJMHCKOITPaBHH PEXKHUM STaXKHUX BJIACHUKA Ha IMapLeNId Ha KOjoj je 3rpa-
na m3rpalena, JOruvIHoO je 1a o1 FhX0BE BOJhE Tpeba ga 3aBUCH M HAYWH Ha KOjU
he ce To 3emibumTe kopuctutu. Mako je npema 3CO3 TO Tako, HHBECTUTOPU
MIPIJIIKOM 3aKJbyderha yToBOpa KyIIIuMa MOCEOHUX JIEeI0Ba 3Tpajie y U3TPaabh
Hamehy onpendy kojom ce Oyayhu eTakHH BIaCHUIH TPajHO, Oe3ycIoBHO U Oec-
TEpeTHO OApHUy IpaBa Kopuirhema HemsrpalheHor aema mapiesne 1a Ou moToM
WHBECTUTOPU HHME MOTJIH J]a PACONaKy U TO Y3 [I03aMallHy HaKHaTY.

V mpakcu ce TO OCTHIKE UCIPTaBambeM MAPKUHT MECTa Y IBOPHUIIITY 3rpaje,>
KOja MOTOM MHBECTHTOP MPOAAje ETAXKHUM BJIaCHUIMMA Wiu Tpehum aunuma. C
THM Y Be3H CKpehemMo akiy Ha TO 1a mapkuHT Mecto pema 3CO3 He mpencTa-
BJba MIOCe0aH /10 3rpaje, TO jeCT 1a OHO HHUje UCTO IITO M FapakHO MECTO, Koje
npema 3CO3 jecte mocebaH aeo 3rpaje, ma caMuM TUM B Moryhu o0jekat (MCKIbY-
YHBE, 3ajeJHIYUKE U Cy-) cBOjuHEe. OBaKBOM IIPAaKCOM, HHBECTUTOPH ceOe pakTHy-
KU CTaBJbajy y MO3UITH]Y JIa PacIiosiaXXy IIPpaBoM Koje 10 3aKOHY TIPUTIaa CTaKHIM
BJIACHUIIMMA, a HA OCHOBY YTOBOPHE Ofipe/10e KOjy Cy MPETXOAHO HAMETHYJIHU Kao
YCIIOB 3a MPO/ajy CTaHa H(JTH) TTOCIOBHOT IIPOCTOpa Y m3rpaamy. Kama nHBecTUTOp
Oynyhem BiacHUKY cTaHa y oxpeleHoj 3rpaiu mpojaje mapKuHT MECTO UCLPTAHO

36 [Tpema . 3, ct. 2, 1. 15 3CO3, ,,iapKuHT MeCTO je oaroapajyhu nmpocrop oxpehen obe-
JIXKEHOM NOBPIINHOM 3a IAPKUPame BO3MIIA H3BaH 3rpaje”.
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Ha Heu3rpal)eHoM Jieny mapiiene Te 3rpajie, OH My 3aIpaBo MPOJIaje HEellTo uera ce
€TaKHH BJIACHUK MPETXOIHO OECTepeTHO ,,01pekao’. J{pyruM peunMa HHBECTH-
TOp €TaKHOM BJIACHUKY IPOJIaje HEIITO IITO €TAXHOM BIIACHUKY MPHITaJia Ha
OCHOBY 3aKkoHa. Kosinko je ancypnaH oBaj KOHLENT MOXKE C€ HIYCTPOBATH XHIIO-
TETUYKUM IIPUMEPOM Yy KOMe OW HEKO KO HHje BIACHUK HEKE HEIMOKPETHOCTH,
HEHOM CYBIIACHUKY Y3 HAaKHAIy YCTYIHO MPaBo Kopuinhema Te UCTE HeITOKPET-
HOCTH.

[opjennako je copHa U KOHCTENAalLKja y KOjoj MHBECTUTOP ,,iponaje’ (Tj.
yCTyTIa TPAjHO MPaBo KopHIhema) TapKUHT MECTO HEKOME KO HHje BJIACHUK HHU-
jemHor nmoceOHOT fesa y 3rpau Ha YMjeM ce 3eMJBHUIITY UCLPTABa MAPKUHT MECTO.
Tana je y pe3ynrary mpaBo CBPCHCXOIHOT KOpUITherma TOT Jelia 3eMJBUIITa (ak-
THYKHU yCKpahieHO eTa)KHUM BIACHUIIMMA KOjU CY CYBJIACHUIIM TOT 3€MJBHIIITA.
On »ux ce, Jakje, o4eKyje ga 6eCIoroBOpHO TPIe MapKupame Bo3uia Tpeher
JIUIA HAa BBUXOBOM 3€MJBHIIITY, a JIa 33 TO TPIJbEH-E HUILITA He JI00Ujajy 3ay3BpaT
(HTIp. TPUXOM CTaMOCHE 3ajeJHUIIC Ha MME U3aBamka y 3aKyT TUX ApKIHT MECTa).
YMecTo eTaKHUX BIaCHUKA, TIOJIOBE 3a TO TPILJbEHE ,,yOpao‘ je NHBECTUTOP U3
KyTIpOIIpoIajHe IIeHe KOjy j& OCTBapHO MPOMETOBAKEM TOT IMMAPKUHT MeCTa.

3.7.1. Pealosare 3axonogasya — Kako yCK1aguii HeyCcKaagueo?

Ha ycraspeny yroBopHy npakcy, BEpOBaTHO MO/ IIPUTHCKOM HHBECTUTOPA,
pearoBao je 3akoHozaasall. Tako je uwi. 70, cT. 24 3akoHa o IIAHUPay U U3TPATHU
— 31, npensuleHo peleme Koje ce MOXKeE J0KHBETH Kao CBOjeBpPCHA ,,Jiera-
TU3anmja’ TepeTHOT pacioiarama IMapKUHT MEcTa O cTpaHe HHBecTuTopa. [pe-
[IU3HOCTH PaJiv, Hajipe heMo U TUPaTH TO 3aKOHCKO pelIekhe Ja OMCMO r'a TOTOM
HOJBPIIIN KPUTHYKOM BPEIHOBamY. ,,[IpaBo TpajHor kopuiihema napkuHr MecTa
Yy OTBOPEHOM CTaMOEHOM OJIOKY W cTaMOEHOM KOMILIEKCY, KOje je HHBECTHTOP
MpEeHeo MpaBHUM TOCJIOM Tpehewm nniy, Moxke ce JlaJbe TPOMETOBATH U paciioia-
ratu y oOuMy credeHux rnpasa. OBUM IpaBHUM IIOCJIOM HE CTUYY CE yCJIOBHU 32
YIHC CBOJMHCKHX ITPaBa y €BUJICHIIHM]Y HEIOKPETHOCTH U TPaBUMa Ha HhHMa, i
ce MpaBHU MOCA0 KOJUM C€ IPEHOCH TO MPAaBO MOKE YIHUCATH Kao 3adenexoda y
eBUICHIIN]Y HEMIOKPETHOCTH M IIpaBMMa Ha mhuma. 38

W3 uutupane ogpenode je jacHO a OBO 3aKOHCKO PElICHhe UMa OrpaHHUCHU
Jomaiiaj Oyayhu 1a ra HOpMOTBOpALL expressis verbis Be3yje UCKJbY YMBO 3a ITAPKUHT

37 Cnyacoenu tnacnux PC, 6p. 72/2009, 81/2009, 64/2010 (Omnyka YerasHor cyna), 24/2011,
121/2012, 42/2013 (Onnyxa YcraBHor cyna), 50/2013 (Omnyka Ycerasror cyna), 54/2013 (Pemmeme
VYeraHor cyna), 98/2013 (Omnyka YeraBHor cyaa), 132/2014, 145/2014, 83/2018, 31/2019, 37/2019
(mpyru 3akomn), 9/2020, 52/2021.

38 TTojam cramGeHOr GJI0Ka ¥ CTaMOEHOT KOMIIIIEKCA H Y TOM KOHTEKCTY MPaBO TPajHOT KO-
puirhema MapKUHT MecTa yBoJe ce Yy 3aKOH O TUIaHUpamby W U3TPafmbi 3aKOHOM O MU3MEHaMa U
nonynama 31U 2018. rogune (Cryocoenu inacnux PC, 6p. 83/2018).
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MecTa KOja ce Hajta3e Ha 3eMJBHINTY Y OTBOPEHOM CTaMOSHOM OJIOKY ¥ CTaMOCHOM
komrIutekcy.* OBHM 3aKOHCKHM pEIIeHhEeM Ha MaJia Bpara ce HaCTOjH ,,03aKOHUTH
YrOBOpHA Mpakca HHBecTUTOpa. Mako ce 0BoM 3aKOHCKOM ofipeniooM MoryhHOCT
€BUICHTUPAaa OBOT IIPOMETOBAa OrpaHNYaBa HA MAPKUHT MECTa Y OTBOPEHOM
cTaMOEHOM OJIOKY U CTaMOCHOM KOMIIJIEKCY, HHj€ jaCHO 3aIlITO HOPMOTBOpAIL JI0-
3BOJbABa BLUXOBO MpoMeToBame. Hanme, kaga ce ui. 70, ct. 6 3111 naxkspuBo uuTa,
BHJIJBMBO j€ HACTOjambe JIa Ce TIPABO CYCBOJHHE €TAXXHUX BIIACHUKA o0jekara mu3-
rpal)eHuX y OTBOPEHOM CTaMOCHOM OJIOKY MJIH CTaMOEHOM KOMIIJIEKCY OTpaHHYH
Ha ,,rpal)eBHHCKO 3eMJBHIITE tciiog 00jeKTa. OBO pPElICHE je TOHEKIIE pa3yMIEHBO
KaJa ce YuTa y Kopeslalnuju ca AepuHUIIjaMa OTBOPEHOT CTaMOEHOT OJI0Ka U CTaM-
O6enor komrutekca. Kaga 3akoHomaBai euHUIIE 1M0jaM OTBOPEHOT CTaMOEHOT
Onoka, oH npensuha aa ce 670K cacToju of ,,cnoboaHocTojehux objekara BuILe-
TTOPOIUIHOT CTAHOBAA HA 3eMAbUUIILY Koje je V jaghom kopuwhersy™ (411, 2, CT. 2,
T. 208 3I11). Y Be3u ca 0BOM 3aKOHCKOM Je(PUHHUIIM]OM HHUjE jaCHO KaKO HHBECTH-
TOp TMPABHUM TTOCIIOM MOJKE J]a PacIojake MpaBoOM TPAjHOT KOpHUIThema MapKuHT
MecTa Koje je UCLPTaHO Ha ,,3¢MJBHILTY KOje je y jaBHOM KopHuIIhemwy  ?

Jla je ped o peremy Koje je aHTUCUCTEMCKO 1 Ka0 TaKBO HEYKJIOMIJBUBO Y
Baxehu pexrM eTa)KHe CBOjUHE, TOBOPH H JICO 3aKOHCKE 0oJIpe0e KOjoM ce Mpo-
MIACYje Ja ce TIPaBHUM ITOCJIOM KOJUM C€ PacIioyiayke IMPaBoM TPpajHOT Kopuirhema
MapKUHT MECTa ,,He CTUYY YCJIOBH 3a YIIHC CBOJUHCKHX IpaBa y eBUICHLU]Y He-
MmoKpeTHOCTH . OBO pelIerke je TOCIeUIa YNEbEHNIIE 1a Ce Ka0 CYyBIACHUIIMA
3eMJBHIITA HA KOME je 3rpaja m3rpaleHa ex lege cMaTpajy eTakHU BIACHHLIH (2 HE
WHBECTUTOP KOjU FbUME pacmojiaxe). ¥ KOHTEKCTY OTBOPEHOT cTaMOEHOT OJ10Ka
IO CJIOBY 3aKOHA, TO 3€MJBHILTE j€ ,,y jaBHOM Kopuiihemwy, mro O6u Tpedao na
MMILTAIIAPA /1a MOKE J1a Ta KOPUCTH CBAKO y CKIIaJy ca ’eroBoM HameHoM. Ho,
MAaKo ce OBO MPaBO HE MOYXKE YIIHUCATH Y €BUICHIIN]Y HETIOKPETHOCTH Kao MPaBo CBO-
JUHE, OHO CYIITHHCKH 00e30eljyje cTHUIaoiry mpasa TpajHoT Kopunihema TOTOBO

¥ TIpema ui. 2, cr. 1, 1. 206 3ITU ,,cTaMOEHH KOMIUIEKC jeCTe MPOCTOPHA IIEJIHHA KOja ce
CacToju O] BUIIE MOBE3aHMX CAaMOCTATHUX (YHKIMOHAJIHUX LEJINHA, OJHOCHO KaTaCTapCKUX
napiena, Koje iMajy MpeTeKHy CTaMOeHY HaMeHY (HOPOINYHO MIIH BULICTIOPOAUYHO CTAHOBAKE),
Uy OKBHpPY Kora ce opmupajy 3eseHe 1 ciio00/iHe MOBPIIHHE, Ha 3eMJBHILTY OCTalle HaMeHe™.
HapeaHuM cTaBOM HCTOT WiaHa CTaMOCHH OJIOK je IeuHICaH Kao ,,320Kpy>KeHa IIPOCTOPHA LIS~
Ha y rpaljeBUHCKOM MOJPYjy HACCJLCHOT MECTa, IPABUITHOT TEOMETPHCKOT 00JIHKA Ca PETEKHOM
cTaMOEHOM HaMEHOM (T10 IIPaBHJTY BHIIEHOPOANYHO CTAHOBAHE), OMBUYCH j€ jaBHUM caoOpahajHum
MOBpIIMHAMa, a yHyTap 0Jioka ce popMupajy HHTepHe caobpahajHuie, KOJICKO-TIemauKe cTase,
c11000/1HE ¥ 3€JICHE MOBPLIMHE y jaBHOM Kopuiihiewy,  y3 nperusupame 1a ce ,,0TBOPECHH CTaM-
6enn 610k cactoju oxf cinobonHocTojehnx o6jekaTa BUMICTIOPOJUYHOT CTAHOBAMA HA 3EMJBHUIITY
Koje je y jaHOM kopumhemy. Kasa ce mocmarpa HoBorpaama Ha Teputopuju rpaga Hosor Cana,
jacHo je ma Manu Opoj HOBom3rpaljeHHX cTaMOeHO-TIOCIOBHHX 3Trpajia HCIIyHkhaBa OBE yCIIOBE.
[pumepu cambennx kommuiekca y Hopom Cany cy Kuesxes mapk (https:/galens.rs/aktuelni_projekti/
knezev-park/) u ABenuja I'apnen Pesunenc (https:/galens.rs/stanovi/avenija-garden-residence/) a
y Beorpany bensuun (https:/deltarealestate.rs/projekti/mixed-use/belville/) u Bect 65 (https:/www.
west65.rs/sr/home).
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cBa CBOjUHCKa oBnamhema. Hanme, mpubasumam Tor mpaBa (aKkTHIKH yKHABA
oByanheme 1a MapKUHT MECTO JPXKH, J]a r'a KOPUCTHU 32 MAPKUPAH-E BO3HIIA U 14
ra gasee mpomeTyje — oTyhyje*’, mro moHekIse oaroBapa oBiamrhermy mpaBHOT
pacnonarama.

Y mpuIior ToMe J1a je OBUM pelieheM 3aKOHOIAaBaIl MOKYIIA0 Jia YCKIIaan He-
YCKJIaJJUBO TOBOPH U TO IIITO C€ Ka0 BPCTa yIIKca Ipasa TpajHor Kopulithema nap-
KHHT MeCTa CIIOMHhe 3a0erek0a. Mako Hije CIIopHO TO 11a ¢e 3aKOHOM MOTY TTpeI-
BUJICTH JIpyTe BpcTe 3a0ennek0n ocuM oHKX Koje cy Hopmupane 3[TYKHB (ui. 15,
cT. 1, T. 21), HEje moruvyHO 1a ce 3abenek0oM (Koja TIpeacTaBiba BPCTY YITHCa Ha-
MEHCHY CBHIICHTHPIbY YUFbeHUYA KOjE Cy O] 3Hauaja 3a CTUIAkhe, IIPOMEHY, Ipe-
CTaHaK MM TIPEHOC CTBAPHUX ITpaBa Ha HermokpeTHocTHMa — wil. 14, ct, 1 SITYKHB),
CIIPOBOJIM YITHC ITpaBa Koje OU Mo MPUPOIX CTBAPH TPedaIo Ja MOTHa /A MO yITHC
IPYTHUX CTBApHUX IIpaBa Ha HermokpeTHocTMa u3 Wit. &, ¢T. 1 SITYKHB. Mla je peu
0 AaHTHCUCTEMCKOM PEIlIekby, JACHO j€ U KaJia Ce aHaJIM3upajy 3a0emexoe mpornuca-
He 3[IYKHB (wn. 15). Hanme, 3a06enex06oM ce obenonamyjy YNHBEHUTIE O KOJUX
3aBKCH TI0OCTOjarbe, 00MM HIJIM MOI'YhHOCT pacronarama yIucaHuM mpaBoM,* 1ok
ce y IpuMepy 13 IUTUPAHOT WiaHa BpIIH 3a0enek0a (mpaBa, a He YMHCHUTIC) Koja
HEeMa OCJIOHAIl HY Y JeTHOM yrucaHoM 1paBy. OTy/a ce CTUYe YTUCAK JIa je HOPMO-
TBOpAII TOKYIIIA0 J1a y ofipe)eHrM ciIydajeBUMa ,,03aKOHH " pacroiaramke MapKuHT
MECTOM O] CTPaHe MHBECTHTOPA, aJIM Jla C€ Ha MPAKTUYHOM ILIaHY CYCPeo ca
YUHCHUIIOM J1a TaKBO ,,03aK0mhEhe HUje MOTyhe CIipoBECTH Ha HAYWH KOjU OU
01O KOXepeHTaH ca BakehoM peryaaTuBoM o BpcTama ymuca y Karactap HeToKpeT-
HocTH. C IpyTre cTpaHe, ¥ CTUIAOIY TPajHOT MpaBa Kopuiihema MapKuHT MecTa
Tpeba Aa MoOyau CyMEbY OKOJHOCT Jia Y KaracTpy HE MOXKe ITYHOIIPaBHO Ja ce
yIUIIe Kao TUTYJap Tor mpapa. [IyHOpaBHO CTHIAKkE CTBAPHOT MIPaBa Ha HETOo-
KPETHOCTH 10 OCHOBY yTOBOPa KYIIIly MOXKE JIa OCUTypa CaMO BPCTa yIuca Kojy
3aKOH Ha3WBa YIIHC MpaBa — HEeKaaammba YKumKoa (wr. 6 3IITYKHB).

40 He u na ra XUIMoTeKyje, jep ce He MOXKe XMUIIOTEKOBATH [IPABO KOj€ HUje YITHUCAHO, a OBJIC
3aKOHOAABAIl Kao BPCTY ymuca npeasuha 3abemnexOy. Hanme, npema 4. 3, ct. 1, 1. 5) 3akoHa o
xunoreuu (Cayocoenu inacnux PC, 6p. 115/2005, 60/2015, 63/2015 (Onnyka YcraBHor cynaa),
83/2015), npenmeT XUIOTEKE MOKE OUTH ,,[IPABO Ha 3EMJBHLITY KOje caapu oBramhemhe cI0001-
HOT MIPABHOT pacrojarama’, ajly je IPeaycloB 3a XMIIOTEKOBake TOT MPaBa 1 jé OHO YIHCAHO
(nnu HajMambe npeadeIeKeHO0) y KaTacTap HEMOKPETHOCTH. JIpyrum peunma, He MOXKe Ce XHII0-
TEKOBaTH MIPAaBO Ha 3EMJBHIITY KOje caJipKu oByamhemne c1000/JHOT IpaBHOT paciojarama Koje
j€ eBHJICHTUPAHO y KaTacTpy Kpo3 3a0eiiex0y. 3a yIUC XUMOTeKe MOTPEOHO je MOCTOjamke ,,KHhH-
JKHOT TIPETXOHMKA™, CBOJCTBO KOje ce JoKa3yje ynucoM (paHuje yKmHKOoM mpasa). Muurom
Kuskosuh y: Iparop Xubep, Munom JXuskouh, Obesdeherwe u yuspwherse iioiupasicusarsa,
[MpaBuu paxynrer Yuusepsurera y beorpany, beorpan 2015, 243, 244. ,,Camo nune xoje je ymu-
CaHO Yy PErUCTPY HEMOKPETHOCTH KA0 BJIACHUK HEMOKPETHOCTH MOXE IPYIKUTH XUIIOTEKAPHO
00e30eheme myTem yrosopa.© Mapuna Jepemuh, [Ipeciuianax xuiiotiiexe, TOKTOpCKa IACEpTAIH]a,
[IpaBHu pakynrer YHuBep3uteta y Hoom Cany 2022, 151.

41 Panenka LiBeruh, Caspemena esugenyuja neiiokpeinocuiu, [pasuu paxynrer y Hopom
Cany, Ipyro U3MEemEHO U I0NyHkeHo u3aame, Hosu Cazn 2016, 158.
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4. 1A JIN JE PEY O OJIPEIBAMA KOJE ITPEJJICTABJbAJY O/IPA3
AYTOHOMMIE BOJBE YI'OBAPAYA?

Y KOHTEKCTY HCIIUTHBaHE MpodieMaTHKe Tpeda pa3MOTPUTH U KOpEIanujy
co0oJie yroBapama ca CaJAp»KHHOM H3JIOKCHUX Kiay3yna. Hanme, 3a ouekuBaTu
je 1a ce y HOTEHINjaTHOM CIIOPY MOBOIOM ITyHOBa)KHOCTH OBHX KJIay3yJia HHBE-
CTHTOp T030BE Ha 00aBe3Hy CHAary yroBopa uctTudyhu na Kyrie 00aBe3yjy OxHO-
CHe ozpende jep Cy OHM J0OPOBOJBHO MIPUCTAIH Ha HHX.*?

WNaxo 6u 6mit0 32 0O4eKHBaTH J]a OM HHBECTUTOPH Y MIOTEHIIA]aTHOM CIIOPY
CBOjy YTrOBOPHY TO3HIIM]jy OpaHHIIU MO3MBOM Ha MAaKCUMY pacta sunt servanda,
CyJl He OM cMeo Jla pUXBaTH oBaj apryMeHT. [Ipe cBera u3 pasiora mro npaBuiio
0 ,,CBETOCTH"* YTOBOpa MMa TE&KHUHY CaMO aKo ce CaAp>KHHA yTOBOPEHOT HE KOCH
ca rpaHHLIaMa IIPaBHOT MOPETKa, TO jeCT UMIIEPAaTHBHUM HOPMaMa, jaBHUM TIOpeT-
KOM U J00puM obnuajuma (ui. 103, ct. 1 300). Kao mito je Beh ucrakuyTo, HOpME
KOjuMa 3aKOHO/aBaIl ypehyje nmpaBHU pekuM aKIEeCOPHUX TpaBa U3 CTPYKTYpe
eTakHe CBOjUHE MMajy KOreHTHY HapaB (4. 5, cT. 2 3CO3). 3CO3 ne npeasubha
MOTYHHOCT €Ta>KHUX BIIACHUKA J]a CE OIPEKHY OBUX IIPaBa, IIPH YeMY je MpeJIBU-
heHo na ce akmecopHa mpaBa CTHYy HCTOBPEMEHO Ca CTHUIAEM ITpaBa CBOjJUHE
Ha TIOCEOHOM JIeTy 3rpajie.

[Naymanuum ogpunameM (yCTyTambeM) aKIIeCOPHUX MpaBa y KOPUCT HHBE-
CTHTOpa HapyIlIaBa ce 3aKOHCKa KOHIIETIIIH]a €Ta)KHEe CBOjUHE, YMME Ce OHA BEIITa4-
KU ,,pacTaue’ y BUIIE CaMOCTAIHUX MpaBa. Hanme, HeNpuxBaT/bHBO je J1a ce yro-
BOPHOM ITPaKCOM aKIIeCOpHA ITpaBa Koja MmpaTe MpaBo CBOjUHE Ha TOCEOHOM eIy
3rpajie YHOIIeHhEeM YTOBOPHHUX Oipeniada Koje IMoro/yjy HHBECTHTOPY TpaHCc(op-
MUILY Y CAaMOCTaJIHa MpaBa, KOjUMa MOTOM HHBECTUTOP MOYXKE Pacroyiaratu 1o
COICTBEHOM Haxoljemy, He3aBUCHO OJ1 IIPpaBa CBOJUHE Ha MOCEOHOM Jieiy 3rpaje.
JomymtameM TaKBUX YTOBOPHHUX ofpenada Ou ce MPOTHUBHO BOJBH 3aKOHOIABIIA
U3MeHWIa QU3NOHOMH]ja €TaXKHE CBOJUHE Ha OCHOBY BOJbE HHBECTHUTOpA, YHME
OM ce OH U HETOBHU HWHTCPCCHU MOCTABUJIU U3HAJ 3aKOHA U MHTEPECA CTAXKHUX
BiacHHKa. OHO MTO OM y XUTIOTE3H ITyHOBa)KHOCTH OBHX YTOBOPHHUX oapenada
IPeocTaso Of eTa)KHE CBOJHHE jecTe MPaBO CBOjUHE HA MOCEOHOM JieTy 3rpajie
y3 3a/Ip)KaBame aKIleCOPHUX MpaBa caMo y 00MMY KOjH je HEeOIlXo/aH Ja Ou ce
YOIIIITE MOTJIO MPUCTYIUTH HOCEOHOM JIeITy 3rpaje.

Yak 1 kaza Ou BoJba 3a OAPUIIAKEM O OJJHOCHUX IpaBa CYLITHUHCKH OJpa-
’Kapalia BOJpy Kymana (y IITa je TeIIKO MOBEPOBATH), HOTOPHO je JIa Ce O IMIIepa-
THBHOT 3aKOHCKOT PeKMMa HE MOYKE OJICTYIIHTH HUYHjOM BOJHOM, T1a HH CarJlaCHOM

42 ConeMHU3aIMOHE KJIay3yJie PEIOBHO CaJPiKe W3jaBy HAUYEITHOT KapaKTepa KOjoM ce Io-
TBphyje a IpeIMETHN YTrOBOP y LEJIOCTH OATOBapa BOJbH yroBapaua, 11a je ’bHXOBa BOJba Y CBEMY
BEPHO YHeTa y HCIpaBy Koja ce MOTBphyje, Te 1a Cy yroBapadyu y MOTILYHOCTH Pa3yMelld HeHy
caJIpXKHHY, 3Ha4aj ¥ IIPaBHE MOCIEIHIIE, KA0 U CBE NOYKE M YI030PEHha jaBHOT OEIeKHUKA.
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BOJHOM KyTinia U uaBecTHTOpa.* Ho, ¢ 003upoM Ha TO [1a ce KyIIH OBUM OJpe/i-
Oama OGecTepeTHO ofpuuy OBJIaNIhieka yIpaBibaka, KOpUIINeHa U pacioiarama
MOjeIUHUM 33jeTHUIKHUM JeJIOBUMA 3TPaJie U 3€MJBHIITEM, TEIITKO je TIOBEPOBATH
Ja MpeJMeTHE ofipende 3aucTa oApa)xanajy CTBapHy Bosby Kynana. Ko 6u ce no-
OpOBOJHLHO OJPEKA0 HEKOT CBOT IIpaBa y KOPHUCT HHBeCTUTOpa (KoMme, Beh mimaha
no3aMallaH U3HOC Jia OM CTEKao IMPaBo CBOjUHE HA MMOCEOHOM Jey 3rpaje), a aa
Ha UMe TOT OJIpUIlaha HUIITA He no0uje 3ay3Bpar? [Ipe he Outu ma xymniu mpu-
CTajy Ha OBe oApende OMII0 U3 He3HAA 32 IbUXOBY HEIYHOBAKHOCT, OUJIO U3 He-
MONH 12 KCXO/YjY BbUXOBO H30CTaBJhAE U3 YTOBOPA aKO XKeJle J1a IIOCTaHy Blia-
CHHMIIM ITOceOHOT Jiena 3rpaje Ha ofpehenoj nokanuju. Yak u kajga cy yrno3HaTH ca
YUHCHHUIIOM JIa Cy TIPEAMETHE oJpei0e CIopHE, KU 0MepaBajy KOPUCTH U
HeJoCTaTKe TakBe TpaHcakuje. CBecHH Tora qa he MHBECTUTOP pelaTHBHO JIAKO
npoHahu HOBOT KyTIIia koju Hehe mocTaBsbaTH ,,CyBHUIITHA TTUTAMkA", aJTH UCTO TaKO
W YubeHHLe 1a he, o CBOj MPHIIMLIU, U KOJ IPYTOT HHBECTUTOPA OUTH CyOUCHH
ca yrnopeIuBiM KJlay3yjiaMa, OHU Ce OJITY4Yjy Ha 3aKJbyUeHe yroBopa O KyIoIpo-
Jaju moceOHOT eia 3rpaje y U3rpaimby y3aajyhu ce y mpaBHY 3alITHTY KOjy Ou
MPaBHH NIOPEaK Tpedao Jga UM MPYKHU Yy clydajy eBEHTYaTHOT CIiopa.

5. JABHOBEJIEXXHMYKA TTPAKCA

Y oBom neny Ouhe carnenaH oJHOC jaBHUX OeJIeKHHUKA TTPeMa U3II0KESHIM
YTOBOPHHM OfipeioaMa, ¢ 003MpOM Ha BbUXOBY 3aKOHCKY JTy>KHOCT J1a yroBapaue
noyde o ,,liocjeaunamMa npasHor mocma® (wi. 936, ct. 1, 1. 10) y Be3u ca um. 931
3Jb).* U eja je a ce MCIUTA KOJIMUKO MAXHE HOTapH MocBehyjy OBEM yrOBOPHUM
onpendama y CBOjUM COJIEMHHU3AIMOHUM KJlay3yliama, i, aKo Ce Ha FbUX OCBphy, Ha
KOjU Ha4MH To unHe. [IpeaMeT aHanmmse cy coJeMHHU3aIMOHE Kiay3yJsie HEKOIHIIU-
HE jaBHUX OenexxHuKa ca tepuropuje rpana Hosor Cana u mojequunx 6eorpa-
CKHX OMILITHHA, KOje TI0 OpOjy U CaJlp’KUHU MPEACTaBIbajy aJlekBaTaH y30paK 3a
u3Bolerbe pelieBaHTHUX 3aKJbydaka.*> Ha OCHOBY MpercrnuTHBamba, Onhe H3aBojeHr
npuMepH 100pe Ipakce Kojy Ou, y CKilaay ca aKTyelTHUM HOPMaTHBHUM OKBHPOM,
Tpebaso na ciiesie jaBHU OENeKHUITH KOjU ce cycpehy ca oBHM Kitay3yrama.

[Ipaxca jaBHUX Oelle)KHUKA 110 MUTaky MMOy4YaBamka yroBapada o JIejCTBY
OJTHOCHHIX KJIay3yJjla U3pa3uTo je maponuka. Mimajyhu y Buay ynaaspruBe paziuke,

4 [Iparop XuGep, ,,[IpHHYAHU TPOIKCH y HOBH]jOj oMahoj CyICKOj U YTOBOPHOj MPaKCH®,
Ananu Ipasnot ¢haxyniveiia y beoipagy — [loceban 6poj y uaciu ipogpecopa Muxauna Koncivan-
wunosuha /1878-1982/, 2022, 491.

44 O ¢pyukumju noyvasara Bul. Buiie: Hukonuna Murtuesuh, Jagrnobenescnuuxa gpopma
obauiayuonux ylosopa, DOKTOpCKa AucepTaiuja ogdpamena Ha [IpaBHoM dakynrety y HoBom
Cany, Yausepsuret y HoBom Caxy 2022, 85-92.

4 [IpuMepH COMEeMHM3AMNOHUX KIIay3yJIa Koje Cy IIPEAMET aHaII3e Hala3e Ce y MPUBATHO]
apXMBH ayTOPKHU paja.
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Moryhe je H3IBOJUTH YeTHPU THITHYHA IIPUCTYyTIa Koja he OMTH MOTKperybeHa mpu-
MepuMa. Yro3opema he cripaM BUXOBOT KBaJTUTEeTa OUTH IpajrpaHa O HajJIoMIU-
jer 10 OTITUMAJTHOT.

VY npBy rpymy crajajy npuMepH Kiay3ylia O IOTBphUBamy y KojuMa ce HO-
Tapu HU pedjy He ocBphy Ha omHOCHE ofipende yropopa (Yak HU OHJa Kajaa Cy OHe
Kpajibe PECTPUKTUBHO (POPMYIIHCAHE). YMECTO ITOCEOHOT agpechpamka OMHOCHUX
onpenaba M rMoyvaBama O IlbUXOBOM JICjCTBY, jaBHH OCIICKHHUK CaMO yOIIITEHO
HaBOJM J1a je CTpaHKaMa ,,00jaCHUO CMHCA0, CAAPKUHY M IIPaBHE MOCIEAMIIC 3a-
KJbyUeHha [IIPEIMETHOT| TIPaBHOT TIOCIIA, U 1a OHE MIPUCTAjy Ha CBE PU3UKE H I10-
cnenuie’. OBa nayiiaiaHa W3jaBa ce CBaKako HE MOXKE CMaTpaTh oAroBapajyhum
MPHMEPOM T0y4aBama yropapaya y Be3u ca OJHOCHHM YTOBOPHHUM oJipedama.
Kana je kymai mpaBHU Jlauk, OBaKBa KOHCTaTalldja HOTapa HU Ha KOJU HAYWH HE
JIOTIPHHOCH TOME JIa C€ KYIIIY MPEJ0UHU MOCTOjamkhe MpodiieMa y Be3U ca OBUM
KJIay3yJiaMa. Y3pOK TaKBOM MPUCTYITY MOXKE Ja JISKHU y OKOJIHOCTH J1a j jaBHH
OeJIe)KHUK TIPEBUICO 1A je ped O IPOTUBIIPABHUM Kitay3ynama. Umajyhu y Bumy
OpojHE MojeAMHOCTH 0 KojuMa Tpeba J1a BOJM pauyHa U Ha Koje Tpeba 1a yro30pH
CTpaHKe, MOXKE JIa e JIeCH Jia, YIIPKOC OpUKIBHBOj MAXKEH, HOTAp ,,ACITYCTH U3
BUJA" HEKH JieTalb. Ho, HUje HCKJbYUeHO HU TO JIa je OBAKBO MOCTYIIAkE Pe3yITaT
CBECHE OJUTYKE jaBHOT OCJIe)KHHKA J1a ,,ITporiefa™ Kpo3 mpodieMaTHIHe ofpenoe
yroBOpa Koje He crajajy y essentialia negotii, kako 01 3a7ip:xao 100py capajamy
ca MHBECTUTOPOM KOju he 3ay3Bpar HaCTaBUTH Ja My yryhyje kyrire.*

Y npyry rpymy crnajaajy npuMepy HaueTHOT KOHCTATOBaKka O TOME JIa je
,,JABHH OETIC)KHUK TIOYYHO U YIIO30PHO CTPAHKE [...| HA IPaBHHU PEIKHUM 3ajSTHIIKE
eTa)kKHe CBOjJUHE [sic.] BMAaCHUKA CTaHOBA U APYTHX IMOCEOHMX JEJI0BA y CKIaTy
ca ompendama 3akoHa O OCHOBaMa CBOJUHCKO-TIPABHUX OTHOCA M 3aKOHA O CTaHO-
Bamy [sic.].“ Y oBOM ymno3opemy — Kaja ce cTaBu no crpanu to aa Hu 30CIIO,
Hr 3CO3 He 03HAjy KOHIIENT 3ajeTHIYKE eTaKHE CBOjuHE, Beh 1a ce y o0a n3Bo-
pa 3ajeTHUYKA HeJIeJbBa CBOjUHA HABOM KA0 aKIIECOPHO MPaBO BIACHUKA ITOCE0-
HUX JEJIOBa 3rpajie Koje MOCTOjH Y OMHOCY Ha 3ajeTHUIKE AeTIOoBe 3rpaae (wr. 19,
cT. 2 30CIIO u un. §, ct. 3 3CO3), Kao u To jAa je 3aKoH 0 cTaHoBamwy jour 2016.
3amemeH 3CO3 (mTo Ou jaBHU OeTIe)KHUK KOjH COIIEMHHU3Yje yToBOp Kpajem 2022,
MOpao J1a 3Ha) — HOTap C€ OCUM MayllaTHe KOHCTaTalKje Aa je yroBapaue yrno3Hao
ca peXXNMOM eTaKHE CBOJUHE HUJEITHOM PEYjy HHje OCBPHYO Ha OHOC TOT 3aKOH-
CKOT PeXXHMa U JISjCTBa PeIeBaHTHUX YTOBOPHHX ojpenada kojuMa je mpeasule-
HO OeCTEepEeTHO pacIoarame MojeIMHIM 33jeTHUIKUM JISTIOBIMA 3rPajie U 3eMJbH-
mteMm. Ha ocHOBY oBakBe KOHCTaTaIlMje, TEIIKO je OYeKUBATH Ja he mpaBHU JIauk
OMTH CYIITHHCKH YIIO3HAT Ca CBOjOM ITPaBHOM TIO3HIIH]OM | 11a he pa3ymeTH Koje

46 YoOuuajeHo je y mpakcH Jia CBakM HHBECTUTOD capalyyje ca onpehenom jaBHoOene K HIY-
KOM KaHIIeJIapujoM, y Kojy ymyhyje kymie moceOHUX esioBa 3rpaje y U3rpaami. Y TEOpHjH ce
HOTap ca KOjUM HEKO MPaBHO JIULE peloBHO capal)yje Ha3uBa ,,kyhHu HOTap*. Buime o Tome BUA.
kox: H. Munruesuh, 51 ca ramo HaBeaeHUM ynyhuBameM.
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Cy IMIUTAKAIIH]jE 3aKOHCKOT PeKUMa €TaKHE CBOJUHE Y MTOTIIENY (HE)ITyHOBAaXKHOCTH
OJTHOCHUX YTOBOPHUX OJipenada.

VY tpehy rpyIry ce MOTy CBPCTAaTH COJIEMHHU3AIMOHE KJIay3yJie Y KOjiuMa jaBHU
OCJIeKHUIIY HEJTBOCMUCIICHO YKa3yjy Ha HEMyHOBaXXHOCT OJJHOCHUX YTOBOPHUX
onpenabda, y3 HarloMeHy Jia yIIPKOC lbUXOBOj HEITYHOBaKHOCTH CTpaHe HHCHUCTH-
pajy Ha TOMe Jla OHE OCTaHy JIe0 YroBopa, npuxsarajyhu Tako cBe mocieaure
Koje Mory nporctehn 3 BUXOBE HEMYHOBAKHOCTH. JeqHa o THX KJay3yia (op-
MyJIHCaHa je Ha cliefiehu HauuH: ,,JaBHU OeleHUK je oyuno Kymiia Ha mpaBHH
pPEXUM eTaKHE CBOJUHE [...| TE Ja 3ajeMHIYIKH JISTOBH 3TPpajie CIIyKe 3rpaau Kao
LEJIMHY TE J]a TOMEHYTHU YWIaH YroBopa Hehe mpOU3BOAUTH IIPABHO JICjCTBO HA
ITa yTOBOPHE CTPAHE W3jaBJbyjy M1a OBaj YTOBOP MPEICTaBIba CarjlaCHOCT BOJba
YrOBOPHHX CTpaHa Ia CBE W J]a HABEJICHU YJIaH YroBopa HE MPOU3BOIH IPABHO
JIejCTBO, YTOBOPHE CTpPaHE CMaTpajy Ja ocTaye OApea0e yroBopa OCTajy Ha CHa3H,
WHCUCTUPajyhu Ha caJp)KUHU MOMEHYTOT YJIaHa U UCTOBPEMEHO MpuXxBarajyhu
CBE pM3HUKE W IIpaBHE MMOCIIEINIIe Koje MOoTy Tipon3ahu w3 Hampen HaBACHOT. Y
OBOM IPUMEPY HOTAp HE CaMo Jla HEJIBOCMUCIICHO yiyhyje Ha HeyHOBaKHOCT
OIIHOCHE YTOBOpHE oapende, Beh MMIUTUIIUTHO TIOyYaBa yropapade u Ha rpahan-
CKOIIPaBHY CaHKIIM]y Y BUJy ISJIMMUYHE HUIIITABOCTU YTOBOPA. Y BE3U Ca YTOBOP-
HOM O/Ipe00M KOjOoM je TIPeBUl)eHO /1a KyTal CTHYe TPajHO IIpaBO KOpUIIhema
Ha oJipel)eHOM MapKUHT MECTY Y3 UCTOBPEMEHO OJIPUIIAE-E OJT IIpaBa Kopuihema
OCTaNHX MapKUHT MeCTa, HOTap je YII030pHOo KYTIIa ,,/1a Ce Ha MPEIMETHOM Map-
KUHT MECTY M3 yroBopa Hehe mohu ynucaTtu ca npaBoMm Kopumiherma Uiu CBOjU-
He, ¢ 003upoM J1a TapKUHT MecTo Hehe OMTH yrmucaHo Kao mmocebaH aeo 3rpaje y
KaTacTapCcKoj EBUCHIIN]H ', T€ Ja ,,[IOMCHYTH WIaH yroBopa Hehe mpousBonutu
TIpaBHO AejcTBO™. Mako oBle HOTap Kao pa3jor HEAOMyIIITEHOCTH pacioarama
npaBoM Kopuinhema MTapKUHT MECTa He HAaBOIM OKOJHOCT J1a cy npema 3CO3
©Ta)KHU BJIIACHUITU CYBJIACHHUIIH 3€MJBHIINTA KOj€ CITY>KH PEIOBHO] YIIOTPEOH 3rpae,
U J1a je Y BbUXO0BO] HAJUIS)KHOCTH, a HE y HAJIJISKHOCTU MHBECTUTOPA Ja OJITyYe
0 TOMe Kako he ce TO 3eMJBHINTE KOPUCTUTH, HOTap HUITaKk cKpehe maxmy Ha TO
Jla mpudaBuiIall paBa KOpUlIhema MapKuHT MecTa Hehe TyHOBakHO Mohu aa
CTEKHE IPaBO CBOjHHE Ha HEMY, T J1a OJHOCHA ofipenda yroBopa Hehe mponsso-
JIUTHU JCjCTBO.

U 3a xpaj, kao ipuMep 10Ope jaBHOOCTICKHIIKE TTpaKce KOju Tpeda CIIeauTH
M3]IBajaMO YTI030PeH:E KOje y CBEMY OJiroBapa BaxkeheM HOpMaTUBHOM OKBHDY.
V norneny oxpende yroBopa KOjoM ce yCTyIIa IIPaBo TPajHOT KOpHUIITNekha ITApKUHT
MecTa Ha Hew3rpal)eHoM jeny mapiiese, Hajipe ce KyTail Ioy4aBa O CaJpKUHH
nutupasor wi. 70, ct. 24 3111, y3 moceOHy HaltoMeHy O TOME JIa YKOIUKO Ce TpaB-
HU I10Ca0 KOjHM C€ IIPEHOCH MPABO TPAjHOr Kopulihewa MapKUHT MECTa HEe Ha-
JIa3M Y OTBOPEHOM CTaMOEHOM OJIOKY MJIH CTaMOEHOM KOMIIJIEKCY, YTOBOP KOjUM
ce To mmpaBo npubaBsba Hehe MPOU3BECTH MPABHO /ICjCTBO. Y3 TO CE HATJIAIIABA U
Jla ,,IapKUHT MECTO HHUje oce0Ha KaTacTapcka KaTeroprja v Jia ce Ha jheMy He
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Moke crehn nmpaBo cBojuHe, Te Ja Kyrail Ha OCHOBY YIOBOpa MOJHETOT Ha MOTBP-
ny Hehe Mohu ynucaTty mpaBo CBOjUHE Y KaTacTpy Ha MapKUHT MECTY KOje je pe-
MET TpoJiaje jep Cy HOCHOIM MpaBa CBOjUHE Ha IMapIielid Ha Kojoj je carpaleHa
3rpajia BIACHHUIM MOCEOHUX JienioBa Te 3rpaje.” Hamamwe ce uctuue u To Ja ,,CKyTI-
HITHHA CTAMOCHE 3ajCTHUIIC MOXKE OJIITYUUTH O IPyTravunjeM KopuIinewy Hensrpa-
henor nena napuene, y koM ciny4ajy, Kynam, ocum 3amrure apxasune, Hehe mohu
npej Ha/UJIOKHUM OpraHMMa OCTBapUBATH 3aIITUTY Apyre Bpcte. [ToBpx Tora,
y COJIEMHM3AIIMOHO] KJIay3YJIH C€ BPJIO MPEIM3HO U JaCHO HABOIU U 1A ,,0fpende
13 yroBOpa MOJHETOT Ha MOTBPAY KOje ce OJHOCE Ha oApHIamke y Kopuct [Iponas-
112 Ha TIOjeTUHUM 3ajeIHUIKUM JIeIoBUMa 3rpajie (KpoB U MOApYM) U Hensrpahe-
HOM JIeJ1y Iaplielic HeMajy MPaBHOT JIjCTBA, jep C€ BOJbOM YTOBOPHHUX CTPaHA HE
MOT'y JIepOTHpaTH UMIIEpaTHBHE oapeade 3akona.” OBO yI030pemke y MOTITYHOCTH
OJIroBapa MO3UTUBHOIPABHOM PEKUMY €TaKHE CBOJHHE y CPIICKOM IMpaBy, 300T
gera ra Tpeda u3aBOJUTH Kao IPUMEP ONTHMAaTHE TIOyKe.

6. HULLITABOCT OJJTHOCHUX OJIPEJIABA
CA CTAHOBHUILITA YTOBOPA KAO LIEJIMHE

Byayhu na ce onpenbama yroBopa o ofpHIamy mpaBa KOpUIThema 1 pac-
noJiarama 3ajeIHNIKUM JISTIOBIMA 3rPpajie U 3eMJBHINTEM TIOTPEOHNM 32 PEIOBHY
ynoTpeOy 3rpajie OCTyTa O HMIEPATUBHOT 3aKOHCKOT PEKHNMa €TaKHE CBOJHHE,
OHE Cy HUIIITaBE U, MOCIeTnIHO, Hehe mpou3BoauTH 1ejcTBO. OTyma ocTaje 1a ce
UcIuTa Kako he ce BHUX0oBa HUIITABOCT OJPAa3HUTH HA OCTAaTaK yroBopa, TO jecT
na m he yroop y nmpeocTaiioj caapKiHHH Mohu J1a ce OIp)KH Ha CHA3H.

Wako O6M HHTYUTHBHO CBaku ymyheHHj! MpaBHUK IOIIA0 O TpeMHce J1a Ou
Yy KOHKPETHOM Clly4ajy ACTMMUYHA HUIITAaBOCT YroBopa Ouia ageKkBaTHa Irpa-
haHckompaBHa caHKIMja, N3BOhEHE TAKBOT 3aKJbyUuKa Tpeba qa Oyje 3aCHOBaHO
Ha UCITYHBEHOCTH TMPETIIOCTABKH O KOjUX 3aBHCH FheHa IpuMeHa.*” Y KOHKPETHUM
MpUMEpUMa HECIIOPHO je JIa je KyTOIpoJajHi YToBOp 3akJbydeH Oyayhu na cy
yroBapayy MOCTUTIIN CarJIaCHOCT O FberOBUM OMTHHM €JIEMEHTHMA: MOCEOHOM
JIeNy 3rpajie y U3rpajiiby | KyTOIpOIajHOj IICHH; YTOBOp OCHUM essentialia negotii
Ca/IP>KH | CIIOPETHE Ta4YKe; Y yTOBOPY CY NMPHUCYTHE HUIITABE oJipei0e, TIPU YeMy
Ce Y3pOK IMX0BE HUIIITABOCTH OIJIE/Ia y TIOBPEAH KOTeHTHIX HOPMH; HUIIITAaBOCT
OIIHOCHUX YTOBOPHHUX Ofpenada ce MOKe JIOKAJIM30BaTH, TO jeCT jeTHOCTABHO CE
MOYKE YTBPJIUTH JIOMaIlaj lUXOBE HUMITABOCTH; OHO HITO IIPE0CTaje 00jeKTUBHO
NOCMaTpPaHO 3aJ(pyKaBa KBaJUTET YTOBOPA; €BEHTYaIHN apr'yMEHT HHBECTUTOPA
Ja oH 0e3 HUIITaBUX ofpenada He OW MPHCTAO0 Ja 3aKJby4dH YroBop, He Ou OO
OZPIKHB.

47 Bua. Cnobona Mupoposuh, Jerumuuna Huwiaagociu yiogopda, TOKTOPCKa AucepTalija
onbOpameHna Ha [IpaBHoM ¢pakynrery y HoBom Cany, Yausepsutera'y Hoom Cany 2023, 240-289.
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[Ipa3HuHa K0ja HACTaje Y YTOBOPY YKJIamamheM HAMITaBUX openada moiry-
Huhe ce pejeBaHTHUM 3aKOHCKHM MMIEepaTHBHUM HopMaMma.*® CxomHO mbuMa,
HOCHOIIEM TTpaBa KopuIrhema 1 pacnojarama 3ajeTHHIKAM JeIOBIMa 3Tpajie u
3eMJBHILITEM Ha KOME je 3rpana usrpalhena, cmarpahe ce eTa)XHU BIIACHUIIH, a HE
WHBECTUTOp. JpyruM pedrnma yMecTo OJJHOCHE YTOBOpHE ofipenoe (MJIh BUIIE
BUX), 32 aKI[ECOpHA MpaBa eTaXKHUX BJIacHUKa Ouhe MepojaBHE UMIICPATUBHE
onpende 3CO3.4° EBeHTyaIHO IIPOTHBIBEH-E NHBECTUTOPA OBAKBO] CYTICTUTYIIH]H
HUIIITABE YTOBOPHE OIpe/I0e 3aKOHCKOM UMIICPTHBHOM HOPMOM HE OW UMAJIO TpaB-
HOT 3Ha4aja, jep ce BOJba HHBECTHTOPA MOPA MOAPESIUTH BOJBH 3aKOHOIABIIA. "
Jpyrum pedrma, €eBEHTYaJIHO UCTUIAHE HUIITABOCTH YTOBOPA Y LEIOCTH O]
M3TOBOPOM J1a CYy OMHOCHE onpende Oniie cyO0jeKTHBHO OMTHE 3a HHBECTUTOPA, T
na 0e3 ’bUX OH He OM MPHUCTA0 Ha 3aKJbyYeHhe YTOBOpa, Cyl He OM CMEOo J1a yBaXKu.
Hawnwme, Huje ncksby4deHo ga OM HHBECTUTOP Y CIyYajy Criopa HCTHUIA0 na Ou Oe3
OJTHOCHUX Ofipe/iada OTIa0 CBaKU BErOB HHTEPEC Ja OCTAHE CTPaHA YTOBOPHUIIA,
Ieanpajyhu 3a HAIMTaBOCT yroBopa y meiaoctr. OH OM MOTao WMaTH HHTEPEC
Jla Ce YrOBOP O KYIONPO/Iaju YTBPAH HUIITABUM Yy LIEJIOCTHU jep Ou ce Taja, Jej-
CTBOM PECTHTYIIH]E, OH, a HE KyTall, CMaTpao BJACHUKOM ITOCEOHOT JieJia 3rpajie.
WHuBecTuTOp OM MMao HHTEPEC 32 TUME YKOJIUKO OM 300T pacTa IieHa HeKpETHUHA
OCHOBaHO OYEKHBAO J1a he moceOHM 1eo 3rpajie mpoaaTH Tpehem JIHITy 10 BHIIIO]
LeHU (ILITO OCTMKAaBa aKTYEITHO CTakhE¢ Ha TPIKUILITY HEKPETHUHA).

Wspunamy rpalaHnckonpaBHe CaHKIH]E y BUIY AETUMUYHE HUIITABOCTH
yroBOpa Hijia Ou y IPUIIOr U OKOJIHOCT Jia Cy YroBapayu 3HaJIu 332 HUIITABOCT
OIHOCHHUX onpenada. 3 coneMHU3aIIMOHNX KIIay3yiia Koje IPeaCcTaBibajy mpuMep
no0pe jaBHOOGIICKHUYKE MTPaKCe BUJICIIH CMO JIa C€ YroBapadu yro30paBajy Ha
TO Ja omHOCHE onpende yroBopa Hehe Mmohm ma mpon3Beny HaMepaBaHO JIEjCTBO
300T BEUXOBE CYPOTHOCTU UMIIEPATUBHUM HOpMama. V3 HaBeJIeHOT cieu fa Cy
00a yroBapada, yIIpKoC TOM Ca3Hamy, OTydrIIa a 3akJbyde yrosop. 300 y 4.
105 He ypehyje uzpuuuto mocieauity o00CTpaHe HECABECHOCTH yropapayda y
CMHCITY TTOCEI0Bama Ca3Hama O HUIITABOCTH OJHOCHUX ofpeaada yroBopa y
MOMEHTY HErOBOT 3aKJbyuema. 3a paznuky ox 300, To muTame je U3PUIUTO
om0 perynucano ui. 82 Ckuye 3a 3akonuk o obauiayujama u yiogopuma, Koja je
riacuia: ,,Ako o0a yroBOpHHKA 3Hajy Jia je HeKa oJipen0da lUX0BOT yTOBOpa HU-
mTaBa, cMarpahe ce ma ta oxpenda He TOCTOjH, a OcTaTak yropopa ouhe myHo-
BaKaH aKO Cy UCITYH-CHU OMTHU YCJIOBH 32 HEroBO 3aKkibyuee. Ho, To mto 300
HHje YPeIruo OBO ITUTamke, HHje MPEerpeKa aa ce MPaBHUIKIM PE30HOBAmHEM foh)e

48 J1. Xubep, 493 0BO 03HAUaBa ,,BPCTOM JICTMMUYHE 3aKOHCKE KOHBEp3uje*. O paszioznma
KOjH apryMEHTOBAaHO TOBOPE O TOME 3aIlTO HHCTHTYT KOHBEP3Hje HHje MOJ00aH 3a 0Baj CIy4aj
M3MEHe Caap)KUHE yrOBOpa HHTEPBEHIINjoM cyaa B. Bumre koa: C. Mungoposuh, 179-191.

4 C. Mugoposuh, 295-300.

30 Ibid, 298.
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JI0 pe3ynraTa Ha koju je ynyhusama Ckura.’' OBo je pasior BHUIIE [a ce HE YBaKH
€BEeHTYaJIHa TBPAa HHBECTUTOPA Ja j€ 10 cpenu Ouia cy0jeKTUBHO OMTHA Ofpe-
0a. Mako ce MpUHITUIIN]EITHO KO NSTMMUTHE HUIIITABOCTH HCITUTY]E UCITYFEHOCT
CyOjeKTUBHOT KpUTEPHjyMa, TO jECT MOCTOjale BOJbE YroBapaya y 4njeM je uH-
Tepecy yroBOopeHa HUIITaBa oipeda 3a ofpkaBame OCTaTKa yroBOpa Ha CHA3H,
Ta BOJbA je MEPOJaBHA CAMO YKOJIHMKO KOHKpPETaH yropapau HUje 3HA0, HUTH je
NOY3JJaHO MOTA0 Ja 3Ha 32 HUIITABOCT OHOCHE ofpende. Y CympoTHOM ce He Ou
PaIuIIo O 3alITUTH BEroBe ay TOHOMHU]E BOJbe, Beh 0 3710ynoTpeOH IpaBa Ha IpaBHY
3aMITHTY.

JINCTA PE®EPEHIIN

Vodineli¢ V. Vladimir, Gradansko pravo, Uvod u gradansko pravo i Opsti deo gra-
danskog prava, Pravni fakultet Univerziteta Union u Beogradu, Javno preduzece
Sluzbeni glasnik, Beograd 2014.

Jonosuh bojuh Karapuna, Jlabuh Hukuhesuh Cuexana, ,,J[eTMMAYHA HUIITABOCT
yroeopa“ y: Jlyman B. [lorouh (yp.), Liber amicorum ipodh. gp Mupro Bacu-
wesuh, Yausepsutet y beorpany — [IpaBau dgaxynret, beorpan 2021, 727-746.

’Kuskosrh Muutom, /lpaso peiuciuapa neiiokpetunociuu — Oiwiuu geo, IlpaBau da-
kynret y beorpany, 2020.

Jepemuh Mapuna, Ilpeciianax xuiioitieke, TOKTOpcKa AUCEpTaLMja oa0pameHa Ha
[IpaBHOM daxynrteTy y HoBoMm Cany, Yausepsuteta y HoBom Caxy, 2023.

Josipovi¢ Tatjana, ,,Upravljanje nekretninama u etaznom vlasnistvu i odrzivi razvoj
stanovanja®, Zbornik Pravnog fakulteta Sveucilista u Rijeci 3/2022, 463-530.

Mupoposuh Cnoboxa, Jerumuuna nuwitagociu yio8opa, TOKTOPCKa IACEpTaNnja
onoOpamena Ha [IpaBHoM dakynteTy y HoBom Cany, YauBep3utera y HoBom
Cany 2023.

MunraeBnh Hukonuna, Jagrnobenescnuuka ghopma obnuiayuonux yiogopa, TOKTOPCKa
nucepranuja onopamena Ha [IpaBaom dakynreTy y HoBom Cany, YHuBep3u-
teta y HoBom Cany 2022.

[Tnanojesuh Huna, Eiasxcna ceojuna, Kparyjesar 1997.

Stefanovi¢ Zlatko, ,,Etazna svojina®, Arhiv za pravne i drustvene nauke, 1/1993, 37-63.

Xubep HAparop, ,,[Ipunyaau npomnucu y HoB1joj 1oMahoj cyICKoj U yTOBOPHOj MpakK-
cu”, Ananu Ilpasnol ¢axyniueiua y beoipagy — Iloceban 6poj y uaciu iipoghe-
copa Muxauna Konciuaniununosuha /1878-1982/, 2022, 487-514.

Xubep parop, Musnom Xuskosuh, Obesbehere u yuspuhere iloiupasicusarsa,
[IpaBHu dakynrer Yausepsutera y beorpany, beorpan 2015.

LBetuh Panenka, Munoposuh Cino6osa, ,,CycBojuHa €TaXXHUX BIACHUKA HA TIapIie-
M Ha KOjoj je 3rpaaa usrpahena®, 36opnux pagosa llpasnol ¢paxyniueiia y
Hogom Cagy 3/2021, 737-763.

! Karapuna Jlonouh Bojuh, CHexana Jlabuh Hukuhesuh, ,,JleTMMUYHa HUIITABOCT yTO-
Bopa“ y: yman B. [lonosuh (yp.), Liber amicorum iipogh. gp Mupko Bacuvesuh, YHUBEp3UTET
y beorpany — [Ipasau ¢akynrer, beorpan 2021, 730; C. Munoposuh, 286, 287.

320



360puuk pagosa [Ipasuor daxynrera y HoBom Cany, 1/2023

LBetuh Panenka, ,,[IpaBo eTaxHUX BIACHUKA HA 3eMJBUILITY Ha KOME CE 3rpajia Hajla3u
y KOHTEKCTY ITPeTBaparmba Ipasa Kopuihema y IpaBo CBOjIHE Ha rpal)eBHHCKOM
3eMIBHINTY ", 360pHuK pagosa llpasrnoi axyniueiia y Hosom Cagy 1/2021, 93-111.

Leeruh Panenxa, ,,[IpaBo eTa)xHUX BIaCHHKA Ha 3ajeIHMYKUM JEJIOBUMA 3rpaje’,
360opnux pagosa [Ipasnot gaxyniueiia y Hosom Cagy 4/2017, 1305-1323.

LBetuh Panenka, Caspemena esugenyuja neitoxpeiunociuu, [pasau dakynrer y Ho-
BoM Cajy, Apyro U3MEHEHO U JoMymheHo u3aame, Hou Can 2016.

ITPABHU N3BOPU

3akoH 0 oOnHuranuoHuM onHocuma, Cayacoenu auciu COPJ, 6p. 29/78, 39/85, 45/89,
57/89, Cnyarcoenu auciu CPJ, 6p. 31/93, (Ypenda — 3a Bpeme paTHor crama: 22/99,
23/99, 35/99, 44/99, Cnyacoenu inacnux PC, 6p. 18/2020.

3aKoH 0 OCHOBaMa CBOJUHCKO-TIpaBHUX ojHoca, Cuyocoenu auciu COPJ, 6p. 6/80,
36/90, Cayocoenu nuctu CPJ, 6p. 29/96, Cryocoenu inacnux PC, Op. 115/2005.

3aKoH o0 jaBHOM OesteskHUITBY, Cryarcoenu inachux PC, 6p. 31/2011, 85/2012, 19/2013,
55/2014, 93/2014, 121/2014, 6/2015, 106/2015.

3akoH 0 mpoMeTy HenokpeTHoCTH, Cryarcoenu tnachux PC, Op. 93/2014, 121/2014, 6/2015.

3aKk0H 0 CTaHOBaWYy W OJipKaBamwy 3rpana, Cayocoenu inacuux PC, 6p. 104/2016,
9/2020 (mpyru 3akoH), 9/2022 (Pememe YcTaBHOT cyia).

3akoH o ekcriponpujanuju, Cuyocoenu iracuux PC, 0p. 53/95, Cryowcoenu auciu CPJ,
op. 16/2001, Cayacobenu inacnux PC, 6p. 23/2001, 20/2009, 55/2013 (Onnyka
VYcrasHor cyaa), 106/2016 (AyTEHTHYHO TyMadYeHe).

3aKoH 0 MOCTYIIKY YIIUCA Y KaTacTap HEMOKPETHOCTHU U BonoBa, Cryochenu IiacHuK
PC, 6p. 41/2018, 95/2018, 31/2019, 15/2020

3aKkoH 0 MIaHupamwy U u3rpanmu, Cayacoenu inacuux PC, 6p. 72/2009, 81/2009,
64/2010 (Oanyka YcraBHor cyza), 24/2011, 121/2012, 42/2013 (Onnyka YcTaB-
Hor cyna), 50/2013 (Onnyka YctaBHor cyaa), 54/2013 (Pemieme YcTaBHOT cyia),
98/2013 (Onnyka YeraBHor cyna), 132/2014, 145/2014, 83/2018, 31/2019, 37/2019
(npyru 3axon), 9/2020, 52/2021

3akoH o xunorenu, Cayocoenu inacuux PC, 6p. 115/2005, 60/2015, 63/2015 (Onnyka
YcrasHor cyna), 83/2015.

[IBajuapcku rpahancku 3akoHuk (Schweizerisches Zivilgesetzbuch) uz 1907. ronune
(BB1 1904 1V 1, 1907 VI 367), y TekcTy ca cTameM Ha jaH 23. janyapa 2023.

OCTAIJIN U3BOPU

Pemewe YcraBHor cyaa 6p. 1Y3-159/2019 ca cennune ogpxkane 9. nenemOpa 2021.
o0jaBsbeHO y Cyorcoenom inacuuxy PC 6p. 9/2022 on 21. janyapa 2022. roguse.

Munubeme CTpydHor caBeTa JaBHOOee:KHIUKE KoMope ox 3.8.2017. ronune https:/
beleznik.org/public/documents/upload/misljenja_strucnog saveta jks od 03
08 2017.pdf

321



Cnodoma 1. Munoposuh, Panenka M. Lisetuh, Paciionaiare Oygyhux ewiasxcnux enacnuxa... (297-323)

Sloboda D. Midorovi¢

University of Novi Sad

Faculty of Law Novi Sad
S.Midorovic@pf.uns.ac.rs

ORCID ID: 0000-0002-2545-0927

Radenka M. Cvetic

University of Novi Sad

Faculty of Law Novi Sad
R.Cvetic@pf.uns.ac.rs

ORCID ID: 0000-0002-9478-8577

Disposing of the Joint Parts of the Building and
the Land Needed for its Use by the Future Condominium Owners
in Favor of the Investor when Concluding Purchase
and Sales Agreement

Abstract: At the outset the paper gives an overview of the property entitle-
ments of the condominium owners over joint parts of the building and the land
needed for the use thereof, so as to examine the legal regime of these accessory
rights. Furtheron, the typical contractual clauses by which the buyers of the specific
parts of a building under construction waive their entitlements to use and dispose
of some joint parts of the building and some parts of the land plot in favour of
investor are displayed. The wide spectrum of ,,disspossession* of entitlements of
condominium owners has been detected contrary to the legal rules which gua-
rantee them the right to administer and decide over accessory rights within the
residential community in the proceedings prescribed by law. Numerous questions
that arise with regard to such a contractual practice have been opened, while the
answers thereto are given by way of systematic interpretation of the pertinent
legal rules. This is followed by the analyses of the notary public practice with regard
to these contractual clauses, in that it was examined how the notaries public warn
contractual parties on the validity of such clauses. Connected therewith, vast
discrepancies have been uncovered, while singling out the example of best notary
public practice. Upon the legal analyses, the authors have taken the stance on the
invalidity of such contractual clauses along with the consequences thereof with
respect to the contract as a whole. This conclusion has been based on the previous
establishment that all the preconditions for the application of the institute of the
partial nullity of the contract have been met.
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