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p Byx Padosuh, eanpeonu iipogecop
Yuueepsuiueini y beoipady
Ipasuu ¢axynitiein y beoipady

[MPUHIOUIT YNCTE YHUBEP3AJIHOCTHU ¥V
MEBYHAPOJHOM CTEYHAJY®

Cadrceinak: Y 060om unaHKy ayiiop aHanusupa upuHyuil yuciue yHueep3a-
Hoctuu y mehynapoonom ciienajuom upasy. Pey je o jeonoj 00 najznauajnujux
weopuja y maiepuju mehyHapoOoHol cilievaja, Koja je Haciana kao o0loeop Ha
OOMUHAYU]Y UPUHYUEA TUEPUTHOPUJATHOCTHY Y HAYUOHATHUM CIUCYAJHUM 3AKO-
HoOasciusuma. Y tpsom oeny paoa ayiiop uojmMosHo oopehyje upunyuil yuciie
yHusep3zannociuu. Haxon wola je yxkazao na Haj3sHauajHuje UpeOHOCU 0601
ipunyuiia, xoje wipeba oa 6yody oipasdarse 3a 1eiogo yeohemwe. Takohe, upuka-
3aHA CY U HAJ3HAYAJHUjA OIpaHUYersa 080T UPUHYUIIA, O KOjuMa ce Mopa 800UllU
payyna upuiukom eseniiyanme umiliemeniiayuje. Ha xpajy je ayiuop oepunu-
cao tipedycnoge 3a tipumeny UpuHyuila vucite ynugepzainociuu. Ayiiop ce y pa-
0y 3anadice 3a Heodyciiajarbe 00 0601 Upuwyuila y maidepuju mehyHapooHol
clieuaja u iiopeo wpenyiune oomunayuje Opyiux ieopuja.

Kuyune pewu: iipunyuii yHugep3aiHociuy, UpuHyuil iepuitiopujainociiu,
yucitia YyHUBep3anHoci, mehynapooHu citeyaj, lex fori concursus.

I Pa3zHoBpcHOCT Teopuja mel)ynapoaHor creyajHor npasa

TpaauuuoHamHO Cy TeopeThdapu Mel)yHapoIHOT CTeyajHOT IpaBa Iojie-
Jb€HHU y ABa Tabopa: MpHCTAIMIE NPUHLUIA YHUBEP3aJHOCTH U IPUCTAIMLE
MIPUHIINTIA TEPUTOPHjATHOCTH. Ped je 0 ABa aHTaroHNCTHYKA MPUHITUTIA, KOJU Ce
y3ajaMHO MCKJbY4Yjy M 4Mja MPUMEHa BOJIU MOTIYHO CYNPOTHHM pelleHHMa.
Omnu cy ,,cuMO0NM JBe MHKOMIATUOWIHE eKCTpeMHe mo3uiuje y mehyHapon-
HOM cTe4ajHOM TpaBy. MehyTtum, ca apyre cTpaHe, OHE HE PETPE3CHTY]y peall-

* Paj je HacTao Kao pe3yJITar pajia Ha npojekty IIpasHor (akysrera Yaupepsurera y beo-
rpany ,,Pa3Boj mpaBHor cucrema CpOuje 1 XapMOHH3aIHja ca mpaBoM EBporicke yHuUje — mpaBHH,
€KOHOMCKH, MTOJIATHYKH ¥ CONUOIOMKH actiekT ™ (2013).
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HOCT Y OBOj 00JNacTH, jep je mpakca Jp’kaBa TOTOBO YBEK 3aCHOBaHA Ha HEKO]
dopmu KoMGuHANMje MM Kommpomuca usMely oBa mBa npumimmmna.” Ipema
Tome, Teoprje Mel)yHapoaHor credaja ce kpehy n3mel)y 1Be eKcTpeMHe MOo3HUIH-
je. Janac cBe mamu Opoj ayTopa miearpa 3a IpuMeHYy YHCTOT MPUHIINIA YHH-
BEP3aJTHOCTH WJIM TEPUTOPHjATHOCTH. MojepHa cxBaTama MehyHaponHor cre-
Yaja Kao aKCHOM IPHUXBATajy Mpeja3Ha peniermna, Koja MOKyIlaBajy Ja OTKIOHE
HETaTHBHE KapaKTEPHCTHKE JIBa EKCTPEMHA MPHHIINIIA, a Jia 3aJIpKe IITO je MO-
ryhie BuIlle HBUXOBUX MPETHOCTH. Tako cy W HacTale TeopHje MOIU(PHUKOBaHE
YHUBEP3AJTHOCTH, CEKYHIApHOI CTe4Yaja, KOONEPAaTUBHOI TEPUTOPHjaTU3Ma, ay-
TOHOMHj€E BOJBE, H CII.

OBaj pan je moceehieHn Haj3HauajHUjoj Teopuju MelyHapogHor credaja —
TEOpHju yucTe yHHBep3asHocTH. OHa je HacTaja Kao OJroBOp Ha MPUHIIMII Te-
PHUTOPHjTHOCTH, KOjH TPaJUIMOHATHO MPUMEIbYjy HAIlMOHATIHA CTe4YajHa mpa-
Ba U KOJH CE MOXE TPETUPATH Kao MPETHOCTAaBJbEHH MpHHIUN. He3anoBosbHU
BETOBUM e(peKTUMa, TEeOpETUYapH Cy MOYENd Jia pa3BUjajy YHHUBEP3AIHOCT Kao
NPUCTYI TUBEPIreHTaH JOMUHAHTHO] 3aKOHOJABHO] IpaKkcH, Koju ce 0asupa Ha
MOTIYHO CYNIPOTHHUM TTOCTaBKaMa.

II Iojam yncTe YHMBEP3AJTHOCTH

[MpuHIMT YHUBEP3aTHOCTH MOApA3yMeBa CUCTEM MeljyHapoJIHOr cTedaja
y KOMe CyJ caMo jeiHe JIpkaBe (T3B. ApxaBe JoMahMHA CTeYajHOT Ty>KHUKA)
“Ma HUCKJbYYHMBY MeljyHapOogHy HAJIEKHOCT 3a CIHPOBOlEme CTedajHOr IIo-
crynka. [Ipema Tome, jelaH HAIIMOHAIHM CYJ] Y CT€YajHOM MOCTYIKY OJUIy4yje
0 LIEJIOKYITHOj IMOBHUHH CTE€UYajHOT AYKHHKa, 0e3 003upa Ha TO rle ce OHa Ha-
Ja3M, U O CBUM IOTPAXKUBAaKBUMa TyXKHHKA, 0e3 0031pa KOM HAIIHOHAIHOM I10-
peTKy mosepuoly npunaaajy.” Hakos yHoBuema, Taj Cy/1 BPIIM 1e06y HMOBH-
HE y CKJIaJly ca CBOjJUM HAI[MOHAJIIHUM CTEYajHUM MPABUIUMA O UCIUIATHUM
penoBuMa.

Nwmajyhu y Bumy na cy ce y mehyBpemeny pa3Buie OpojHe MoauduKarmje
MPUHIMIA YHUBEP3ATHOCTH Y peryiaTuBu MehyHapogHOr cTeyaja, jelIUHCTBO
IOy’XKHHKa, IMOBHHE, Cy/la 1 MEPO/IaBHOT MpaBa ce Y TEOPUjH HA3UBA YNCTA YHU-
BEpP3aIHOCT (€HIII. pure universalism). OCHOBHA KapaKTEpHCTHKA OBOT CHCTEMa

! Michael Bogdan, ,,International Bankruptcy Law in Scandinavia®, International and Com-
parative Law Quarterly, 6p. 34/1985, ctp. 50.

2 Donald T. Trautman, Jay Lawrence Westbrook, Emmanuel Gaillard, ,,Four Models for In-
ternational Bankruptcy “, American Journal of Comparative Law, 6p. 41/1993, ctp. 575; Bob
Wessels, International Insolvency Law, Kluwer, Deventer, 2006, ctp. 6.

3 Lynn M. LoPucki, ,,The Case for Cooperative Territoriality in International Bankruptcy*,
Michigan Law Review, 6p. 98/2000, ctp. 2220; Liza Perkins, ,,A Defense of Pure Universalism in
Cross-border Corporate Insolvencies®, New York University Journal of International Law and Po-
licy, 6p. 32/2000, ctp. 789.
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j€ jeIHOCTaBHOCT, 300T Yera je MPHBYKAO HAjBUIIC CUMIIATHja TeopeThdapa.
UucTa yHHBEP3IHOCT NOKYILIaBa 1a Me)yHapoAHOM CTeuajy MPUCTYIH Ha CIH-
YaH Ha4YMH Ha KOjU Cce MPHUCTyIla HAIlMOHAIHOM cTedajy. Hamme, cBer mocma-
TpaMo Kao jelHy Ap)KaBy, a cyq oapehene npxkase (npkaBe momahuna) he Outu
HCKJBbYYHMBO HaJJIeKaH 3a CIPOBONEmE CTeUajHOT MOCTYIIKA.

[Mopen yHHBEp3aJIHOCTH, Y TEOPUjU MEhyHapOAHOT cTedaja MOCTOjH jOUI
jelaH ciwyaH 1ojaM — jeAnHCTBeHOCT (eHri. unity). 3mely oBa nBa mojMa ce
4ecTO CTaBJba 3HAK jeaHaKocTH.'! MeljyTum, HeKH TeopeTHUapy MpaBe PasiIuKy
n3Mely wux Ha cieaechu HauwH. [IpyHIMT yHUBEp3adHOCTU He 3Ha4M ja he ce
y CT€YajHOM IIOCTYIIKY IPUMEHUBATH CaMo jeflaH npaBHU cucteM (lex fori con-
cursus). Axo ce credajHu nocTynak orBopu y CpOuju, a cTeuajHu AYKHUK je Y
Maljapckoj 3armociino HeKOJIMKO PaJIHUKa, 3a JISjCTBA CTEUajHOr MOCTYIIKA Ha 3a-
KJbY4EH YTOBOp O pajy ce npuMemyje Mahapcko a He cpricko mpaso. [Ipema To-
Me, YHUBEp3aJHOCT oMoryhaBa Ja ce Ha HEKa MUTama yHyTap CTedajHOr Mo-
CTYIIKa He puUMemwYje lex fori concursus Beh Heko pyro npaBo. CynpoTHO To-
Me, IPUHIUI jeJMHCTBEHOCTH TO/Ipa3syMeBa Jia he ce Ha cBe acmeKTe cTedajHor
TIOCTYIIKa NpUMEUBaTH lex fori concursus.’

[Mpema TeopujckoM Mojey, OJUTyKe ApkaBe AoMahHa cTedajHOT JyKHU-
Ka cy obaBe3yjyhe y cBuM npyrum japxkaBama. J[pyrum pedmma, cBe apyre Jp-
XKaBe Cy JAy)KHE /1a IpU3Hajy U U3BpIIE OJUTyKe CTEUajHOT cyJia IpKaBe JoMahu-
Ha.® OyaTie ciemy 3aKJbydak IpemMa KoMe MeljyHapOIHH CTeUajHH MOCTYIAK He
MOXe Yy IIeJIOCTH Jla CIIPOBE/IE CaMo jelaH CTe4ajHH cy[, Beh y Tom moctynky
MOpajy y4ecTBOBaTH M CYAOBH JAPYTHMX ApKaBa. Y TOM MOTJIEAy, CYA JpKaBe
nomahunHa uma pykoBojaehy ynory, TOK Ipyru CyZ0OBH UMajy KapaKTep HBErOBHX
noMohHuX (M3BPIIHUX) opraHa. Peunma HajBeher mpoTHBHUKA yHHUBEp3aIn3Ma,
,je/laH CyJ MmyIITa MeJoM]y, JOK CBH OCTaun urpajy”.’ 36or Tora ce oBaj cu-
CTeM He MOXKE Ha3MBaTH CHCTEMOM jeTHOT cyna, Beh cHCTEMOM TOMHUHAHTHOT
cyna.®

4 B. Wessels, nas. oeno, ctp. 6.

5 André J. Berends, ,,The UNCITRAL Model Law on Cross-Border Insolvency:
A Comparative Overview", Tulane Journal of International and Comparative Law, 6p. 6/1998,
ctp. 315-316.

 Lynn M. LoPucki, ,,Cooperation in International Bankruptcy: A Post-Universalist Ap-
proach®, Cornell Law Review, 6p. 84/1999, ctp. 705; L. M. LoPucki, ,,The Case for Cooperative
Territoriality in International Bankruptcy®, ctp. 2220; Elizabeth J. Gerber, ,,Not all Politics is Lo-
cal: The New Chapter 15 to Govern Cross-border Insolvencies”, Fordham Law Review, Op.
71/2003, ctp. 2056. ,,YHHBEpP3aIHOCT ... C€ OJHOCH Ha MPU3HABE OJUTyKa jellHEe jypUCAMKIHje.”
Bunu: D. T. Trautman, J. L. Westbrook, E. Gaillard, nas. uranax, ctp. 579.

7 L. M. LoPucki, ,,Cooperation in International Bankruptcy: A Post-Universalist Ap-
proach®, ctp. 699.

8 L. M. LoPucki, ,,The Case for Cooperative Territoriality in International Bankruptcy*,
crp. 2221.
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III IIpeanocTH NpUMeHe NPUHIMIIA YHUBEP3AJTHOCTH

VY teopuju cy ucraknyte OpojHE MPEAHOCTH MPUMEHE NMPHHIUIIA YHUBEP-
3aJI0CTH Y MaTepuju Mel)yHapoaHOT cTeuaja, a y JajbeM TekcTy he Outu peun o
HEKOJIMKO Haj3HaYajHUjUX U Hajuenrhe HCTHIIaHUX.

1. Beha nuxeudayuona epednociu. [IpuHIMI YHUBEP3aJIOCTH, 300T CBOT
LEHTPaIN30BaHOr ycTpojcTBa, oMoryhaBa ocTBapuBame Behux mpuxona of
pojiaje MMOBHMHE KOja YMHM cTeuajuy macy. CIMUHO cTeuajy Ge3 eleMeHTa
HWHOCTPAHOCTH, CT€YajHU yNPaBHUK OAJydyje O ToMe Aa i he nmponasaru noje-
JUHAYHO CTBApU M MpaBa Win he MX MOBE3UBATH y LEIMHY Kako OM OCTBapHO
Behy nponajuy ueny. CteyajHu yHnpaBHHK Ipea coOOM MMa LENOKYITHY HMOBU-
Hy CTe4yajHOT Ay>KHHUKa, 0e3 003Hpa r/ae ce OHa HajlasH, ITO My Jaje BEIUKE MO-
ryhHOCTH 32 mpuMeHy OpOjHUX MpojajHUX cTpaTteruja. Takohe, mocToju U Mo-
ryfiHOCT Npofaje JyXHHKa Kao LennHe, © mto oMoryhasa ouyBame BPeIHOCTH
going concern-a n notenuujanHo Behe npuxose.' Mojen 3acHOBaH Ha HPHHIM-
Iy YHUBEP3aJHOCTH rapanTyje Aa he ce creqajHu Iy>KHUK IOCMaTPaTH Kao eKo-
HOMCKa IIeJIMHa, 6e3 063Hpa IJie ce Hala3H Herosa HMoBHHA. > OBaKaB PE3oH je
W U3 NPaBHOT yTJja JIOTMYaH M J0CIENaH, jep CTe4ajHu OYXXHUK I0Ceryje camo
jeqHy UMOBHHY, ,,Teé OM OWJIO TMPOTHBHO NMPABHO] MPHUPOIN NMOBHHE Jla CE OHA
JIMKBH/APA BHIIIE HETO jeIHOM, KPO3 BHUIIIE IOCTYIAKA y BHIIE JpKaBa“.”

ExoMoHCKH eeKTH YHUBEP3ATHOCTH C€ HajO00Jhe MOTY IIPHKA3aTH Ha jeI-
HOM jeHOCTaBHOM npumMepy.'* [IpeTnocTaBuMo J1a je OKpEeHyT MOCTyNaK OaH-
KpPOTCTBA JIPyITBa X, KOj€ TIOCelyje MHTErPUCAH CHCTEM MPOU3BOJILE, TUCTPHU-
Oymuje m MapKeTHHra y HEeKOIMKo Apxkasa (A, b u B), monessennx mpema Bp-
crama npousBoja. Takole, IpeTmocTaBuMO Jia je UMOBHHA pacropeljeHa y oBUM
Jp)KaBama Ha MPHUOJIMKHO JeJHAKe JCJIOBE, aJld j& OJJHOC UMOBUHE U JIOKAITHUX
nyroa Hajsehu y npkaBu A, a HajMamM y JpkaBu B. Ako Ou ce mponasana
MMOBHMHA y CBaKoj JApkaBH, 100mwio Ou ce oko 100 munvona espa (o 33 mu-
JIMOHA y CBaKoj ApxaeH). MeljyTum, ako Ou ce CBU MOTOHH MPOJAAIH Kao I[eIH-

o anHLII/Il'l YHUBEP3AITHOCTHU OMOFyhaBa U IPUMEHY je)II/IHCTBeHl/IX M€Epa 3alITUTEC UMOBHUHE
KOja yJna3u y cacTaB credajHe mace. Bumu: Jay Lawrence Westbrook, ,,Global Solution to Multi-
national Default®, Michigan Law Review, 6p. 98/2000, ctp. 2293.

' Miguel Virgos, Francisco Garcimartin, The European Insolvency Regulation: Law and
Practice, Kluwer Law International, 2004, ctp. 15.

' J. L. Westbrook, ,,Theory and Pragmatism in Global Insolvencies: Choice of Law and
Choice of Forum®, American Bankruptcy Law Journal, 6p. 65/1991, ctp. 465; B. Wessels, nas.
deno, ctp. 6.

2M. Virgos, F. Garcimartin, nas. deno, ctp. 14.

3 Anexcanmap Jaxumih, O6esbehere usepuersa o6agesa y mehynapoOHoMm ipusailiHom
ilpasy, DOKTOpCcKa aucepTauyja, Ilpasan ¢axynrer YHuBepsurera y beorpamy, 1989, ctp. 319.

' Mpumep je npeyser u3: J. L. Westbrook, ,,Theory and Pragmatism in Global Insolven-
cies: Choice of Law and Choice of Forum®, ctp. 465.
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Ha jo0una ou ce najexo Buma IieHa (oko 200 MunroHa eBpa), HajBehuMm nenom
300T Hra KOju MMa WHTEPHAUMOHAIHY BpeAaHocT. OBa pa3jiMKa je joul odu-
rJIeIHMja ako OYXKHHK jelaH JIe0 CBOjUX aKTHBHOCTU 00aBJba Y jelIHO]j AP:KaBU
(Ha mpuMep, MPOU3BOA), AOK ApYyre MoBe3aHe AETaTHOCTH 00aBjba Y HEKO]
Ipyroj npkaBu (Ha MpUMeEp, MApKETHHT U Mpojaja). Y ToM ciydajy, mpojaja
LIe/IMHE MMa Jaleko Behy BpeHOCT 01 Ipojiaje nojenuHux aenosa.'” CrencTse-
HO TOME, YHUBEP3aJOCT y LEIMHA MaKCUMU3HpPa NMPOLEHAT HAMUPEHha CBUX IO-
Bepuiana, 0e3 npaBibema pasziauke Mely muma. [IpuHnun TepuropujanHocT He
BOJU padyHa O TOME, jep aKLEeHAT CTaBJba Ha MHTEpeCe JIOKAJTHUX MOBEpUiaLa.
VY npxaBu A nosepuonu he 300r HajlIOBOJBHU]ET OHOCA BPEAHOCTH UMOBHHE U
MOTPAXKUBAKHA WHCUCTUPATH HA JIOKATHOM (TEPUTOPHjATHOM) CTEYajHOM IO-
CTYIKY, JIOK hie TIOBepHONHr y Ip>KaBu B HHCHUCTUPATH HA CTEYAjHOM MOCTYIIKY
3aCHOBAHOM HAa MPHHIMIY yHHBep3aaHocTH.'® TIpUMEHOM NPUHIMIA yHHBEp-
3QJIHOCTH TIOBEPHUOIM Y IeIMHA he OUTH TOBOJEHHj€ HAMUPEHH, IITO HE 3HAYH
na he mokanaHM MoBeproONH y Ap>KaBH A OWTH HaMHUpeHH y BeheM MpoueHTy y
OJTHOCY Ha ciy4aj Kaza Ou 6uo BoleH TepuTopujaHu mocrynak. Teopujcku mo-
cMmarpano, Behu IpuUxoIu o]l Mpojiaje MMOBUHE M Belin cTereH HaMHpema CBUX
MoBepuiIala Jy>KHUKA Cy HECIIOPHE NMPETHOCTH NPUHIIUIIA YHUBEP3THOCTH.

2. Omoiyhasamwe peopianuzayuje. Perynatusa mehyHapogHor creuaja 3a-
CHOBaHa Ha MPHHIIMITY YHUBEP3AJIHOCTHU MOTOIYyje CIPOBONEHE MOCTYIIKA PEop-
raHu3alMje CTeyajHOr Ny’KHHKA.' PeopraHmsanuja moapasyMeBa jeIMHCTBEHY
1 KOOPJIUHHPaHy yHnoTpeOy UMOBHHE NYXKHHKA KOja c€ HaJla3d y pa3iuduTUM
npxapama.'t Yerex peopranusanyje ce He MOXKE 3AMUCITHTH aKO CBU KJbYUHH U
3a HacTaBaK IOCJIOBamka HEONXOJHH JIEJIOBU MMOBHHE HHCY 00yxBalieHH OBUM
nocrynkom.'” MoryhHOCT cTpaHHX MOBepHIala [a y CTPAHMM ApXKaBama Io-
kpehy mocTynke npuHyJHOT M3BpIICHa HaJl IMOBHHOM CTE€UajHOT TYXKHHUKa OU
o0ecMuUCIInIIa peopraHu3anujy.

[TpruMeHOM TpUHIMIA TEPUTOPHUjATHOCTH MOTYRHOCT M ycHex peopraHu-
3alyje 3aBHCH O]l BUILE HALMOHAIHUX jypucnukuuja. [Ipumepa paau, peopra-
Hu3anuja Hehe 6uth Moryha ako ce 3Ha4ajHa MMOBHHA CT€YajHOT TYXKHHMKA Ha-

'S Melissa K. S. Alwang, ,,Steering the Most Appropriate Course Between Admiralty and
Insolvency: Why an International Insolvency Treaty Should Recognize the Primacy of Admiralty
Law over Maritime Assets®, Fordham Law Review, 6p. 64/1996, ctp. 2624.

'S TIpema npogecopy BectOpyky, oBa cHTyarmja npejcTaBiba MeljyHapo/IHy Bep3njy mpo-
OnemMa KOJICKTHBHOT OJUTy4YHBama (3aTBopeHunKoBe awieme). Buau: J. L. Westbrook, ,,Theory and
Pragmatism in Global Insolvencies: Choice of Law and Choice of Forum®, ctp. 466.

17 J. L. Westbrook, ,,Global Solution to Multinational Default, ctp. 2293.

'8 L. M. LoPucki, ,,Cooperation in International Bankruptcy: A Post-Universalist
Approach®, ctp. 707.

' M. K. S. Alwang, nas. uianax, ctp. 2624-2625.

M. K. S. Alwang, nas. uranax, ctp. 2625.
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Ja3u y ApKaBU Koja: a) He (aBOpU3yje WU HE T03HAje TOCTYIMaK PeopraHu3a-
uuje, 0) cMarpa Ja peopranusalyja HUje NPUMEHIbHBA Y TOM CIIy4ajy, WIH B)
Bepyje [a JIOKAaJHU IOBEPUOLM MOTY OWUTH HCIIaheHH W3 JIOKaJIHE MMOBHHE.
[Ipema Tome, peoprannzaiiija 3aBUCH OJ BOJbE CBaKe JIpJKaBe y KOjoj ce Hala3u
OWTHa UMOBHMHA CTEYAjHOT TYXKHHKA. 3a ouekuBaty je Aa he cynoBu Behune np-
XKaBa J03BOJbABATU PEOPraHU3aLMjy CaMO y CIIy4yajy [a je I0JI0XKa] JIOKAJTHUX
IIOBEPHUIIAIIA eX post IOBOJBHU]H y OZHOCY HA MOCTYIMAK GaHKpOTCTBA.”> OBAKO
MoCcMaTpaHo, jaCHO je Jia YHHBEp3aJlu3aM IMpelICTaBiba AalieKo 0OJbU OKBHD 32
CIpOBOheE MOCTYIKA peOpraHu3aluje.

3. Huorcu aomunuctupaimiusnu wipowkosu. [lpuctannie yHUBEP3aTHOCTH
UCTHYY apryMeHT IpeMa KoMe hie yHOBUeHe cTeuajHe Mace U pacnozena aeo0-
HE Mace OJ1 CTpaHe jelHOr CyJa MHAYKOBATH CTBapame HUKHUX TPOLIKOBA y MO-
pehesy ca TPOLIKOBHMA BUIIE CTEUAjHUX HOCTYMAKA KOjH CE IAPATIEIHO BOAE.
JennocraBHUje pedeHO, BUIIE CTEYajHUX MOCTyIMaKa KOMITAa BHIIE OJ] jeIHOT
creuajuor nocrynka.”* Behn 6poj mocTymaka npBeHCTBEHO mojpasymena Behe
CYyJICKE TPOIIKOBE. 3aTHM, Y CBAKOM CTE€YajHOM TMOCTYTKY CE€ NMEHY]Y CTeHYajHH
YIpaBHUK Y MOBEPUIIAYKY OPTaHHU, KOjH 3a CBOj paj yoOudajeHo n1o0ujajy oape-
heny nakHany w/wnm Harpany. Boheme Bulle crevyajHUX OCTyHaKa MmoapasMeBa
CIpOBOhEmHEe MCTUX Palibi BHUILIE IyTa, MOMYT MCIUTHBAaKka NPHjaB/EHUX I10-
TpakuBama. HelornyHo je m eKOHOMCKM HEOIPaBJaHO Ja HaKOH WITO je CY[
jemHe ApkaBe WCIUTAO jEITHO MPHjaBJHEHO MOTPAXUBAE, CYI IPyTe NIpiKaBe
OIIET CHPOBOJM TOCTYIAK UCIIMTHUBAKA UCTOT MOTPAKUBAHA. [IPHUITMKOM HCTH-
Lamba apryMeHTa HIKHUX aIMHUHUCTPATHUBHUX TPOLIKOBA Tpeba BOIUTH padyHa O
TOME J1a je CTeYajHH MOCTYNaK KOjU Ce CIPOBOAM Ha MPUHIMITY YHHBEP3aJIHO-
CTH MHOTO CKYIIJbH O]l TEPUTOPHjaJTHOT CTE€YajHOT MOCTYIIKA, ald je jeTUHUjH
ol Boherma BHIlle CTEYajHUX MTOCTYIIAKA.

4. Beha ilpedsudmusociu (Hudicu UpaAHCaAKyuoHu WpowKosy). Y HuBep3ai-
HOCT Kapakrepulie Beha mpeaBuIJbUBOCT. Y OKBHUPHUMAa YHHBEP3aJIHOCTH, IIOBE-
puony (KpeIuTopu) MOry ca jJakohoMm JAa yTBpJAE HNPUMEHJbHMBO HAIIMOHAIHO
CTeYajHO TpaBo, MTO UM oMmoryhaBa /Ja Mpenu3HO YCTAHOBE PHU3HMKE O] KOjUX
3aBHCH W BHCHHA KamarHe crorie. KapakrepucTuka npeiBUIJBUBOCTH j€ O] Be-
JMKOT 3Hayaja, jep ako MoBepHOLHM (KpeOuTopH) He 3Hajy Koja he ce creuajHa

2! Andrew T. Guzman, ,International Bankruptcy: In Defense of Universalism®, Michigen
Law Review, 6p. 98/2000, ctp. 2203.

ZAT. Guzman, nas. uranax, crp. 2203.

2 L. M. LoPucki, ,Cooperation in International Bankruptcy: A Post-Universalist
Approach®, ctp. 707.

4 MyITHIINKOBAHH TOCTYIIH 3Ha4ajHO moBehaBajy aJMHHHUCTpAaTHBHE TPOLIKOBE, jep
CBaka 3eMJba y K0jOj Ay>KHHK MMa UMOBHHY CHPOBOJM IyH credajHu noctymak. Todd Kraft, Al-
lison Aranson, ,, Transnational Bankruptcies: Section 304 and Beyond®, Columbia Business Law
Review, 6p. 1993/1993, ctp. 337.
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MpaBuiIa MPUMEHHUBATH, OHU he CBOje He3Hame KOMIIGH30BATH BUIIUM Kamart-
HuM cromama.” | IToBehame KkamaTHMX cToma 6e3 oAroBapajyhux KopHCTH
TIpe/icTaBIba HETO coljanuu ryoutak.*® Koxepenrtan cucreM MeljyHapomHOr
CTeYaja 3aCHOBAH HA MPHUHITAITY YHUBEP3ATHOCTH he 300T HMKUX TpaHCAKIIHO-
HEX TpomkoBa mosehatn mpexorpannuny Tprosuny.”’ Ha Taj HaunH GH KOpH-
CTH UMAJIM TIOBEPHOIM y CBUM Jp’KaBaMa, IITO O TMpeCcTaBhasio Behy KOpUCT
O]l €BeHTyaJIHe MITEeTE KOjy OM OHM MOTJIM MPETPIIETH 300T HEMPUMEHE TEPUTO-
PHjaTHOT CTEYajHOT TOCTYIKAa Y KOHKPETHOM CITy4ajy.

[Ipodecopu beduyk u ['y3mMan Cy UCTaKiIM U HEKE HOBE apryMEHTE KOjH
MIOTKPEIJbY]jy Te3y O HIDKUM TPaHCAKIIMOHUM TPOIIKOBHMA CTEYajHOT TOCTYTIKA
3aCHOBAHOT HA NMPUHIUITY YHUBEp3aaHOCTH.” OHM Cy TOILIH OJ] MPaBMIIA Hpe-
Ma KOME MPHUHITAIT TEPUTOPHJATHOCTH CUCTeMaTcku (aBopusyje momahe (i10-
kaytHe) oBepuorie. To je u pasznor 300r kora he oBa nuita OWTH BOJbHA J1a TIPH-
XBaTe JIaBam-e KpeauTa 1Mo HIDKMM KaMaTHUM CTOTaMa, oK he cTpaHu KpeauTo-
pu 300r Beher pu3mka 3axTeBaTH BHINe KamaTHe cTtore. To he 3a mociemuiry
“MaTH Hee(prKacHy aoKaIyjy KamuTana. MyinTrHaMoHanHe Komnanuje he de-
CTO TIPEAHOCT JaBaTH WHBECTHPAkY Yy AP)KaBe YHjH KPEIUTOPH HYNE HIDKE Ka-
MaTHE CTOIIE, CBECHO IPHCTajyhil IPUTOM Ha Mamke TIPUXOJIE Of CBOj€ WHBECTH-
umje.”’ IIpema ToMe, 3aK/by4aK je Ja yHHBEP3AIHOCT MOTO/yje JOHOIICY ehu-
KAaCHUJUX WHBECTHUIIMOHUX OJUTYKa.

5. Ilpasuunocii. YHUBEP3THOCT KapaKTEpHUINe MpaBUYHH]a PacIojeia
neobHe Mace mely mosepuorma.”’ [IpaBHYHOCT ce 3aCHMBA HA TIPUMEHHU je-
JTUHCTBCHUX TIPAaBWJIA HA CBE MOBEPHONE. JenaH cy IpuMemYjyhul jeTMHCTBEHA
CTedajHa IpaBujIa BPIIU PACIIONETy YHOBYEHHX CPE/ICTaBa CBUM IOBEPHOIINMA,
YHMe ce Ha jeJHOCTaBaH HaYMH OCTBapyje NMPHUHIIUII PAaBHOIPABHOCTH MOBEPH-
nana.”> Ao ce J03BOJIH MOKPETamhe BUIIE CTEUajHUX MOCTYNAKa MPOTHB UCTOT
CTeYajHOT AYXXHHKA, OHAA c€ MOpajy MpoHahW M MPUMEHUTH MEXaHU3MH KOjH

2 Robert K. Rasmussen, ,,A New Approach to Transnational Insolvencies, Michigan Jour-
nal of International Law, 19(1)/1997, ctp. 17.

26 R. K. Rasmussen, #as. wiaHax, ctp. 17.

27J. L. Westbrook, ,,Theory and Pragmatism in Global Insolvencies: Choice of Law and
Choice of Forum®, ctp. 466.

28 J. L. Westbrook, ,,Theory and Pragmatism in Global Insolvencies: Choice of Law and
Choice of Forum*®, ctp. 466.

2 Bume sumu: Lucian Arye Bebchuk, Andrew T. Guzman, ,,An Economic Analysis of
Transnational Bankruptcies, The Journal of Law and Economics, vol. XLII, 1999, ctp. 775-807.

391, A. Bebchuk, A. T. Guzman, nas. wianax, crp. 779.

31J. L. Westbrook, ,,Theory and Pragmatism in Global Insolvencies: Choice of Law and
Choice of Forum®, ctp. 466.

32 L. M. LoPucki, ,,Cooperation in International Bankruptcy: A Post-Universalist Ap-
proach®, ctp. 708.

267



Hp Byk Panosuh, Ilpunyuii uucitie ynusepsainocivuu y mehynapoonom ciieuajy (ctp. 261-278)

0u y3umanu y o03Hp UCIIaTe CTEUajHUM IOBEPHOLMMA Y MIPETXOIHUM Tj. IpY-
I'MM CTE€YajHUM MOCTYNLUMA.

6. Cxyuen @pociiop 3a forum shopping. Vicxon cTedajHOr OCTYIKA 3aCHO-
BaHOT Ha MPUHLUITY YHUBEP3aJIHOCTU HE 3aBUCH OJ TOra TJe ce Hala3u WMOBU-
HA CTEYajHOT JyXHHKA. [IpeMemTameM HMOBHHE HE MOXE CE 3aCHOBATH HaJl-
JISKHOCT JPYTor cyja. 300T Tora ce Kao MPeJHOCT MPUHIIMIA YHUBEP3aTHOCTH
HCTHYE CMamMBAkLE HOACTUIAjA 3a forum shopping.>* OBo He 3Hauu na je y cu-
CTeMY YHHUBEP3AIHOCTH forum shopping Hemoryh, Beh camo /1a je Mame BepoBa-
TaH, Tj. Aa je oTexkaH. J{a 6u ce mpoMeHmo cyx Koju he OMTH HajuIeKaH 3a OTBa-
pame CTEYajHOT IMOCTYIKa, MOTpedHe Cy (yHIaMEHTaJIHE NMPOMEHE y HAuYUHY
MOCJIOBaba CTEYajHOT AY>KHUKA. Y YCIIOBHMA MPUMEHE MIPUHIUIIA TEPUTOPH]jal-
HOCTH, JYKHUK KOjU cMaTpa Ja My AoMahy cTe4ajHH CHCTEM HHje HaKIOHmEH
MOJKE /1a TPEMECTH UMOBUHY y HEKY ,,lIpHjaTeJbCKH  HACTPOjEeHY JpXKaBy, U Ta-
KO 3aCHYje CTeuajHy HaJJIEKHOCT Te APKAaBE y OAHOCY HA Ty MMOBHHY.” Vma-
jyhu y Buny HeorpanndeHe MOryhHOCTH MaHUIyJIallKje IIOKPETHOM HUMOBHHOM,
MTOBEpHONH Cy OoHeMOoTryheHH Ja ex ante IpeABHUE CTEYajHH CHCTEM Koju he ce
IIPUMER-UBATH HA CAyroBapaya.’

IV Hepocrtanu npuMeHe NPUHIUINA YHUBEP3aJTHOCTH

[IpyHIMIT YHUBEP3aIHOCTH, Ma KOJMKO JIEJIOBA0 Kao NPUMaMJbHUB KOH-
LEeNT, UMa 3Ha4yajHe Henoctatke. OHM ce He cMejy 3aHeMapHuBaty, jep oJ HbHXO-
BOT YCIICIIHOT pellaBama 3aBUCH U e(QUKACHOCT MPUMEHE OBOT MPUHIIMIIA.
[IpoTHBHUIM YyHUBEP3aTHOCTH yoOU4ajeHo UcTHy cienehe HegocTaTke.

1. Tewrxohe oxo yiusphusara xpuiiepujyma. IlpBu 1 OCHOBHHU TIpoOIEM ca
KOJHM C€ CyO4YaBajy NMPUCTAIIUIIE YHUBEP3ATHOCTH je yTBphHBame T3B. 3eMJbE
nomahuHa y>kHUKa (€HTI1. debtor’s home country), Tj. OHE 3eMJb€ KOja UMa HC-
KJbYUMBY MelyHapoAHy HaIJIe)KHOCT 3a CIPOBONEHEC YHHBEP3ATHOI CTEYajHOT
nocryrka. BeoMa je Temko oApeIuTH Mpeuu3al KpUTEPHjyM 3a 3aCHUBAbE Me-
hynapoaHe HajjieKHOCTH. 300T TOTa 3arOBOPHUIIM YHHBEP3aJTHOCTH Hajuerihe
monasze oj Te3e mpema kojoj he y majsehem Opojy ciydajeBa OMTH OYHUTIIEIHO
Koja 1prkaBa Tpeba na uma Mehynaponny Hamiexnoct.” CenuuiTe ynpase, Me-
cTO 00aBJbama JIENaTHOCTH, Haj3HAYAjHMja UMOBHHA W HajBehn moBepuonn ce
yoOHu4ajeHo Haia3e y 3eMJbH OCHHBama IyXKHHKa. MehyTum, U3 Hajmame aBa

33 Alexander M. Kipnis, ,,Beyond UNCITRAL: Alternatives to Universality in Transnatio-
nal Insolvency*, Denver Journal of International Law and Policy, 6p. 36(2)/2008, ctp. 174.

3 AKO je MpeNneBaHTHO MECTO HaNakKerma MMOBHHE, TIOACTHIIAjH 3a forum shopping ¢y cBe-
neHd Ha MEHUMYM. Bugu: M. Virgos, F. Garcimartin, nas. deno, ctp. 15.

33 A. M. Kipnis, nas. uranax, ctp. 175.

3% A. M. Kipnis, nas. wianax, ctp. 175.

TR.K. Rasmussen, nas. unanax, ctp. 12.
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pasiiora oBakaB OJrOBOP je y MOTIYHOCTH HermpuMepeH.” IIpBo, Yak U Jia je oBa
MPETIOCTAaBKa TayHa, TO HE 3HAYW J]a Ce y 3Ha4ajHOM Opojy cirydajeBa oHa Hehe
IOKa3aTH TOrpemHoM. Jpyro, HEKU ol Haj3HAYajHHjHX CIydajeBa MpeKorpa-
HUYHUX CTE€4ajeBa, MOIYT cTedaja akiMoHapcKor apymrasa Maxwell Communi-
cation Corporation u 6auke BCII (Bank of Credit and Commerce Internatio-
nal), jacHo cy mokasanu npoOseMe ca KojuMa ce cyodyaBa NpUMeHa IpUHIIMIIA
yHuBep3anHoctu. JpymrBo Maxwell Communication je 6uno ocHoBaHo y Be-
nukoj bputanuju, rae ce Hama3WiIo CEAUINTE yIIpaBe, kao u HajBehu Opoj moBe-
punarna, mpu 4emy je BehmHa mMmoBuHE apymTsa (oko 80%) Omma morupana y
CAJ1.*¥ BCCI je ocnoBana y JlykcemOypry. Ceauire ynpase je 6uo y Bemu-
koj bpuranuju, a UMOBMHA ce HaJlla3Wia MO YUTaBOM cBeTy. Hemocpeano mpe
OTBapama CTeYajHOT MOCTYIKA, CEAUILITE YIIPaBe je MPEeMELITCHO Y YjeAnbeHe
Aparnicke Emupare. Creuyajuu nocrynak je Boauo cyn y JlykcemOypry, npemzaa
je MecTo ocHHBama Omia jenunaa Be3a BCCI ca oBoMm apxaBoMm.

Y Teopuju ce HCKpUCTATMCAIIO BUIIIE MOTYNHX KPUTEpHjyMa 3a 3aCHUBAHE
Mehynaponne Hamnexuoct.!! MecTo MHKOpropanuje (PerHCTPOBAHO CEH-
LITe) ce TPaJULMOHAIHO MCTHUYE Kao MPBH M HAjCHAXKHHUjU KpUTepHujyM. Ibera
cy kao mpernoctaBky yBenmn Mogen 3akoH UNCITRAL-a o mpekorpanudHoj
WHCOJIBEHTHOCTH U Ypenda EBporicke yHHUje 0 cTedajHIM MOCTYIIMMAa, TIPH Ye-
My 00a pexuMa J103B0JbaBajy nobujame oBe mpecymmuuje.”” OBaj KpUTEpHjyM
ce y TeopHju KPUTHKYje Kao HesapoBosbaajyhm,* jep omoryhasa npymreuma
na n3abepy CTeuajHHu pekuM Koju he ce Ha BUX MPUMEHUBATH CaMO Ha OCHOBY
MeCTa OCHUBAmba, I1a YaK U aKo JAPYLITBO Ca TOM JPKaBOM HeMa HHKAKBHX JIPY-
I'HX Ta4aKa BEe3UBaba.

JpymTBa ce yecTo HACHTU(UKY]Y U ca CeAUIITEM yIpaBe, Tj. MECTOM O/1a-
KJIE Ce yIpaBJba MOCIOBUMA JIPYIITBA, T¢ U OBa] KPUTEPHjYM MOXKE OUTH OJTy-
qyyjyhu 3a ogpehuBame Mel)yHaponHe HaAJCKHOCTH. 3aTHM, Y CIy4ajy Ja ce y

3 L. M. LoPucki, ,,Cooperation in International Bankruptcy: A Post-Universalist Ap-
proach®, ctp. 713.

3% Bumre 0 oBoM ciny4ajy Buaun: Jay Lawrence Westbrook, ,,The Lessons of Maxwell Com-
munication, Fordham Law Review, 6p. 64/1996, ctp. 2531-2541.

4 L. M. LoPucki, ,,Cooperation in International Bankruptcy: A Post-Universalist Ap-
proach®, ctp. 714; Philip R. Wood, Principles of International Insolvency, 2™ ed., Sweet & Max-
well, London, 2007, ctp. 803.

4 Bume sumu: L. M. LoPucki, ,,The Case for Cooperative Territoriality in International
Bankruptcy®, cp. 2226-2229.

“2 UNCITRAL Model Law on Cross-Border Insolvency, 15. nenem6ap 1997. roxuse (nasbe
y ¢ycHorama: Mogen 3akoH), wi. 16(3); Council Regulation (EC) No 1346/2000 of 29 May 2000
on Insolvency Proceedings, Official Journal of the European Communities L 160, 30.6.2000. (na-
Jbe y pycHoTaMa: Ypeznba o credajHuM mocTynuuma), €. 3(1).

43 J. L. Westbrook, ,,Global Solution to Multinational Default*, ctp. 2316. Bume Bugm: A.
T. Guzman, Hag. yunanaxk, ctp. 2207; A. M. Kipnis, #ag. unanax, ctp. 176-177.
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onpehenoj npxkaeu Hanasu BehuHa 3amocieHux U BelinHa KOpUCHHKA yciayra
TOT IPYIITBA, K0 U J1a C€ y UCTOj IpKaBu 00aBJbajy Haj3HAUYajHHUje JeaTHOCTH,
TELIKO je 3aMHUCIHMTH Ja CyJ Te JAp’kaBe HeMa MelhyHapoJIHy HaJUIeKHOCT, Ia
YaK M y CIy4ajy Ja ce PETHCTPOBAHO CEJUIITE U CEJUINTE YIpaBe Hajlaze Ha
npyrom mecty.”* Moxe ce IECHTH 1 J1a HMOBHMHA APYIITBA Gyie MOTIIYHO OJIBO-
jeHa ol Mecta 00aBJbama JENAaTHOCTH (Ha MpHUMEp, APYILITBO je 3aKymwio ¢a-
OpuKy y jemHOj Op>KaBW M Ty 3amociwio Hajsehu Opoj 3amocieHux, J0K ce He-
IIOKPETHOCTH y BIACHUINTBY JPYINTBA HANA3€ y APYroj ApxKaBu).”

W3 HaBeneHHMX pasjora y TEOpHjH ce UCTHYE MoTpeda 3a MpoHalaKeHeM
T3B. ,,MYJITHANMEH3MOHAIHOT TeCTa®, KOju OM MpeacTaBba0 KOMOMHALIU]Y BU-
ure ¢axropa.’® Takso peureme cy npuxsatimu Mogen 3akon UNCITRAL-a u
Ypenba o credajHMM TIOCTYIIIMMa, @ KA0 OCHOBHU KpHUTEpHjyM je onpehen
»IIEHTap TTIaBHUX HHTEpeca AyXHHUKA“ . Ma kako OMo MHTEpHpeTHpaH U CXBa-
hen, unmeHNIIA je 1a OBaj KPUTEPHjYM Jaje CYJOBHMa BEIUKY CIOOOAY IIPHITHU-
KOM HErOBOTI TyMauyewma. MelhyTum, Ta cioboja, Ma KOJIMKO Onina motpedHa u
HyHa, oMoryhasa cyay Ja OpaHHM TOTOBO CBAaKO pelliekhe, ILITO 3alpaBo 3HAYU
Il je KpuTepujyM HeoapeheH u Ja cTBapa MpaBHY HECUTYPHOCT.

2. Manuiiynayuje kpuiiepujymon.”” Beh je 610 peun u ToMe 1a IPHHIAT
YHHMBEP3aJHOCTH, 3aCHOBAH Ha KOMILJICKCHOM W BHILIEIMMEH3MOHAIHOM KpHUTE-
pHjyMy, IOIYT IIEHTpa INIaBHUX MHTEpeca, TEOPUjCKH MOCMATPaHO CMambyje aK-
TUBHOCTH Ha TIOJBY forum shopping-a. HectiopHO je ma je Texe MpOMEHUTH Me-
hyHapoaHy HaIUIEKHOCT 3a CIIpOBO)eHE YHUBEP3aTHOT CTEUajHOT IMOCTYTIKA, TE
j€ U3 TOT yIJla IOCMaTpaHo OH CYNIEPUOPHHjU O] TEPUTOPHjaTHOT CTEYajHOT MO~
crynka. MehyTuM, YMeHUIA ]a YHHBEP3aJIHOCT KapaKTepHIle CBeoOyxBart-
HOCT Jlaje Moce0OHEe MOJICTUIIAje 3a CTPATErHjCKe MaHUIyJIalMje CTaHIapIoM 3a
onpehusame Mehynapoane Hagnesxuoctn.” Ko je cBe moxcraknyT ga yTHue Ha
npomeny? IIpBo, moacrakHyTe Cy IpKaBe, jep CTeuajHU HOCTYIaK KOjH IpuMe-
BYyje MPUHIUI YHUBEP3aTHOCTH MOXKE JIOHETH BHIIEMUJIMOHCKE MPHUXOJIE, U TO
y BHIY CYACKHX TaKCH, HaKHaJla M Harpaja CTCYajHUM YIPaBHUIIMMA, aBOKa-
THMA U JPYTHM CTPYYHUM JIMIMMA KOja MOTY aHT@)KOBAaTH CTE€YajHH OpraHH 3a

# L. M. LoPucki, ,,The Case for Cooperative Territoriality in International Bankruptcy*,
cTp. 2226.

4 L. M. LoPucki, ,,The Case for Cooperative Territoriality in International Bankruptcy®,
cTp. 2226-2227.

46 J. L. Westbrook, ,,Global Solution to Multinational Default*, ctp. 2317.

47 Buwe Bun: L. M. LoPucki, ,Cooperation in International Bankruptcy: A Post-Universa-
list Approach®, ctp. 720-723; L. M. LoPucki, ,,The Case for Cooperative Territoriality in Interna-
tional Bankruptcy®, ctp. 2234-2237.

48 Vmajyhn y BHIy OrpoMHE pasiuke Koje TMOcToje m3Meljy cTeuajHuX mpaBa apXaBa y
cBery, nmonctuiaju 3a forum shopping he y cucremy ynuepsannoctu 6utu eHopman.“ L. M. Lo-
Pucki, ,,The Case for Cooperative Territoriality in International Bankruptcy*, ctp. 2234.
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00aBJbambe CTPYYHHUX MOCIIOBA Y CTEUAjHOM MOCTYIIKY (Ha mpumMep, oBiamheHu
MPOLCHUBAYH, IPEBOANOLH, pauyHOBONe, IOPECKH CaBETHHULH, U cil.). Tako Ha-
cTaje omacHOCT Ja he Heke ApkaBe, MTO3HATHje Kao ,,CTEUajHU pajeBHu’ 3a Mehy-
HaponHU cTedaj (Ha mpumep, bepmyna, Kajmancka octpsa u JIykcemOypr), on-
pebuBatu npaBuia urpe y ciaydajy credaja MyJITHHAIMOHAJIHAX KOPIOpaLyja.
Jpyro, ay>KHHIM KOjH aHTUIMIHPA]y MMOKPETamhe CTEYajHOT MOCTYIKA Cy CTH-
MYJINCaHH Jla TIPOMEHE HeKe aTpuOyTe CBOT TOCIOBama, Kako OM 3aCHOBAIU
HA/IJISKHOCT CTEYajHOT CHUCTEMa KOjU KapaKTepulle Mpo-Ay>KHHYKa OpHjeHTa-
umja.”® Tpehe, MOACTAKHYTH Cy M OPraHH yIpaBIbama U MOCIOBOhEma cTeuaj-
HOT Iy>XHHKA (IMPEKTOPH), jep UM CBAKO CT€YajHO 3aKOHO/IABCTBO HE /1aje UCTa
MpaBa, OJHOCHO HE yCTAHOBJbaha Ha jeJJMHCTBEH HAYMH UXOBY OATOBOPHOCT.
Hupexropu he moceGHO OMTH 3aMHTEPECOBAHU 3a OHE CTEUajHE CHCTEME KOjU
UM 71ajy MOryhHOCT Ja M HaKOH OTBapama CTEYajHOI IMOCTYIKa BpIIE HCTE
¢dynaxmnuje (T3B. TUYHA yrpaBa). YeTBpTO, MOJCTHIA] 32 MAHUITYJINCAEHE KPUTE-
pujymMoM KojuMm ce oxapehyje mehyHapoaHa HaaJIe)KHOCT MMajy U TOBEPHOIU
CTeuajHOT AyXHHKa, Koju he mpedepupaT npo-roBepuIadke cTe4ajHe CHUCTe-
me. OcuM OBe HauenHe IpedepeHiie, Koja je 3ajeJHIYKa CBUM IMOBEPHOITNMA,
nocebaH 3Hayvaj he 3a mojeuHe MOBEPHOIC UMATH IOJI0XKa] Y TOTJIeLy PHOpPHU-
TeTa Y HaMHUpewYy (Ha MpUMep, Ja JIM cy MPHUBUIETOBAaHH IOBEPUOLH, [ JIU CY
o0e30ehenu moBepHoIy, U CII.). YTHIIA] HA IPOMEHY Mel)yHapoaHe Ha/IIeKHO-
CTH CE MOXCE OUCKMBATH CaMO O]l HajMONHMjUX MOBepHJana, KOju CBOJUM YTH-
11ajeM MOTy J]a yTHUy HA CTEUajHOT AyXHHKa ' (Ha mpuMep, GaHKa HpHCTaje aa
I KpeAnT DY>KHUKY aJH TI0J YCIIOBOM JIa OH IPEHECE CBOje CeIUIITE Y IPYTy
NpKaBy, TIPEMECTH CEIUINTe yrnpase, UTH.). M3 cBera HaBelleHOT ce MOXKeE 3a-
KJbYUYUTU Ja je Te)KWHA MPOMEHE Kputepujyma 3a ojpehuBame mehyHapoHe
HA/JISKHOCTH yMambeHa 10jauaHiM MOJCTUIIajeM 3a forum shopping-oM.

3. Citipanu cyo u cilipano iipaso ypelyjy uckwyuuso domalie oonoce.”” Kao
jemaH o apryMeHara MpOTHB Hauesla YHHUBEP3AIHOCTH CE MCTHYE U YUEHCHUIA
na he crpanu cyn npumemyjyhn cBoje cTeyajHO IpaBO OATYUMBATH U O UCKIBY-
quBo pomahuM (y OAHOCY Ha HaaJIekaH CyI ,,CTPAHUM') Ty>KHHYKO-TIOBEPH-
JauyKuM ojiHOcHMa. [IpernocTaBka YHHBEP3THOCTH je aa he cBe JpkaBe MpH-
XBAaTUTH M U3BPILIUTH CBAKy OJJIYKY HaJUIEKHOT CTeyajHOT cyna. Mehytum, me-
hyHaponHa cTeyajHa mpakca mokasyje Aa JIp>kaBe HUCY CIPEMHE J1a Ce OJIPEKHY

# L. M. LoPucki, ,,Cooperation in International Bankruptcy: A Post-Universalist
Approach®, ctp. 721.

0 L. M. LoPucki, ,Cooperation in International Bankruptcy: A Post-Universalist
Approach®, ctp. 720.

S L. M. LoPucki, ,,The Case for Cooperative Territoriality in International Bankruptcy®,
cTp. 2235.

32 Brmre Buam: L. M. LoPucki, ,,Cooperation in International Bankruptcy: A Post-Universa-
list Approach®, cTp. 709-713.
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CBOT CYBEpPEHHTETa, Y KOPHCT HEKe Apyre Apxkape.” [IPUHIMI YHUBEP3aIHOCTH
omoryhasa npxxaBu noMahuHy 1a ,,ipuMembyje CBOj€ IPaBO U CBOjY CYACKY Qu-
nocodujy y OJHOCY Ha Haj3HAYajHU]a CTeYajHA MUTaka — PEJATHBAH IPHOPHUTET
MIOBEpWIIalla y HaMUpewmy, n360p u3Mel)y peopranusaiuje u 0aHKpOTCTBA, U 10-
Oujarme NPaBHUX PaIlkU CTEUAjHOT MyXHHKA™.”' MHOra 0] OBHX MUTaHa Ipe/-
CTaBJbajy €0 jABHOT IIOPETKA je/IHE JpiKaBe,” Te ce He MOXKe OUeKHBATH Ja JIp-
’KaBe CBOjEBOJHHO MPUXBATE JIa CYJ0BH JIPYTHX JIp’KaBa CBOjUM OJJTyKaMa 3aJia-
3¢ Y IBbUXOBE jaBHE MOPETKE M MEHajy UX Y CKIaly ca CaapXHHOM CONCTBEHOT
jaBror noperka.*®

4. Ciueuaj ilocnoenux ipytia. JemHa on Haj3HAYAJHUjUX KPHUTHKA KOja Cce
ynyhyje Hadenmy YHHBEP3aJIHOCTH CE€ OJHOCH Ha Temrkohe yTBphuBama JIpikaBe
nomahuHa y ciyuajy credaja mocioBHUX rpyna. OBa nmpoOiiemaTuka je u3y3er-
HO aKTyeJHa uMajyhu y BUIY OKOJHOCT Ja MyJTHHALIOHAJTHE KOMIIaHHUj€ CBOje
JeNIaTHOCTH 00aBJbajy y OKBHPY MOCJIOBHHUX TPyIa, KOje Ce HEPETKO cacToje W3
BHIIIE JICCETHHA MPABHO CAMOCTATHIX CHTHTETA.

be3 o63upa kako ce neduHume ApxaBa nomahwHa 3a MOCIOBHY TpyImy,
oHa he ce y BenmukoMm Opojy cilydajeBa pa3iIMKOBaTH O] JApkaBe JoMahnHa cBa-
KOT 071 IpyIITaBa KOjU Cy 4IaHOBH Te rpymnanuje. [IpeTrnocraBumo 1a jeqHo ak-
LUOHAPCKO APYIITBO (XOJIMHT) MMOCeyje Y CBOjOj IMOBHHH caMo BehiMHCKe ma-
KeTe aKIyja TPH MOTIYHO 3aBHCHA aKIIMOHAPCKA APYIITBA. XOJAMHT je OCHOBAaH
y JIpKaBu A, TJe ce Haja3W M CEeJUINTE HEroBe yIpase, JIOK Cy 3aBHCHA JIPY-
IITBA OCHOBaHA y APyruM japxaBama (apxkase b, 1] u JI), y xojuma obaBipajy
JIeTTATHOCTH | TJIe C€ HaJla3u CEIMIITE hUXOBE yIpaBe. 3a NPETIIOCTABUTH je J1a
Ou npxaBa A nmasa Mel)yHapoAHY HAJUIEKHOCT 3a CHPOBOhEHE YHUBEP3aTHOT
CTE€YajHOTr MOCTYINKAa HaJ MOCIOBHOM TpYyNal{joM, IpU YeMy TO HHjE JpiKaBa
noMahiHa HY 3a JeIHO 3aBHCHO JIPYIITBO.

Koja apxaBa he nmatn mehyHapoaHy HaaIeKHOCT y CIIydajy cTedaja jen-
HOT WJIM BUIIIC WiaHOBa TocioBHe rpyne? [la nu he ce creuaj cBakor oj 4iaHo-
Ba rpynanmje oTBapaTH Hpex CyA0M JpskaBe goMmahnHa 3a meny rpymy wid he
ce CTevaj CBAKOT OJ1 WIAHOBA MOKPETATH IMpeJ| CyIOM JApiKaBe JoMahnHa pee-
BaHTHUM camo 3a Tor wiaHa? Jla mu oapehuBame MehyHaponHe HaaneKHOCTH
Tpeba Aa 3aBUCH OJ] TOra Koje IPYIITBO Ce Hajla3u y (MHAHCHjCKUM TelIKoha-

33 Frederick Tung, ,,Is International Bankruptcy Possible*, Michigan Journal of Internatio-

nal Law, 6p. 23/2001, ctp. 46.
L. M. LoPucki, ,,Cooperation in International Bankruptcy: A Post-Universalist

Approach®, ctp. 709.

5 L. M. LoPucki, ,,The Case for Cooperative Territoriality in International Bankruptcy®,
cTp. 2238.

%6 33 kpuUTHKY OBOT aprymenTa e Bun: A. T. Guzman, nas. uianax, ctp. 2204-2206.

> Cnmuno: L. M. LoPucki, ,,The Case for Cooperative Territoriality in International Ban-
kruptcy*, ctp. 2229-2230.
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Ma, KOje JPYIITBO j€ MOJHENIO MPEAJIOr 3a OTBApamke CTeUYajHOT MOCTYIIKA, MU
CTelleHa MHTerpalyje wiaHosa y rpymny? Ha cBa oBa nuTama NpUHIHI YHUBEP-
3aJIHOCTH HE MOXKE J]a MOHYIH jeIMHCTBEH OJrOBOp Koju Om OMO y ckiamy ca
IETOBUM OCHOBHUM IIOCTaBKaMma, Tj. KOjUM OH c€ cadyBajie¢ CBE IPEIHOCTH
YHHBep3anHOCTH.

[TpaBuno mpema koMe Ou ce mehyHapoaHa HaIUIeKHOCT oApeluBana mpe-
Ma rpyInH, a He IpeMa MOojeANHUM YWIaHOBUMa, MOXKeE 3a TIOCJIEANIY uMaTu Opoj-
He HeratuBHe edekTe. [IpeTnocTaBuMo /1a ce 'y MpeTX0IHO HaBEeICHOM IIPUMEpPY
CTe4aj CIIPOBOJM CaMO HaJ| 3aBHCHUM JIPYLITBOM YHjE CE CTBAPHO CEIUINTE W
CEIUINTEe MHKOPIIOpaIlije Halla3y y apkaBu b. [la mu je y ToMm cirydajy JTOTHIHO
na MehyHapoIHy HaJUIC)KHOCT UMa CyJ JIpXaBe A, y KOjoj ce Hajla3h MaTHYHO
JPYIITBO, aKO CE UMa y BHIY Ja je jerHa Be3a 3aBUCHOT JIPYIITBA ca JP)KaBOM
A TIPUMNATHOCT MATHYHOT APYIITBA TOM MPABHOM IOPETKY.” OBAKBO HPABHIIO
6u omoryhuno Opojue 3moynorpebde, jep Ou mpozaaja akuuja off CTpaHe MaTHY-
HOT JIPYLITBAa HEKOM JPYTOM JPYUITBY Y APYTOj Ap>KaBH, 3HAYMJIA U IIPOMEHY
MeljyHapoHe HaJIe)KHOCTH.

AKO ce, MaK, MPEIIOKU CYNPOTHO MPABUIIO, IpeMa KoMme ce MeljyHapo/i-
Ha HaJUISKHOCT ojipeljyje 3a CBaKkor wiaHa MOCJIOBHE Tpyle MOHA0co0, oHAa
YHHBEP3aJIHOCT Y BEJIHMKOj Mepu I'yOH cBoj cmucao. Hamme, oBakBH cTedajeBn
he umaTu mapTukynapHu kapakrep, e he onemoryhutu cripoBoheme 1enoBu-
TOr CTEYajHOT MOCTYNKa HA HUBOY IOCIOBHE TpyIle, a TO 3Hauu Ja he OuTH
onemoryhena peopranuzanyja U npojaja UMOBHHE IO HAjIIOBOJbHU]jOj LIEHH,
Kao JIBe Haj3HAuajHUje MPEIHOCTU MPHUHIIMIIA YHUBEP3AJIHOCTH Y OJHOCY Ha
npuHun TeputopujanHoct.’’ OBo he moce6HO GHTH aKTyeHO, 11 YaK U Hy-
XKHO, Y CIIy4ajy Kajia cy YIaHOBH IOCJIOBHE TpyIlie UHTETPUCAHU Y TOCIOBHY
nenuHy. Y TOM ClIy4ajy ce Kao MPETXOJHO MUTAmhe MOCTaB/ba CTEIICH HHTE-
IPUCAHOCTH 4WIaHOBa Tpyme, jep Behu cremeH uHTerpanuje omoryhasa na
MIPUHITMT YHUBEP3ATHOCTH OCTBAapH CBOj MyHH edekar. Mmajyhu y Buny na je
OBO NUTame (PAKTUUKO, OHO j& MOAJIOKHO Pa3IMYUTHM TyMademhHMa U 370Y-
norpebama.

[TpoGieM ce yclioxmbaBa 1 ako ce MOCTABU MUTAKE KOjU Cy WIAHOBHU IPy-
nanyje MoJHeNU MpeuIore 3a OTBapame credajHor mocrymnka. lllTa ce nemasa
aKo jelaH 4iiaH rpyre NoJHece MPeIyor, a HAKOH TOTa Ce CTeuaj IOKPEeHe 1 HaJ

¥ L. M. LoPucki, ,,The Case for Cooperative Territoriality in International Bankruptcy®,
ctp. 2230.

% L. M. LoPucki, ,,The Case for Cooperative Territoriality in International Bankruptcy®,
crp. 2230.

89 L. M. LoPucki, ,,The Case for Cooperative Territoriality in International Bankruptcy*,
ctp. 2230.

! L. M. LoPucki, ,,The Case for Cooperative Territoriality in International Bankruptcy*,
ctp. 2230.
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HeKkuM Jipyrum wianom? OBakBa cuTyallyja je JaHac MPaBHIIO, jep CE€ CTeYajHU
MOCTYIaK MoKpehe caMo y OHOCY Ha /Ie0 WiIaHHUIa MOCJIOBHE Tpyne (Hajuenthe
cteuaj o6yxpara TpehuHy umanosa rpyie).*

VY cBakoM ciiy4ajy, jaCHO je ca KOjUM Ce€ CBE IpobieMUMa CyodaBa MPHH-
LUI YHUBEP3aJIHOCTH Y KOHTEKCTY MOCIOBHUX Tpyna. Peuuma jemHor myjop-
LIKOT CTEYajHOT CynHje, ,.y €pH MYJITHHAIIMOHATHUX KOPIIOpaIfja, MOXe ce Jie-
CUTHU J1a B¢ (WM BHUIIE) OpXKaBa MMajy MOJjeHaKo MpaBo Ja c€ CMaTpajy Ap-
aBoM goMahnHa Tor nyxunka.“ IlITaBuine, oBakaB 3aKkJbydak je MoTBpheH y
Behem Opojy ciaydajeBa mpuUMeHe eBporicke Ypeade o CTedajHuM MOCTYIINMAa,
KaJa Cy CyJOBU BHILE €BPOIICKUX JAP)KaBa CMaTPalld J1a C€ y HBUXOBOj APKaBU
HANA3M ,,Ce/IUIIITE TIABHUX MHTEpeca TyKHuKa™.**

5. Juckpumunucarbe mare pazujenux 3emana.” TIPUHIUI YHUBEP3ATHO-
CTH MOXE UMAaTu JTUCKPUMHUHATOPHH edeKaT y OJHOCY Ha Mame pa3BHjeHE 3e-
MJbe. MyJTHHALMOHATIHE KOpIIOpallyje 0 MPpaBuily HajCHAXHU]Ee Be3e MMajy ca
pa3BUjeHNM Jip>KaBama, IITo 3Hauu ja hie ce 1Mo npaBuily IPUMECHUBATH BUXOBO
CTeuajHo mpaBo. Y ToM mnorieny he Hepa3BUjeHe 3eMJbe U 3eMJbE Y Pa3Bojy OH-
TH y noipel)eHOM TOJI0XKajy.

6. Behu iwupowrxoeu ciupanux ﬁoeepuﬂaua.66 [TpuHIMTT YHUBEP3aTHOCTH
CTBapa BHCOKE TPOIIKOBE CTPaHHWM IOBEPHUOLMMA, Tj. TOBEpUOLMMA KOjU HE
npunanajy apxkasu gomahuua (T3B. J0OKaTHEM nosepuonuMa).”” Onu he Moparu
Jla Ipoy4aBajy CTpaHa CTeuajHa 3aKOHOJABCTBA aKO JKeJe Jia MPaBUIIHO Tpolie-
HE CBE pPU3MKE MOBE3aHE ca 3aKJbYyUHBa-EM YroBopa ca IykHukoM. OBaj Heno-
CTATaK je HAjOuMINICAHMjH KO Manux mosepmiana.” Jla/buM yoIIITaBambeM
OBOT' apryMeHTa MOrJIo Ou ce pehin la CTpaH! MOBEPHOIM MOTY OWUTH HE3allITH-
heHn y credajHOM MOCTYIIKY OTBOPEHOM Y Apyroj npxasu. OBo he HapouuTo
nohu 10 u3pakaja y CUTyallujy Kaja MOBEPUOLIM MPUNANajy JpKaBU Koja MpH-
XBaTa MPO-MOBEPUIIAYKY CT€UYajHY OpHjEHTAIH]y, a CTeYajHH MOCTYIaK ce OTBO-
DM Y IpaBH UMje je CTeUajHO MPaBO MPO-AyKHUUKH yeMepeHo. "

82 L. M. LoPucki, ,,The Case for Cooperative Territoriality in International Bankruptcy*,
cTp. 2232.

 Hageneno mpema: Edward S. Adams, Jason K. Fincke, ,,Coordinating Cross-border Ban-
kruptcy: How Territorialism Saves Universalism®, Columbia Journal of European Law, Op.
15/2008, ctp. 54.

 Bume Bumm: Lynn M. LoPucki, Courting Failure, The University of Michigan Press,
2005, ctp. 223-225.

% Bymre umm: Frederick Tung, ,,Fear of Commitement in International Bankruptcy*, Geor-
ge Washington International Law Review, 6p. 33/2001, ctp. 576-577.

5 Buure umm: Jona Israél, European Cross-Border Insolvency Regulation, Intersentia,
Antwerpen — Oxford, 2005, ctp. 31-32.

7 A. M. Kipnis, nas. uranax, ctp. 178.

%P R. Wood, nas. deno, ctp. 803.

%P R. Wood, nas. deno, ctp. 802.
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7. Pasauuuiiocii HAYUOHATHUX ClUedajHux Upaea. YHHUBEP3ATHOCT Kao
uneja je moryha y mehyHapogHoM ctedajy caMo y CiIy4ajy Ja HaI[MOHallHA CTe-
YajHa 3aKOHOJABCTBA MMAajy CIMYHA mpaBuia. . Hepeanwo je ouekmBary na he
jenHa mpKaBa MPUXBATHTH KOHIICTIT YHUBEP3AIHOCTH aKO JIpyra Jip)kaBa y He-
KHM KJbYYHUM CTEYajHUM NHUTalkUMa UMa MMOTIYHO Apyraunja pemiewma. OBo je
moce0HO aKTYeJHO KOJI CTeYajHUX MCIUIATHUX PEJoBa, jep ApikaBa Koja MaKCH-
MaJHO TPUBUJICTYje MOTpaKMBara 3arloCICHUX, Hehe JKeleTdu Ja MPUXBaTH
YHHBEp3aJHy Mel)yHapolHy HAaJUIeKHOCT JpKaBe Koja MOTpaKHBama 3arocie-
HUX M3jeHAYABA CA APYTHM CTCUajHIM [OTPAKHBABIMA. '

\Y% Hpenyc.ﬂonn 3a IPUMEHY NIPUHIUIIA YUCTEC YHUBEP3AJIHOCTHU

[IpumeHa mpuHIHITA YUCTE YHUBEP3ATHOCTH j€ HEPACKUIUBO MOBE3aHa ca
YETHPH YCIIOBA KOJH C€ MOPajy KyMyJIaTHBHO HCITyHHUTH.

IIpBo, umcTa yHWBEp3aIHOCT ce HHUKaAa He moapasymena. [la Oum oBaj
TIPUHITUT PYKOBOIHMO TOCTyNIMMa Meh)yHapoaHOT cTedaja HeOIXOIHO je J1a Ta
CBe Ap)KaBe M3PHUUTO MpHXBaTe, Onio tako mro he parndukoBaty HEKH Melyy-
HapOJHM JOKYMEHT KOjH MMITJIEMEHTHpa MPWUHIUI YHUBEP3ATHOCTH WU TPO-
MCHHTH CBOje HAITMOHAIIHO 3aKOHOJIABCTBO Y TOM IpaBily. MelhyTuM, HepeaHo
j€ OUeKMBATH J1a jeHa Jp’kaBa CAaMOMHUITHjaTUBHO YBEE YHUBEP3ATHOCT U Ha
Taj HAaYMH cebe 0OaBeke J1a MOIITYje OTyKe CTCUajHUX OpraHa APYTUX JpKaBa,
a Jla TIpUTOM Ta JIpyra Jp’kaBa IOCTyIla Ha CyNpOTaH HAadWH, Tj. IpUMEmYyje
MIPUHITUT TEPUTOPHjATHOCTH. JlpKaBe KOje IPUMEHY]y TPUHITATT TEPUTOPH]aIT-
HOCTH Hajuenthe nMajy ofpendy KOjoM IPOIKCYjy Jla CTeUajHy Macy YHHH IIe-
JOKyITHA WMOBHMHA CTE€YajHOT ITy>KHHKA, INTO 3Ha4ud jaa je BehwHa apikaBa
CIpeMHa Jaa ,,IPHXBaTH BEIUKOAYIIHY MOHYAY  ApKaBa KOje MPUXBATajy MPUH-
LT YHUBEP3ATHOCTH.

Hpyro, MaTepurjaiH IPEayCciIoB 3a Pa3MUIIBAE O YHCTO] YHUBEP3AITHO-
cTH Kkao mpeosnaljyjyhoj KOHIEMIUjKA je CIMYHOCT HAITMOHATHUX CTECUYajHUX
mpaBa. JemHa IpjkaBa MOJXKE J1a MPUXBATH Ja HEKa JIpyra ap’kaBa BOIW CTCUajHU
MIOCTYTAaK, OUTydyje O MMOBHHH KOja ce Hajla3u Ha HeHO] TePUTOPHjH, TpaBuMa
JUIA KOja Cy 3arocieHa KOoJl CTeUajHOT AYXKHUKA, Ka0 U O TIpaBUMa BEHHUX T10-
Bepuyana, caMo ako 3Ha Ja ce mpuMeHoM legis fori concursus Hehe yrpo3utu

70 5. dAHU C€ HEPCAJTHUM pPasSMHUIJbATH O MNPHUXBaTalky YHHUBEp3aJIn3Ma 0e3 HpI/I6J'II/I)KHO

cnmyHux 3akoHa. J. L. Westbrook, ,,Theory and Pragmatism in Global Insolvencies: Choice of
Law and Choice of Forum®, ctp. 485.

" VuuepsanmzaM Moxe a (YHKIMOHHIIE CAMO y CBETY ¥ KOME Ce MpHMemY]y yHH-
(hOopMHHU 3aKOHHU KOjU CE€ OIHOCE HAa CTEYaj M NMPHOpUTETe M3Mely moBepmiana — CBET KOjH jOII
yBek He noctoju.” L. M. LoPucki, ,,The Case for Cooperative Territoriality in International Ban-
kruptcy®, ctp. 2216.
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MHTEPECH OHMX JIMIA KOja OHa Tpeda aa 3aiTHTH. AKO y3MeMo Kao npumep Cp-
Oujy, 3a MPETIIOCTAaBHUTH j€ Ja OHA HUKaJa Hehe mpucTaTé Ha IPUMEHY NPHHIIN-
11a YHUBEP3aJIHOCTH y OJHOCY HA JIpJKaBy YHje CTEUajHO NPaBO HE MITHTH 00€3-
Oehene moBepHoIe WM KOje HE Npy’Ka PagHUIMMa HUKAKBY IPHOPUTETHY 3a-
IITUTY y cTedajHOM mocTynky. Mmajyhu y Buay na ce HanmoHaiHa cTedajHa
IpaBa y BEJIMKOj MEPH PA3JIMKYjy, YaK ¥ OKO KJbYYHHX IHTama, JIOTHYHO je 3a-
KJbYYHTH Ja YMUCTa YHUBEP3ATHOCT Ha TJI00ATHOM HUBOY HHj€ OIIIHja Y OJIMCKO]
oynyhHoctu. Melytum, y CBETY MMa IyHO JAp)KaBa KOje MPHUIIAAa]y HCTUM CTe-
YajHHUM CHCTEMHMa, KOjH Jelle TOTOBO HCTOBETHE KapakTepuctuke.” M3amehy
BHX YHMCTa YHUBEP3AUIHOCT HUje HepeanHa KoHIenuja. Tako mocMaTpaHo, 4u-
CTa YHHMBEpP3aJIHOCT je Moryha camo yHyTap Mamer Opoja JIpXaBa ca CIMYHUM
CTeuajHUM 3aKoHOJaBcTBMMa. OBO Ha HajOoJpM HauywH wiycTpyje Hopamjcka
cTedajHa KoHIeHIWja u3 1933. romuHe, Koja je 3aCHOBaHA HAa NMPUHIUMY YHH-
BEP3aIHOCTH.

Tpehe, apxaBe Koje MpUXBaTajy NPUHIUI YUCTE YHUBEP3AIHOCTH y Me-
hyHapogHum credajy mMopajy OWTH TPHUOIMIKHO CIMYHE pa3BUjeHOCTH. Pasz-
BHjCHHJUM JApXKaBaMa II0 NPHUPOAM CTBapH BHILE OATOBapa INPHMEHa OBOT
npuHOMna, jep he Hajpehn Opoj BETMKUX CTEUajHUX AYKHUKA JOJA3UTH U3
TUX ApxaBa. HepasBujeHa npkaBa HeMa €KOHOMCKM MHTEpEC Ja MPUXBATH
YHCTY YHUBEP3aJHOCT, jep OM OHa MOTEHIWjalHO 3Ha4yMija ryOuTaK 3Hayaj-
Hux npuxonaa. HapasHo, moryha je u oOpHyTa cutyanuja, mpeMa K0joj He-
pasBHjeHa JIp>KaBa CBOJHM BAaHCTEYajHUM 3aKOHOJABCTBOM (HAPOUYHUTO MOpe-
CKMM TPONHCHMA) TOKYyIIaBa JAa MpHUBydYe MTO je Moryhe Bumie crpaHmx
KOMITIaHMja. Y TOM CiIy4ajy, pa3BHjeHa ApkaBa Hehe mMaTu WHTEpeC 1a MpH-
MEHHU TPUHIIMI YHUBEP3aJTHOCTH WJIM lie HHCHCTUPATH HA JiehUHUCAKY Me-
hyHapoaHe HaAJIEKHOCTH 3a OTBApame CTEYajHOT MOCTyIKa KOju On joj O6mo
y MHTEpecy.

YeTBpTO, YHCTa YHUBEP3AUTHOCT HE MOXKE OMTH CrpoBeneHa 0e3 moapoo-
HOT peryjucama IpaBa CTpaHuxX nosepuiana. OBIe ce NpeBacX0JHO MUCIH Ha
yBoheme IYKHOCTH HOTIYHOI, OJIarOBpeMEHOr M IMOY3AaHOr HH(OpMHCamba
CTpaHMX MO3HATHX MOBEPHUJIAlla O OTBOPEHOM CTEYajHOM IOCTYIIKY, Kao U ype-
huBame npujaBe NOTpaKKMBamka CTPAHUX TOBEpUIIAlla Y CTEYajHOM IMOCTYTIKY, U
TO MOYEB OJ IPaBa Ha MpHjaBy NOTPAKHUBaKka, MPEKO CaApKUHE MPHjaBe, 1a CBE
JI0 je3uka Ha KoMe npujaBa Tpeba na Oyjae cacraBibeHa. Ha oBaj Hauun Ou Ouo
OTKJIOF,CH apTyYMEHT HE3allITUNEHOCTH CTPAaHUX MOBEPHIIAlla Y OTBOPEHOM CTe-
9ajHOM TIOCTYTIKY.

20 crevajuum cuctemiMa Bime Bian: P. R. Wood, as. deno, ctp. 53-196.

7 Bume Bumm: Carl Hugo Parment, ,,The Nordic Bankruptcy Convention: An Introduc-
tion“, 2004, noctymHo Ha agpecu: http://www.iiiglobal.org/component/jdownloads/finish/
398/1554.html (21.12.2012.), cTp. 3.
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VI ByayhHocT Teopuje uncTe yHUBEP3aJIHOCTH Y
mehynapoanom creuajy

Teopuja uncre yHUBEP3aITHOCTH CE Y OBOM TPEHYTKY HE MOKE CMaTpaTH Ba-
JUITHOM omimjoM 3a ypehemwe Matepuje mehyHapomHor creuaja. Harmuonamxa
CTeyajHa W BaHCTEYajHA 3aKOHOJABCTBA C€ y 3HAYAJHO] MEPH PAa3IHKYjy, IITO
MpeACTaBJba HEMPEMOCTHBY MPENPEKY 3a yBoherme OBOT MPUHIIMIIA Ha TII00aTHOM
HUBOY. MehyTuM, 0BO HE 3Ha4M J1a Tpeba 0IyCTaTH O] TEOPHjE TUCTE YHUBEP3AII-
HocTH. HampoTuB, unHM ce 1a yncra yHHBEP3ATHOCT YBEK MOpa Jia OCTaHEe LHJb
KoMe Tpeba TeXUTH MPUIMKOM peryiiicama cTedaja ca eIeMEHTOM WHOCTPaHO-
ctu. YocTrajuoM, OHa je M HacTala Kao aHTUTe3a JIOMHHHpPajyheM HalnoHAaIHOM
NPUHIMIY — MPUHLMIY TepuTopujanHocTd. CxBaTajyhum HepeamHOCT yBohema
MIPUHIIMIIA YHUBEP3AITHOCTH Ha MII00ATHOM IUIaHY, TEOpPETHYAPH Cy ce Op30 OKpe-
HYJIM Ka jeMHOM MOryheM peliemy — OCMUCIHUTH Mpejia3He TeopHje Koje y OCHO-
BH Tpeba ma o onpehere mepe nHKOpIOpHupajy oda MPUHITATIA U TaKO TTOMHPE U
ycaryiace uHTepece cBHX Apskaa. CyIITHHCKH IocMarpaHo, BehnHa HOBOHACTa-
JMX TEopHja Mmojia3u o]l IPHHIKIA YHHBEP3aTHOCTH Kao pykoBoneher npuHimmna,
M ra KacHUje MOJUQHKYyje Tako MTO y oxpeheHuM MpenusHo aedhuHICaHIM
CerMEHTHMa NPUMEIbYje U MPUHLMIT TEPUTOPHjaTHOCTH.

JlaHac ce 0 NMpHUMEHH MPUHIIUIIA YHACTS YHUBEP3AJIHOCTH y NMPAKTUYHOM
CMHCIIy MOKE€ TOBOPHTHU CaMO aKo je ped O MameM Opojy ApikaBa, KOje MMajy
CIIMYHE INpaBHE mopeTke (YKJbyuyjyhin Ty moceOHO CTe4ajHO 3aKOHOAaBCTBO),
JIeie CIIMYHE BPEeTHOCTH M M3Mel)y KOjuX MOCTOjH y3ajaMHO IOBEPeHe y eduKa-
CHOCT IpaBHoOT cuctemMa. [Ipxase unanuie EBporicke yHHje cy jolI yBEK JaieKo
0JI OBE TIPETIOCTaBKe. Ypemda o credyajuuM moctynmuma jgonera 2000. roau-
ue'' je yBena npuHIMN MOIM(HUKOBAHE YHHBEP3ATHOCTH, IITO 3HAUM /1A APIKABE
uynanuie EBporicke yHWje HUCY OmIie CIpEeMHE Jia c€ Y MOTIYHOCTH OJIPEKHY
NPUHIUIIA TePUTOpUjaHOCTH. MelyTum, oBo He 3HauM jaa je EBporcka komu-
cHja ofycrana oj AOCIeJHUje MPUMEHe MPUHIMIA YHUBep3aiHocTH. HajHoBH-
jUM HpeuToroM M3MeHa Ypenbe o CTeuajHHM MOCTYHIHMA, ~ EBpONCKa KOMH-
cHja JKeNH J1a YHH(]UKYje U HEeKe acleKTe MaTepHjalHOr CTeuajHOr Ipasa, IITO
MOX€ y HEKOj KacHH]O] (a3u Ja JOBeJIe 10 JaJbeT ToMepama MPUHIIAIIA MOJIN-
(uKoBaHOT YHMBEP3Q/IM3Ma Ka YMCTOM yHHBep3anusMmy. Ha ceerckom HuBoOy,
UNCITRAL je noneo Mozen 3akoH o Hf}))eKorpaanHoj WHCOJIBEHTHOCTH, KOjU
je y OCHOBM NPHXBATHO ciIn4aH Mozel. ~ CpIrcku 3aKoH O cTedajy je y HOTITy-
HOCTH HMILIEMEHTHPA0 oapenbe Mosen 3akona.’’

™ Vpenba o creuajanm mocTymmma, wi. 3, 27-38.

5 European Commission, Proposal for a Regulation of the European Parliament and of the
Council amending Council Regulation (EC) 1346/2000 on insolvency proceedings, Strasbourg,
12.12.2012., COM(2012) 744 final, moctynHo Ha azmpecu: http.//ec.europa.eu/justice/civil/files/
insolvency-regulation_en.pdf (15.1.2013.).

" Mopnen 3aKoH, wi. 2, 17 u 28.

7 3akon o creuajy, Cnyoic6enu acnux PC, 6p. 104/2009, wi. 174-203.
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Principle of Pure Universality in International Bankruptcy

Abstract: In this article the author analizes the principle of pure universality
in international bankruptcy law. This is one of the most important theories in the
field of cross-border insolvency, that came up as an answer to the dominance of
principle of territoriality in nacional bankruptcy laws. In the first part of the ar-
ticle, the author determines the meaning and basic characteristics of the principle
of pure universality. Afterwards, the most important advantages of this principle
have been elaborated. They are supposed to be the justification for its introduc-
tion. Next part of the article points out to the most significant limitations of this
principle, because potencial implementation must bear them in mind. In the last
part of this article the author defines the basic conditions for the application of
principle of pure universality. The author of this article argumented in favour of
this principle, in spite of current domination of other theories.

Key words: principle of universality, principle of territoriality, pure uni-
versality, international bankruptcy, lex fori concursus.
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