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O ITOJEANHUM ITMUTABUMA 3ABEIITAJHOI
HACJIEBUBABA Y CPIICKOM ITPABY —

DE LEGE FERENDA"
(1 AEO)

Caorceinak: Ilynogasicnocui 3a6ewiliarea ycio8/bena je iociiojarbem 3age-
winajHe cliocoOHOCIIU Y MOMEHTY Fel080T CauUIbasarbd, 3ago6osberbeM ogpehenux
Keaauideuwia y uolieqy 3aeemuiaodese 60./6e, Kao U 3axiuesom ga 60/b6d 3a6euiia-
oya mopa dutuu uzpasicena y 0onuKy u ilog yciosuma ipegsuhenum sakonom. Pag
ce UPBeHCIUBEeHO (YOKycUupa Ha Hojegure MalepujaiHoipagHe Upettilociuagrke
HYHOBANCHOCTUU 3A6CWUIAIbA, KAO U HA (hOPMATHOUPABHE Upettiiociidere 1heloge
{YHOBAMICHOCHIU, KOHKPEIHO, Ha 3A8eWIlajHy CloCOOHOCT U 00IUKe 3a8ewiiard,
itie ipoiiucane 3axiese popme y iiolneqy iociojeliux 0oiuKa 3a8ewiliarsda, 0gHo-
CHO yc06e 10g Kojuma onu Moty buiiu cavurbenu. Ananuzom gaxcehiux 3aKkoHCKux
peutervba Koja cy oceehena cuoMeHyuM UUilarbuma, ca CIAHOSUWIIA 61agajy-
hux goxipunapnux ciiagosa, kao u conyyuja ipuxeahenux y gpyium gpicasama,
youasajy ce u36ecHu Hegocmayu ) muUxo60j 3aKOHCKO] pelyaiauusu u upumeHu
08ux pewersa y tipakcu. Ayimopu y pagy iipegnaxcy iompeore uzmene u goiyHe
¥ Yusby Keanuiienujel, Kao u ceeo0yxeaiinujel HayuHa HOpMUparea AHaIUUPaHux
UHCTHULYTHA U3 gOMEHA 3a6eUitajHOT Haciehusarva.

Kawyune peun: 3asewinarse, 3asewiliajna ciiocOOHOCT, 00IUYU 3a6eWUilarba,
HUWABOCI 3A6CWILAILA, DY UL/BUBOCT 3A6CUUIUARA.

" Pajn je HacTao Kao pe3ysTaT MCTPAKUBAa Y OKBUPY MPOjekTa ,,[ [paBHa TpajuIuja 1 HOBU
paBHU M3a30BU", unju je Hocuian [IpaBuu dakynrer Yuusep3urera y HoBom Cany.

161



Jenena B. Bunuh, Mununa C. Kosauesnh, O iojegunum auiiarsuma 3asewivajnoi... (161-188)

1. YBOJHE HAIIOMEHE

3akoH o HacnehuBamwy Cpouje npeasula moryhHocT HacnehuBama Ha OCHO-
By NPaBHO-PEJIEBAHTHUX YHI-CHHUIA Ae(DUHUCAHUX 3aKOHOM M Ha OCHOBY (hop-
MAJIHO U CaAPKUHCKH MMYHOBAKHOTI" 3aBCITamba.

3aBemTajHo HaciehuBame, Kao jenuHa y nomMahem mpaBy AOMyIITEHA MO-
ryhHOCT BoJbHOT HacliehuBama, TOTOBO HEMPEKHIHO W3a3HBa MaXKHy U JIUCKY-
CHjy y IPaBHUYKMM HAyYHUM KPYTrOBHMa. Y TOM KOHTEKCTY, IToceOaH 3Hauaj
MMajy yCJIOBH 32 HaCTAaHAK IMyHOBAXXHOCT 3aBelTamba. OHU ce 0HOCE Ha MTOCTO-
jame 3aBellTajHe CIIOCOOHOCTH Y MOMEHTY HeTOBOT CauHhaBamka, 3a/I0BOJEHE
olpeleHrX KBaJKUTETa Yy TOTJIely 3aBellITa0ueBe BOJbE, Koja MOpa OMTH 030HJbHA,
CTBapHa ¥ c100071Ha, Kao ¥ HCITYEHOCT 3aXTeBa J1a 3aBelITabe MOpa OMTH cadn-
EEHO y O0JIHKY U 1o]1 yeroBuMa opeherm 3akoHom.! TIpeamer paja npencraBiba-
jy TIOjeIMHE OJT MaTePHjaTHONIPABHUX MIPETIIOCTABKY ITYHOBAXKHOCTH 3aBEIITAha
— 3aBelITajHa CIoCcOOHOCT, Kao U (hopMaIHOIIPaBHE MPETIIOCTABKE HErOBE ITYHO-
Ba)KHOCTH — OOJTMIIN 3aBEIITakha, T€ MPOIUCAHH 3aXTeBU (hOpMeE y TIOTIIeTy TTI0CTO-
jehux obnmKka 3aBemTama, OJHOCHO YCIIOBH I10J] KOjJMa OHU MOT'Y OMTH CaunHe-
HH, TOCMaTPaHU Ca aClleKTa yoyaBarma oJpel)eHnX HeJjocTaTaka i HeI0CIeTHOCTH
Y BbUX0BOj 3aKOHCKOj peryiaTuBu v notpede 3a yHanpehemem ucre.

Hanme, npaBHU IOpeaak cBake Ap)kKaBe y MOTJIey paBHE PeJIeBaHTHOCTH
M3jaBJbeHNX BOJba (PU3MUKHX JIMLIA, TIOCTABJbA N3BECHE O0jEKTHBHE U CYOjeKTHBHE
ycioBe.? 3a MyHOBa)KHOCT 3aBEIlTamka, HEOMXOIHA je MPABHO PEJIeBaHTHA BOJba
KOJV, CXOIIHO 3aKOHCKOM peIlIeYy, UMajy JIHIa ofpel)eHor y3pacTa Koja cy crocoo-
Ha 3a pacyhuBame. [lomazehu ox Tora na ce 3aBemrajHa ClOCOOHOCT pa3iiuKyje
0/] IOCJIOBHE CITIOCOOHOCTH, PElIeHE CPIICKOT 3aKOHO/IaBIIa KOjUM je MpeaBuljeHa
HIDKa CTapOCHA IPaHMIIA 32 FEHO CTHIAE, Y OJHOCY Ha OHY Y KO0jOj C€ CTHYe IO~
CJIOBHA CIIOCOOHOCT je MpUXBaT/bUBO. MelhyTuM, TOTpeOHO je pa3MOTPUTH OIpaB-
JAHOCT JOCTYITHOCTH CBUX OOJIMKA 3aBEIITamba MAJIOJIETHUM 3aBELITAjHO CII0CcO0-
HUM JIMIIIMA, Ka0 U TIOCTOjam-e MoTpede 3a Oimxum onpehemem criocoOHOCTH 3a
pacyhuBame y caMOM 3aKOHCKOM TeKCTy. Kao muTame mocTaBbaMo | J1a JIM UMa
OCHOBA JIa je/IaH UCTU Y3POK 3aBEIITajHE HECIIOCOOHOCTHU Oy/Ie MPaBHO CAHKIIHO-
HHCaH Ha Pa3IMYUT HAYMH, HCKJBYYHBO y 3aBUCHOCTH O] IOCTOjamba CyJICKe Ofi-
JyKe O MOTITYHOM JIMIIEHY TOCIOBHE CIIOCOOHOCTH JIMLA KO KOTa je TIOCTOjaio
OJICYCTBO CIIOCOOHOCTH 3a pacyhuBame?

Y CcpIICKOM IpaBy MOCTOjH MHOIITBO OOJIMKA 3aBEIITalkha KOjU CTOje Ha pac-
roJlaramy 3aBelITaoIy Kako O MOTao J1a pealim3yje CBOjy ClI000ay 3aBenTama.
Kaxo je 3aBemirame cTporo (hopMaliaH MpaBHU M0CA0, TO 3HAYM Ja MTPHUIHKOM

I 3akon o Hacnehusamwy Cpouje (3HC), Crnyorcoenu tnacnux PC, 6p. 46/95, 101/2003 — omyka
VCPC u 6/2015, un. 79, un. 81 u ui. 83.
2 Onuep Autuh, Hacnegno ipaso, beorpan 2010, 232.
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caunmbaBarma OFIIO KOT 01T OBHX OOJIMKA MOPajy OMTH MCTIOMITOBAHU CBU YCIIOBH
KOJU CY 32 HherOBY IMTyHOBAYKHOCT IIPOMKCaHU 3aKkoHOM. OHU Ce TUYY KaKo 00JIMKa
y KOjUMa Ce TIOjeANHE paiibe peay3uMajy (00JIrKa y yKeM CMHCITY), TaKO H T10-
CTYIKa BbUXOBOT CAYMhaBaha, OTHOCHO BPEMEHCKOT peJiocie/ia y KojuMa paIbhe
YHjH je OOJIHMK MpONHUcaH Tpeda mpeay3eTH, a HaloCIeTKY, Kaia je To penBuleHo
W 3aBEITajHUX CBeloKa.> AHaaM30M Bakehe perynatuBe nmocsehene HaBeIeHUM
MMATamUMa, cariieraheMo fa i je y mojeInHIM CerMeHTHMa HOpMHUparba 00JIiKa
3aBellTama MOTPeOHO M3BPIIUTH Ofipel)eHe KOPEKIIUje U 'y TOM CMHUCIY U3HETH
KOHKpeTHe npeasiore. KonauHo, HactojahieMo J1a 0Ir0OBOPUMO U Ha MTUTAHE JIa JTH
j€ M3pa3uTH IUTypaau3aM 00JIMKa 3aBelITamba JJ0PaCcTa0 U3a30BUMa KOje Cy MpeT-
XOJIHE T'OJIMHE JIOHEJIC YOBEYAHCTRY, T€ JIa JIU j€ Y TOM KOHTEKCTY IIOCMAaTPaHo, Y
CPIICKOM IpaBy NOTpeOHa pedopMa HACIECTHOIIPABHUX HOPMHU O OOJIUIIMMA 3a-
BEIITAKbA.

C 003upoM J1a CBaKO HCTPAKUBAKE YCMEPEHO HA M3MCHY HIIH JIOYHY IIPO-
MHca, C Pa3jaoroM 3axTeBa MOAPOOHH]Y AKXy M 00pa3IoKemHhe CaapKUHCKUX
HeJlocTaTaka, a uMajyhu y BUaIy MocTaBJbeHY TeMYy, ayTopH he cBoja 3anaxama
W3JIOKUTH ¥ IBa pana. lpyru peo pama 6uhe mocBeheH nmutammuMa caapKuHeE 3a-
BelITama, JIOK Ce Y MPBOM JISJIy ayTOPH OTpaHUYaBajy Ha yCIOBE KOjH BOJE ITy-
HOB2)XHOCTH CaMOT" 3aBelITarba.

2.3ABEIITAJHA CITOCOBHOCT —
DE LEGE LATA V1 DE LEGE FERENDA

3aBerniTajHa crroCOOHOCT MPeACTaBIba 3aKOHOM ITPU3HATY MOTYRHOCT JTHIY
Jla U3jaBOM COMCTBEHE BOJbE CAYMHU, M3MCHU WIIM OMO30BE CBOjE 3aBelnTame.
3axoH o HacnehuBamwy He ozpelyyje \beH mojaM, IpHu YeMy ce JIMIA Koja je nUMajy
onpelyjy yTBphuBameM yciioBa KOju MOpajy OMTH KyMYJIATUBHO HCITY FbCHH — CY-
0jeKTUBHOT, KOjU C€ OJJHOCH Ha CITOCOOHOCT 3a pacyhuBame 1 00jeKTHBHOT, KOjH
nojpasyMeBa MUHIUMAJIHY CTapocHy 100 3aBemTaona. Y CpICKOM MpaBy 3aBe-
IITajHA CHOCOOHOCT CTHYE CE Ca HaBPIICHUX METHAECT TOINHA )KUBOTA, TaKiIe Y
y3pacTy Mpe HEero LITO Ce CTHYE OIMINTA MTOCIOBHA CIOcCOOHOCT.? [TyHOBaXkHOCT

3 Onusep Auntuh, 3opan Banunosan, Koveniuap 3axona o nacnehuearmwy, beorpan 1996,
320 u 460.

4 0. Anruh, 3. Banunosar, op. cit., 308; [lejan Bypheuh, HMnciuutuyyuje nacnegnol ipasa,
Beorpan 2015, 122; Iparuna XXusojunosuh, ,,3aBemrajua (ne)ciocodnoct de lege lata n de lege
ferenda®, y: Jeageceiu toguna 3axona o nacaehusarsy Peityonuxe Cpouje, IlpaBan paxynrtet YHU-
BepsuteTa y Humry 2016, 152.

5 3HC, ui. 79. KoMIapaTHBHO [TOCMAaTpPaHO, J0Ka CTaApOCHA TPAHMUIIA 33 KOjy CAaBPEMEHH
€BPOIICKHY MPaBHU MOPEIH Be3yjy MPETIOCTAaBKY O MOCTOjary MOTPEOHOT CTEeNeHa 3pEIoCTH 3a
YHLCHE 3aBEHITAJHUX pacroyiarama ofapelyje ce y pacrony o HaBpLUICHUX YETPHAECT 10 OCAM-
HAeCT roJMHa )KUBOTA. Perierse koje je mpruxBahieHo y CpIICKOM MpaBy, 3aCTYIJbEHO je U y paBuMa
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3aBeITama YCIOBJHEHA j€ BHIIIOM CTAPOCHOM T'PAHUIIOM JEIMHO y CIy4ajy Kaja
3aBelITaJiall J)KeJIU JIa Y Bhera yHece TakBe ofipe10e YHja je paBHa BaJbaHOCT yCJIO-
BJbCHA TIOCTOjaFbEM ITOCEOHUX CIIOCOOHOCTH KOj€ C€ 3aXTEBajy 3a MYHOBAYXXHOCT
THX U3jaBa BOJbA MJIM ycJIOBa yTBphEeHUX y onrosapajyhem moceOHOM mpomnucy
(kao mTo je, mMpuMepa paIu, MpU3Hakhe BAaHOPATHOT OYNHCTBA, KOje C& MOXKE yIH-
HUTHU ITyTEM 3aBEIITakha Ca HABPIICHUX [IIECHAECT TOIMHA KUBOTA).

Pememe cprickor 3akoHOABIA KOJUM je MpeaBrl)eHa HUXa CTapoCcHa TpaHu-
1a 32 BEHO CTHIAkE, Y OJHOCY Ha OHY y KOjOj C€ CTHYE OIIITA MOCIOBHA CIIO-
COOHOCT, cMaTpamo ornpaBaaHuM. Hamme, mako OJiricka mocIOBHO] CIIOCOOHOCTH,
300r yera ce y iefy JOKTPHHE cMaTpa AEJIOM HITH IIOABPCTOM OBE CHOCOOHOCTH MITH
CIIEIIHjaTHOM TIOCITIOBHOM criocoGHoIrhy,® 3aBemiTajHa CrrocoOHOCT MpeacTaBiba
MoceOHy COCOOHOCT, Koja Ce He TIoIy1apa ca MocaoBHOM criocoonomthy. [Ipe cre-
ra, JoMarlaj 3aBerITajHe CIOCOOHOCTH j& Y KU y OJHOCY Ha MOCIOBHY CITOCOOHOCT,
jep je ycMepeH Ha 3aCHHBAmbE CaMo jeJlHE BPCTE MPABHOT MOCa — 3aBeIlTarmba.’
OcumM TOTa, KOJ OBOT IIPABHOT IIOCIIA MOrtis causa, 3alITATHA PYHKIIH]A j€ Marbe
U3pakeHa, ¢ 003UPOM J1a OH IIPOM3BOJIU MPABHO JCjCTBO HAKOH CMPTH 3aBEIITa0Ia
Y TIPUTOM j€ jeITHOCTPAHO OIO3UB, IIITO HUjEe UICTOBPEMEHO H CTydaj ca IPaBHUM
MIOCJIOBUMA infer Vivos, KOjU IPOU3BOJIC YUMHKE JOII 32 )KMBOTA FbUXOBHX YYCCHU-
Ka ¥ 9Mja ce peain3alija He MOKe jeTHOCTpaHo n30ehu, 300r yera ce 3a lbHXOBY
MYHOBXXHOCT 3aXTeBa CTapuja 00, KOjy IPATH U BUILNU CTEIICH NaXHhe, 3HAba
n uckyctsa.? Haj3az, 3a pa3iuky oJ MOCIOBHE CIIOCOOHOCTH, OICYCTBO 3aBEIIITaj-
HE CIIOCOOHOCTH CE€ HE MOXKE HaJIOMECTUTH IyTEM 3aKOHCKOT 3aCTyIama, HUTH
nmyHomohcTBa, mMajyhm y BuIy 1a je 3aBemTame CTPOro JTMYaH MPaBHU I0CAO.
MebhyTum, nako U3 Hampe U3HETHX Pa3Jiora, Kao U 300T YUHCHUIIE Ja O ope-
huBame BHIIIe CTapOCHE TPAHUIIC 32 CTUIIAE 3aBEIITajHE CTIOCOOHOCTH HEOIIPaB-
JIAaHO OTPaHUYUJIIO cJI000MY 3aBElITaka CMaTPaMoO Jia je OHA Y CPIICKOM IpaBy

CBHX OCTaJINX 3eMajba PErHOHA, OCHM Y XPBaTCKOM, y KOjeM Ce 3aBEIlTajHA CIIOCOOHOCT CTHYE ca
HABPIICHUX IIECHAECT FOJAMHA )KUBOTA. Y oapeheHom Opojy IpaBHHUX MMOpeIaKa 3aBelITajHa CIO-
coOHOCT ce Takohe CTHYe mpe HaBPIICHUX OCAMHAECT TOIMHA KUBOTA, Tj. ITYHOJETCTBA, AJIN y3
onpelhene HauMHe OrpaHnYaBama, OUIo y moryeay u3dopa obaMKa 3aBemTama (HeMauko, Mmahap-
CKO, ayCTPH]jCKO, LITMTAHCKO, YEIIIKO U CJIOBAYKO IPaBo), OUJI0 y rmoriieny o0rMMa HMOBHHE KOjOM Ce
MOJKe pacronarati (ppaHirycko mpaso). Haj3aa, nocToje 1 3aKkOHOIaBCTBA, KA0 LITO CY, TpUMepa
paju, SHIJIECKO, PyCKO M Oyrapcko, y KojuMa ce 3aBelITajHa CIIOCOOHOCT CTHYE KaJla i I0CJIOBHA
CHOCOGHOCT, OJTHOCHO Ca HaBPUICGHUX OCaMHaecT roAuHa KuBoTa. ONIIMPHHUje O KOHIENTHMA
CTHUIaka 3aBEIITajHE CIIOCOOHOCTH Y YIOPEIHOM TpaBy, Bu. Jenena Buauh Tpuunuh, ,,AkTHBHA
3aBeITajHa CIOCOOHOCT Y caBpeMeHUM npaBuma EBpone”, y: Xapmonuzayuja cpiickoi u mahap-
ckol iipasa ca ipasom Eepoiicke ynuje, Llentap 3a u3naBauky genataoct [IpaBHor ¢akynreTa y
Hoom Cany 2020, 318-325.

¢ JTazap Mapkosuh, Hacnegro tipaso, peha kwuia I palanckol iapaea, Beorpan 1930, 188;
Cnasko Mapkosuh, Hacregno iipaso y Jytocrasuju, beorpaa 1978, 196-197.

7 1. Kusojuuosuh, op. cit., 157.

8 0. Auruh, 3. BanuHosar, op. cit., 310; Harama Crojanosuh, Hacaegro iipaso, Hum 2022,
211-212.
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ofipeheHa Ha MpUXBATILMB HAYHMH, HICTOBPEMEHO CMO CTaBa Jia je y IUJbY YCIocTa-
BJbarba H3BECHOT KOMITpoMuca u3Mel)y crodozie 3aBelTama U IpaBHe CUTYPHOCTH,
MOTPEOHO OTPAaHUYNTH 3aBEIITAjHY CITOCOOHOCT MAJIOIETHUM JTUITUMA 300T HhH-
XOBE HeJIOBOJbHE 3pesiocTH. HaBeneHo orpannyieme ormnenano ou ce y MoryhHocTi
KopuIirhema UCKJBYYHBO jaBHUX OOJIMKA 3aBEIITama J0 ITYHOJISTCTBA, OMTHOCHO
CTHULakha MOCJIOBHE clTOCOOHOCTH. OBAaKBOM 3aKOHCKOM COJYILIMjOM KOja c€ KOM-
MapaTUBHO TIOCMATPAHO MOJKE YOUHUTH U Y BeheM Opojy ocTalnx caBpeMeHHX I10-
penaka EBporie,’ npuMapHo 01 ce mpysKuiia MPAaBHO CBPCUCXO/IHA 3AIITUTA MaJIo-
JIETHUM 3aBEUITA0INMA O] HETTPOMHIIIJbEHUX MTOCTYTIaKa M HeZ03BOJHEHOT yTHIIaja
Ha BUXOBY BOJBY'? M HCTOBpEMEHO (paBOpH30Basia ay TCHTHYHOCT H3jaBJ/beHE BOJbE.!!
CrnopenHy MO3UTHBHYU YUHWHIT CTETICHOBAaha 3aBEIITajHE CITOCOOHOCTH TTpemMa
KPUTEPHUjYMY JOCTYITHOCTH OOJIMKA 3aBEITamka, OrJie/an OU ce y OTKIamhatby
OMIIITHX HEJOCTAaTaKa CBOjepyYHOT U MMICMEHOT 3aBEIITarba MPe CBEAO0INMA.
Kana je peu o cmocoOHOCTH 3a pacyhuBame, Kao cy0jeKTHBHOM YCIIOBY 3aBe-
ITajHEe CITOCOOHOCTH, CPIICKO 3aKOHOABCTBO, KA0 HU BehWHA OCTaINX caBpeMe-
HUX €BPOICKUX 3aKOHOJIaBCTaBa, HE CaJipike HeroBo oapeheme. Camo Mambu Opoj
mpaBHUX ypehema, kao mTo ¢y HeMadKo, ayCTPH]jCKO, XPBATCKO, 00CAHCKO-XepIle-
TOBAuYKO U y U3BECHOM CMUCITY UTAJIUjaHCKO, AehUHHITY UK Oimxe oapelhyjy cy-
0jeKTUBHU YCIIOB 3aBEITajHE CTIOCOOHOCTH M TO TIO TIPABHITY HETaTHBHOM (DOpMy-
nauujom. Tako je y HeMaukoM MpaBy MPOMHUCAHO J1a 3aBEIITajHy CIOCOOHOCT HeMa
oco0a koja 300r nymieBHe mopeMeheHocTH, MEHTaTHE 3a0CTaIOCTH WA TIOpeEMe-
haja cBecTH HUje y cTamwy Jja CXBaTH 3Hauaj U3jaBe MOCIEABE BOJbE U Ja MOCTYIIa
y CKJIaJy ca TUM cxBaTameM.'? [IpeMa HacIeAHOIPaBHUM MTPOMHUCHMa XPBaTCKe
n @enepannje buX, 3aBemrajHy COCOOHOCT HEMA JIMLIE KOje Y TPEHYTKY cayu-
haBarka 3aBeIllTarha Hije OMJI0 y CTamy Ja CXBAaTH 3HAYCTHE M3jaBe CBOjE BOJbE U

° Kako je CloOMEeHyTO, OBaKBO 3aKOHCKO pEIeH-e MO3Hajy: HEMauKo MpaBo, y KOjeM ce orpa-
HUYCHA 3aBEIITajHA CIOCOOHOCT CTHUE Ca HaBPIICHHUX [IECHASCT FOAMHA KHUBOTA, KaJia je Moryhe
CaunmbaBambe JaABHOOCTICKHUIKOT 3aBeIITama; Mal)apcko MpaBo, y KOjeM MaJIOJICTHHUIIH ca HaBpIIe-
HUX YeTPHAECT TOJMHA KHUBOTA, KA0 U IYHOJETHA JIUIA KOja Cy AeTUMHYHO JTHIIEeHA TTOCIOBHE
CHOCOOHOCTH, Y MOTJIEY BbUXOBE CIIOCOOHOCTH JIaBak-a MMOBHHCKOIIPABHUX M3jaBa, MOT'Y Takohe
MyHOBAXHO PACIOIaraTH UCKJbY4YHBO y OOJIHMKY jABHOOCNICKHUYKOT 3aBELITAA; ayCTPUjCKO
NpaBo, Y KOjeM je ca HaBpLICHUX YEeTPHAECT FOJMHA XKHBOTA MaJIOJeTHHIIMMa oMoryheHo na ca-
YHHE YCMEHO CYJICKO U jaBHOOCIC)KHUUKO 3aBCIITAE; IIMAHCKO MPABO, Y KOjeM Ce OrpaHHYCHA
3aBEIITAjHa CIIOCOOHOCT TaKohe cTHYe ca HABPLICHUX YETPHACCT FOJMHA )KUBOTA, KaJ1a MaJIOJIeT-
HUIY MOT'Y W3jaBUTH IOCJE/bY BOJBY y OOJMKY jaBHOT 3aBEIITamba; KA0 M YEIIKO U CIOBAYKO
[paBo, y KOjMa MaJIOJIeTHA JINIIA ca HaBPIICHHUX IIETHAECT I'OJINHA )KUBOTA MOTY CAYHHHUTH jaBHO
3aBemrame. Bun. Jenena Bunnh Tprnnuh, ,,Onorpadcekn n anorpadcku TecTaMeHT Y CPIICKOM U
ymopeznHoM npaBy, 30opnux pagosa Ilpasnoi gaxyniueitia y Hosom Cagy, 4 /2016, 1247 n 1249-1250.

10 lejan ‘Byphesul, ,,Cr060/1a TecTrpama u popmanmuzam oJorpadckor Tecramenta’, Ipasmu
arcusou, 11/2009, 855.

I Tamapa Byphuh—Munomesuh, ,,Orpannuerme ca000/e 3aBEIITAJHUX pacroiarama’,
goxiiopcka guceptuayuja, llpaBuu dakynret Yuusepsurera y Kparyjesiy 2018, 83-84.

12 Tpahancku 3akonuk Hemauke u3 1896. roqune (I'3H), nap. 2229, ct. 4.
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bCHE TIOCIICAUIIE MITH HHje OUITO CITOCOOHO /1a yIpaBajba CBOjOM BOJFOM TOJTHKO
Jla IOCTYyTa y CKJIajay ca TUM 3HambeM.'? YV UTalujaHcKoM mpaBy MpeaBUleHO je
Jla 3aBENITajHY CITOCOOHOCT HEMa JTUIIE KOME j€ OHa yCIlie MEHTATHUX 000Jherha
0/ly3€Ta Cy/ICKOM OJTYKOM, Kao H JIULe KOME CYJCKOM O/JTyKOM HUje 3a0pambeHo
JIa 3aBETITAjHO PACIIONIaXKe CBOjOM HMOBHHOM, aJIH KOj€ j€ Y TPEHYTKY CaunhaBamba
3aBeIITamka OUII0 HeCrocoOHO 3a pacyhuBame U3 6uio Kor pasmora.* V aycrpuj-
CKOM 3aKOHOJ/IaBCTBY, 3aBEIITAjHO CIIOCOOHNM cMaTpa Ce JIHUIIE KOje MOXKE J1a pasyMe
3HauUCH-C M MOCIEeIULE 3aBELITajHOT pacloarama 1 Ja ce IMoHaIIa y CKIany ca
THM. 3aBemTame he ce cMaTpaTH HUIIITABUM KaJIa je 3aBeIITalall n3jaBhuo IMOCIIeI-
1Y BOJbY y CTamby KOje HCKJby4yje ITOCTOjarhe 3aBellTajHe CIOCOOHOCTH, Kao IITO
Ccy, IIpuMepa paau, MeHTalTHa OOJIECT WU CTare HHTOKcHKaIje.> TTomasehu ox
TOra Jja IOCTOjae 3aBEIITajHe CIIOCOOHOCTH, a TUME U CITIOCOOHOCTH 3a pacyhu-
Bame, Tpeba 0IBOjEHO BPEIHOBATH OJI IIOCJIOBHE CITOCOOHOCTH W OIMEpPAaBaTH je&
npeMa noTpeOu 3a caunbaBamke 3aBElITaka, CTaBa CMO A2 je CyOjeKTUBHH YCIIOB
3aBeIITajHe CIIOCOOHOCTH, a Y ITUJbY aJeKBaTHHjeT 00e30elema momToBama Clio-
0ozie 3aBelITamka U 'y CPIICKOM IPaBy MOKEJBHO OJIHMIKE OAPEAUTH Yy CAMOM 3aKOH-
CKOM TEKCTy. Y TOTIYHOCTH IMOJPIKABAMO CXBAaTamke U3HETO y TEOPHjU MpemMa
KOjeM CIoCOOHOCT 3a pacyhuBame de lege ferenda Tpeda nedunucaru Kao cro-
COOHOCT HEKOT JIMIIA JIa CXBATH CMUCA0, CYIITUHY U MPaBHH 3HAYaj 3aBEIITamba,
HETOBE CTBApHE M IPaBHE MOCIEAMIIE U CIOCOOHOCT Jia MOCTyNa Y CKJIaay ca THM
casHameM.'* OBakBy CONMYIMjy CMaTpaMo BaKHOM M3 jOIII jeaHoT pasiora. Hamme,
3a pa3iuKy Of JILA KOje je MOTIYHO JHMILIEHO ITOCIOBHE CIIOCOOHOCTH, Y MOTJIeTy
KOjer BayKy HeoOOpHBa IMPETIIOCTABKA 1a HeMa CITOCOOHOCT 3a pacyhuBame, a TuMe
HH 3aBEIITajHy COCOOHOCT,! JuIle Koje je JeTMMUYHO JIUIICHO MOCIOBHE CIIO-
COOHOCTH je 3aBEIITajHO CIIOCOOHO YKOJUKO j€ CYICKOM OITYKOM O TeTUMHIHOM
JUILEbY TIOCJIIOBHE CIOCOOHOCTH oApeljeHa 1 MOryhHOCT caunmaBarba 3aBelITa-
a o cTpaHe oBakBor juia.'® Hapemeno mpousniasu u3 oAroBapajyhe onpenode

13 Zakon o nasljedivanju Hrvatske (ZNH), Narodne novine, br. 48/03, 163/03, 35/05, 127/13,
33/15 1 14/19, un. 26, ct. 2; Zakon o nasljedivanju u Federaciji BiH (ZNFBiH), Sluzbene novine
Federacije Bosne i Hercegovine, br. 80/14, uin. 62, crt. 2.

14 I'pahancku 3akonuk Uranuje u3 1942. roqune (I'3N), ui. 591, cr. 2, tau. 2-3.

15 'pahancku 3akonnk Ayctpuje u3 1811. roqune (I'3A), map. 566-567.

16 11. JKusojunosuh, op. cit., 160.

17 Tlopopuunu 3akon Cpouje (I13C), Cuyocbenu iracnux PC, 6p. 18/2005, 72/2011 — np.
3aKoH u 6/2015, arg. u3 ui. 146, cT. 1.

18 0 yTuIajy JeTMMAYHOT JINIIEHha MOCIOBHE CIIOCOOHOCTH Ha MOTYNHOCT caunbaBarbha
3aBeIITamka y CaBpeMEHO] JOKTPHHH U3HETA Cy Pa3iIMuUTa CXBaTama. [Ipema jeHoM cxBaTamby, OHO
Ha MCTH HAauMH, Ka0 ¥ Ka/ia je ped 0 MOTIyHOM JIHIICHY, TOBOIH 0 3aBElLITajHe HECIIOCOOHOCTH,
¢ 003UpOM Ha TO 12 je ,,I0CPEIN HeOCTaTaK KOjH Ce OHOCH Ha CYOjeKTUBHU €JIEMEHT CIIOCOOHOCT
3a pacyhuBame®. (O. AuTuh, op. cit., 234). [Ipema ApyroMm MUIJBEHY, ISTAMHYHO JTUIICHE TO-
CJIOBHE CIIOCOOHOCTH caMo T10 ceOH je MpeIeBaHTHO 3a aKTUBHY 3aBemTajHy criocooHocT (. Byp-
hesuh (2015), 122). [TocToju u cxBaTame mpema KojeM O0u nMajyhu y BUly YHHCHHITY /12 je 3aBe-
HITame crenuuyan NpaBHU 110cao, y 3aKoHy 0 HaciehuBamwy TpeGaao U3pUUUTO HABECTH J1a I
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3akoHa 0 BaHTAPHUIHOM TIOCTYTIKY, KOjOM je TIPOITMCAHO M1a j& OTyKOM KOjOM
ce JIMLEe JeJMMUAYHO JIMIIaBa MOCIOBHE CIOCOOHOCTH, CyJl Ay’KaH Ja Ha OCHOBY
pe3yaTara MeIUIIMHCKOT BeNITaYeHha OJPEIH BPCTY MPABHHUX MOCIOBA KOje OHO
MOKE€ CAMOCTaJIHO MPey3UMaTH, TIOpeJl OCIoBa Ha KOje je 3aKOHOM oBJarheHo,
a oceOHO J1a Ofpear Ja JIK je TO JIUIIE CIocOoOHO fa BpIn n3bopHo 1mpaBo.'? 20
[a nu he cyn onpenntu MoryhHOCT caunmaBama 3aBelITamka, 3aBUcuie yIpaBo of
CTereHa CriocOOHOCTH 3a pacyhuBame JInla AeTMMHYHO JIUIIEHOT MOCIIOBHE CII0-
coOHocTH, 300T Yera OM MPUITMKOM OJIyYHBamba O OBOM IMUTAY, IPELHU3HH]jE
3aKOHCKO ofipeherme cioMeHy ToT CyOjeKTHBHOT YCIIOBa 3aBEIITajHE CITOCOOHOCTH,
HECYMILHBO OMJIIO Of KOPUCTH.

HarocneTky, y okBHUpY aHanm3e moctojehe 3aKoHCKe peryiaTHBe 3aBEIITajHe
CIIOCOOHOCTH y CPIICKOM IPaBy, Ka0 MOCEOHO BaKHO MOCTABIbA CE MUTAKE YTH-
11aja 3aBEIITajHe HECTIOCOOHOCTH Ha IMMYHOBAKHOCT CAUMILEHOT 3aBemTama. [la
0u 3aBelITamke MYHOBAKHO HACTANO, KAKO je TO HATIOMEHYTO, Y MOMEHTY HETOBOT
caunmbaBama (Kao M N3MEHE WIJTH OTIO3WBA) MOPajy OUTH UCITYHCHU U 00jeKTUBHHU
1 Cy0jeKTHBHH yCJIOB 3aBeIlTajHe CIOCOOHOCTH. Mel)yTuMm, CTaHOBUIITE CPIICKOT
3aKOHOZABIIA j€ TAKBO Ja Cy MpaBHE TOCIEAUIIE HEITOCTOjarha 3aBEIITajHE CITO-
COOHOCTH Pa3IMuUTe, y 3aBUCHOCTH OJ TOT'a J1a JI C€ Pajy O HEIOCTATKY HEHOT
00jEKTHBHOT WJTH Cy0jeKTUBHOT ycioBa. Tako, mpema 3akoHy o HaciehuBamy, 3a-
BEIITAlkE CAUME-EHO OJ] CTPaHE JINIA KOje HUje HaBPIIUIIO METHACCT FOJAMHA KU-
BOTA, 3@ MOCIICHITY HMa FErOBY HHUIIITABOCT.?! 3aBelTame CaunbeHO 01 CTPaHe
JU1a Koje je HecrmocoOHO 3a pacyhuBame 3a mociaeqully Takolhe iMa HBeroBy HHU-
HITABOCT, YKOJIHKO j€ TAKBO JTHUIIE CYJICKOM OJUTYKOM TIOTITYHO JIMIIIEHO TOCIOBHE
CHOCOOHOCTHU. YKOJUKO, Mel)yTuM, OHO 300T HeCclocOOHOCTH 3a pacyhuBame
HHj€e TIOTITYHO JUIIEHO MOCIOBHE CIIOCOOHOCTH, 3aBelTame he OUTH PyIIJEHBO.>

JIMLIE KOj€ je ISTMMUYHO JIMIICHO TTOCIOBHE CIIOCOOHOCTH MMa MOI'YRHOCT /1a CAauMHU 3aBELITA e
u nox kojuM ycnouma (Gordana Kovacéek Stani¢, Sandra Samardzi¢, “Legal Protection and Em-
powerment of vulnerable adults in Serbia”, 360pruk pagosa Ilpasnot ¢panxyriieiia y Hosom Cagy,
3/2022, 663.

19 3akon 0 BannmapauyroM noctynky Cpouje (3BIIC), Cryocoenu irachux CPC, 6p. 25/82
u 48/88 u Cryocoenu inacnux PC, 6p. 46/1995 — np. 3akon, 18/2005 — np. 3akown, 85/2012, 45/2013
— np. 3aKoH, 55/2014, 6/2015, 106/2015 — np. 3axoH u 14/2022, un. 40, ct. 3.

20 Tpeba HanomenyTH Ja je Hauprom 3akona o u3mMenama u gomnyHama [13C npeioxeHo
J1a Ce Y CPIICKOM IIpaBy 3aJ[pKHU CaMO HHCTUTYT OrpaHHUEH:A [IOCJIOBHE CIOCOOHOCTH. 3a pas3inKy
oz Baxxeher pemema [13C kojuMm je mpensuleno na he ce 0[UTyKOM 0 AETUMHYHOM JTHIIEHY MOCIOB-
HE CIIOCOOHOCTH OZIPEANTH ITPABHHU IIOCTIOBH KOje JINIIE ASIUMHIHO JTHIICHO OCIOBHE CHOCOOHOCTH
MOJKe, OJHOCHO, HE MOXKE CAMOCTAJIHO IIPEay3UMaTH, CIIOMEeHYTUM Harprom je nperoxkeno na
CYZ Y OMTYLIH O OTPaHUYCHY MOCIOBHE CIIOCOOHOCTH OJIPE/N MIPABHE MOCIOBE KOje JIHIIE KOME je
Or'paHHYCHA MOCJIOBHA CIIOCOOHOCT HE MOXKE CaMOCTANHO npeay3umaru. O HaBeACHUM, ajH U
octanuM HoBHHaMa npeasuhenum y Hampry, Bun. onmmupayje: G. Kovacek Stanié, S. Samardzié,
op. cit., 667-669.

21 3HC, . 156.

22 3HC, 4. 156 u 4. 166.
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Jlakie, kama je y oryiey Juiia KoJ Kora je HeIoCTajao Cy0jeKTUBHH yCIIOB 3aBe-
IITajHE CIIOCOOHOCTH MOCTOjalia Cy/ICKa O/UTyKa O MOTITYHOM JIUIICHY ITOCIOBHE
HECHOCOOHOCTH, Ba)KM HEOOOPUBA MPETIOCTABKA Ja j€ TAKBO JIMLE 3aBELITajHO
HECIOCOOHO, 0K y CYIPOTHOM, IIOCTOjH MPETHOCTaBKa O HEr0BOj 3aBEILTAjHO]
CIOCOOHOCTH. Y JIeNly JOKTPUHE U3HETO je CXBaTambe Ja pas3iio3n 3a OBaKBY TOJie-
JIy Hajla3e CBOje OlpaBame y MOTPEeOH J1a ce OJIaKIia JJOKa3HH IOCTYIaK U jaCHO
pasrpaHUYM HUIITABOCT O PYLIIJBHUBOCTH, IPU YEMY CE OHA 3aCHMBA HA MPET-
XOJTHOj TTPOTIEHH yTHIIaja KOjH CBaKa rpyIia OCTOjarba 3aBelITajHe HECTIOCOOHOCTH
MMa Ha Iy HOBa)XHOCT 3aBeliTama.”> CMaTpaMo Ja OBaKBO CXBaTambe HEMa OCHO-
Ba, TE Ja I0Ka31Bambhe HEMOCTOjaba CyOjeKTUBHOT yCII0Ba 3aBEIITajHE CIOCOOHO-
CTH, HE MOXE TIPEICTABIHATH PA3JIOT KOjU OU MPAaBIa0 CIIOMEHYTY TUCTHHKIIH]Y.>*
OBakBHM HAYMHOM HOPMHpPAa, 32 IIPUMEHY CAHKIIUje HUIITABOCTH MIPECYTHO
je mocTojame popmaiHe CyICKe OITyKe, a He CYIIITHHCKO TOCTOjakhe HEeCIoco0-
HOCTH 3a pacyhuBame.?® [locneanie CioMeHy TOr 3aKOHCKOT peliietba Cy TaKBe Ja
3aKOHOJIaBall OCTaBJba IPOCTOP 38 HAKHAHO OCHAYKCH-E 3aBEIITAha CAUH-EHOT
OJ1 CTpaHe JIKIIa KOje HeMa CIIoCOOHOCT 3a pacyhuBame,’ a THMe HE TPABHO perie-
BaHTHO BoJby. Kako je y IoTImyHOCTH HCTO pemiere npeasuleno u [Ipeananprom
I'pahanckor 3akonuka,?’ ysumajyhu y 003up Hanpea u3HETO, CMaTpamo Jia je y
OyayhHOCTH HEOITXOIHO MPEUCTIMTATH HAYMH CAaHKITMOHHICAha 3aBEIITajHE HECTIO-
cobonoctu. [lonazehu oz 3HaYaja KOju 3aBeIITajHA CIOCOOHOCT MMa 32 HaCTaHAK
IYHOBQ)XHOT 3aBEIITama, yBaxkaBajyhu MPUTOM U YIIOPEAHONPABHA pelieba,”
He caMo HeJocTaTak 00jeKTUBHOT, Beh 1 cy0jeKTHBHOT ycioBa 3aBeITajHE CIIO-
coOHoCTH, de lege ferenda, yBex Ou Tpedao aa Oy/ie CAaHKIIMOHKUCAH HUIITaBOIIYy
3aBellTama, C 003UPOM Ha TO J1a OHU MMajy UCTH 3Ha4aj 3a popMHUpame IPaBHO
peneBaHTHE BOJbE 3aBelITaona.’

23 0. B. Autuh, 3. M. banuHosal, op. cit., 435.

24 1. XKusojunoswuh, op. cit., 161; T. Byphuh—Mumnowesuh, op. cit., 96; J. Buauh Tpraunuh
(2020), 331.

25 1. XKusojunoswuh, op. cit., 161.

26 TIOHHMIITaj OBAKBOT 3aBELITAEbA MOXKE 3aXTEBATH CaMO JIUIE KOje HMa MPaBHU HHTEPEC,
y CyOjeKTHBHOM POKY O] jeJ{HE FO/IMHE O] Ca3Hamba 3a OCTOjabe Y3pOKa PYIIJbUBOCTH, IIPU YEMY
OBaj POK HE MOJXKE J1a TOYHE JIa Teye Ipe Iporamiekha 3aBemTama. O0jeKTHBHU POK Tede 0] IPo-
rJanena 3aBelTamba i N3HOCH JIECET FO/INHa, TPeMa CaBeCHOM JINILY, OJHOCHO, ABaJIECET roInHa
npema HecaBecHoM suny. Bua. 3HC, ui. 165 u uin. 169.

T Ipennanpt I'pahanckor 3akonuka Cp6uje (I11'3C), wir. 2660 u w@ir. 2669, cT. 1.

28 KoMIapaTHBHO TIIEIaHO, HETIOCTOjatbe 3aBeIITajHe CTOCOOHOCTH HMa 3a TIOCIIeTHITY HH-
HITaBOCT 3aBelITama y: HemaukoMm rpaBy (I'3H, map. 2229), ayctpujckom npasy (I'3A, map. 566-567
u map. 569), xpBatckom npasy (ZNH, 4. 26, ct. 2), enrneckom npaBy (Wills Act uz 1837. roqune,
s. 7u s. 11), Te mBajuapckom npasy (I'pahanckn 3axonuk llBajuapcke uz 1907. roqune — 311,
1. 521).

29 J. Bunuh Tpuunuh, op. cit., 331.
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3. ObJIMIIA 3ABELITABA

3akoHOM 0 HacyiehrBamky HOPMUPAHO je BUIE 00JMKA 3aBEIITama MyTeM
KOjHX je Moryhie U3jaBUTH MOCIIEbY BOJbY,>? 4MMe Ce TeXH J1a Ce MOTEHIHjaTHUM
3aBeUITA0IMMa MPY>KKU MOTYNHOCT Jja cadiHe 3aBellTamke y OMII0 K0joj IPUITHITH
1 OMIIO KOM TPEHYTKY, aJiH 1 ciio0o/a 1a n3abepy 0Haj 0OIUK KOjU HajBUIIIE O/ITO-
Bapa norpebdama 1 ycI0BUMa y KOjUMa ce OHH Hajase. Y Pe0BHUM OKOJIHOCTHMA,
M3jaBy IMOCIENHE BOJbe MOTyhe je 1aTh y 00Ky CYJICKOT, jaBHOOGIeKHIUKOT,
KOH3YJIapHOT U Mel)yHapOIHOT 3aBelITama, Ka0 jaABHUM 3aBelITalkbuMa, T€ CBOje-
PYYHOT U MHCMEHOT 3aBEeIITarba MpeJl CBEAOLIMA, Ka0 IPHBATHUM 3aBELITAbUMA.
Y BaHpeIHUM OKOJITHOCTUMA, U3jaBy MOCIENHE BOJbe Moryhe je yYMHUTH Iy TeM
BOJHOT ¥ OpOZCKOT 3aBelITama, Ka0 jaBHUM OOJHIIMMA 3aBEUITamka. 3a CIy4aj
M3y3eTHUX OKOJTHOCTH, penBuleHa je 1 MoryhHoCT caunbaBama YCMEHOT 3aBe-
ITarkba, Kao MPUBATHOT 00JIMKA 3aBeIITama.’!

3.1. llpuBaTHu 061unM 3aBemITama — de lege lata n de lege ferenda

[IpuBaTHa 3aBemTama, Koja ce mpeMa 3akoHy o HaciehuBamwy caunmaBajy
0e3 yuemha HocHoLa jaBHUX OBJalIiemka, a MaTepujain3yjy myTeM MUCaHuX
pedr — CBOjepYYHO M MMCMEHO 3aBEIITAE TIPE]] CBEIOIIMMA, TPEACTABIbA]y TAKBE
00JHKe 3aBelITakha YUjH YCIOB IyHOBKHOCTH TPEICTABIba 3HAE 3aBEIITa0a
na ynta 1 e, CBojepydHO 3aBellTame CaunbaBa ce Ha HAUMH KOjHU ToApa3yMe-
Ba JIa 3aBeIlTAalal] CBOjOM PYKOM HCITHIIE [IE0 TEKCT 3aBelITamka, Ha YHjeM Kpajy
ce cBojepydHo nornucyje. [IncMeHo 3aBemrame pes CBEA0NMMa He Mopa ce ca-
YHHWUTHU OJ] CTPaHE caMor 3aBelTaola, Beh u OMIo Kor JpyTor Juia (aJBokaTa,
CPOITHHKA 3aBEIITA0LA) Y PYKOIHCY HIIH TPUMEHOM TEXHUYKHX CPEeICTaBa IHCamba,
HAKOH Yera 3aBellTanal y MpUCyCTBY JIBa 3aBelITajHa CBEIOKA MOpa U3jaBUTH Ja
je CauMEbeHO MMCMEHO POYNTAO, 1A j€ TO FeroBa IOCIIe/iha BOJba U MOTITHCATH Ce
y TIPUCYCTBY CBEJIOKa, KOjH Cy Takole Iy>KHH Jia ce HCTOBPEMEHO CBOjEPyHHO MOT-
NUINYy Ha 3aBenITamy. [lyHOBa)KHOCT HUjeTHOT O OBa Ba OOJIMKA 3aBEUITAmA
HHj€ YCIIOBJbCHA HA3HAYABAKEM JIATyMa, HUTH MECTa lbUXOBOT CaunhbaBarbha.

300r BUXOBUX MPETHOCTH, a IPE CBeTa MpUCTynavHe popme, 00a 3aBerTama
y nomahoj cyckoj npakcu ce yecto Kopucrte.’3 C ipyre cTpaHe, KOJI CBOjepyYHOT
3aBelITama Tpeda IMaTH y BUTY MTOCTOjarbe PH3HUKA O TIPOTHUBIIPABHOT YTHUIlAja HA

30 3HC, ui. 84-111 a.

31 O HaBemeHMM OOIMIINMA 3aBelTama, Bua.onmupauje: 1. Byphesuh, op.cit., 129-148.

32 3HC, . 84-85.

33 TIpema pe3ysTaTiMa HCTPaKMUBarba CyICKe MPpaKkce CIpOBeAeHe Ha oAy djy OMIITHHCKOT
cynay Kparyjesuy (3a mepruoz ox 1997. o 2001. ronuHe), CBOjepyYHO 3aBEIITARKE je CAUUBEHO Y
14,68% cmy4ajeBa, a MHCMEHO 3aBEIITAbE MPE] CBEAOLUMA Y dak 47,22% CBUX CAYNEH-CHHUX 3aBEIITa-
wa. Bua. J{paruna XXusojunosuh, ,,3aBemirame y cyuckoj npakcu’, Ilpasnu scusoiu, 10/2004, 304.
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BOJBY 3aBemTaola. OHO OCTaBJba MPOCTOP 32 CyMEbY Y TTOTJIENly FeroBe ay TeHTHY-
HOCTH W TIOCTOjarha 3aBEIITajHe CIOCOOHOCTH Y MOMEHTY CauW-aBama, 300T o/
CycTBa JOIAaTHUX MEXaHHW3aMma IpaBHe 3amTuTe.>* YV JOKTPHHU ce yKasyje U Ha
YHIHCHUILY J1a HEIOCTAaTaK KOHCYJITaTHBHE YJIOTe TPAaBHUX CTPYUYHhaka, 300T Bero-
BHX (hOpPMATHUX HEJOCTATAKA, YECTO IOBOM IO HEBAKHOCTH OBOT 3aBEIITAba.>
W3 HaBeneHHUX pasiiora, YMHH ce J1a ¢y 00aBE3HU eJIEMEHTH (OpMe CBOjepyUHOT
3aBelITama Koju Tpeba J1a JOIMpPUHECY OCTBAPEHY HhEHE 3alITUTHE QYHKIHUjEe U
JOKYMEHTOBaIbY I0CTOjamba 030MJbHE HaMEPE 3aBelITa0la 1a PACIOaKe CBOjOM
MMOBHHOM 3a CJIy4aj CMPTH, y CPIICKOM IpaBy MUHUMalHU. [IucMeHo 3aBemiTa-
e MpeJl CBeJ0IUMa MoApa3yMeBa KOIUIEKCHY MPOIEeypy CaunibaBamba, Takohe
HE TIpy’Ka JJOBOJFHO IapaHIlfja 3a BEPOAOCTOJHOCT U3jaBe MOCIEIHE BOJBE U Ka0
TaKBO YECTO MPEJCTaBIba MpeaMeT crioposa.’® Ctora cMo cxBarama 1a Ou ope-
hene n3MeHe u JOMTyHE Y BbHXOBO]j 3aKOHCKO] PETYJIATHBH YMAaUJIIE H3HETE HEIO-
CTaTKe OBHX OOJIMKA 3aBEIITarba M JOIPHHEINE IIPABHO] CHUTY PHOCTH.

Hajmpe, kaxo je HaBeIeHO, U3 pasJiora 3alITHTE HEJOBOJBHO 3PEIMX MaJo-
JIETHUX JIUIA O]l HeIPOMUIIJbEHUX OJUTyKa U yTHIAja ca CTPpaHe, CAaunbaBambe
KaKO CBOjEepPYYHOT, TaKO M IIMCMEHOT 3aBELITamba MPell CBEJOIMMA, MaJIOJICTHUM
aunuMa 6u Tpedano yCIOBUTH CTULAKEM MTOCIOBHE CIIOCOOHOCTH.

Kana je peu o moTBphHBamy MICMEHOT 3aBELITaba IPE CBEIOLUMA, HOBUHA
y HallleM 3aKOHOJIABCTBY, IIPBH Ty T YCTAHOBJbEHA 3aKOHOM O HaciehuBamy n3 1995.
TOJIMHE KOja 3Ha4YajHO JOTPHHOCH CMambeby MOTyhHOCTH HeroBor GaicudukoBa-
Ba, OrjIesia ce y 00aBe3H 3aBeIlTaola Jia Mpej CBEIOUUMa, IIpe caMor MPU3Ha®ba
3aBellTama U3jaBH Ja je CAUMbEHO MMCMEHO ITPOYUTA0. Y UJbYy MUHHUMAIH30Bakha
MoryhHocTH 3710ynoTpeda MPUIIMKOM FHErOBOT CaulhaBamka, YMHH ce Aa Ou 1Mo
yIJIeNy Ha pelnerme mpuxBaheHo y ayCcTpHjckoM 3aKOHOIABCTBY, OUII0 KOPHCHO
eKCIUIMIIMTHO MPONHUCcaTH 00aBe3y 3aBEIITa0la 1a CBOjy W3jaBy MPHU3HAKA U CBO-
jepyYHO HaITHIIIE.

Haxo ce y nomahoj cyzickoj mpakcu Npu3Hajy pa3induTH HAYWHU CBOjePYIHOT
notmwca,® 3060r merose 0CHOBHE (DYHKIIHjE KOja ce KO/l CBOjepyYHOI 3aBEIITamba

34 Sergio Camara Lapuente, ,,Testamentary Formalities in Spain®, Comparative succession
law, Testamentary formalities, eds. Keneth G C Reid, Marius J De Waal and Reinhard Zimmermann,
Vol. 1, New York: Oxford University Press 2011, 84.

35 Alexandra Braun, ,,Testamentary Formalities in Italy, Comparative succession law, Te-
stamentary formalities, eds. Keneth G C Reid, Marius J De Waal and Reinhard Zimmermann, Vol.
1, New York: Oxford University Press 2011, 127.

36V aycTpHjCKOM IIpaBy je MO3HAT Ciydaj TiIe ¢y paaHuiy cyaa dancudukosanu ehin 6poj
MMACMEHUX 3aBelITama rnpea ceegonuma. Bua. Christiane Wendehorst, ,, Testamentary Formalities
in Austria“, Comparative succession law, Testamentary formalities, eds. Keneth G C Reid, Mari-
us J De Waal and Reinhard Zimmermann, Vol. 1, New York: Oxford University Press 2011, 244-245.

TT3A, nap. 579.

3 Cmarpa ce J1a je 3aXTeB 3a cBojepyuHoIy MOTIHCa 3aI0BOJEH M OHJIA KaJIa CE 3aBEIITaIall
HOTIMCA0 CAMO HMEHOM MJIU CaMO IIPE3UMEHOM, HaJIMMKOM, [ICEYTOHMMOM MJIN YaK PEYUMa U3 KOJUX
Ce MOJKE BH/IETH CPOTHUYKHU HJIM HEKH JIPYTH OZHOC Ca JIMIMMA y YHjy je KOPUCT PacroyiaraHo 3aBe-
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orjesia y JOKyMEHTOBamY 030MJbHO 0(OpMIbEHE U U3PAKSHE BOJHE 3aBEIITAONA,>
CMaTpaMo Jia OU ca CTAHOBHUIIITA [TPaBHE CUTYPHOCTH MPOIHICUBabe 00aBe3e yHO-
Iekha IMYHUX TI0/[aTaKa 3aBellTaolla HCIO]] lherOBOT CBOjePYYHOT TOTITHCA TIPe-
CTaBJbaJIO MOKEJHHO 3aKOHCKO peleme. Takohe, umajyhu y By 1a Kox mucme-
HOT 3aBellITarma MpeJl CBEoIMMa TIOTITHC 3aBElITa0Ia IPECTaBIba jeIMHHU JJOKA3
y TOTJIeAY ayTEHTUYHOCTH HErOBE M3jaBe MOCIEeIHE BOJbE, 3aKOHCKOM HOPMOM
OM ce MOTJIO MPEMOPYUNTH JIa 3aBeIlTalal mope MOTIrIca CBOjepyYHO UCITHIIE
U CBOj€ OCHOBHE HeHTHHKAIHOHE mogaTke.*

[TyHOBaXXHOCT CBOjepyYHOT 3aBeIITama TPeOaIo OM YCIOBUTH U TaTyMOM
HETOBOT caunbaBama. [[puMapHu pas3nosu Koju roBope y MPHIIOT OBAaKBOT pellie-
A OTJIeAjy Ce Y YNCHUITU 1a OM THME, ¢ jelHe CTpaHe OMiIo Moryhe yTBpIUTH
koje he 3aBemTame MPOU3BOAUTH IIPABHO JISjCTBO Yy CUTYALUjH KaJa je 3aBellTa-
Jall CAaYMHUO BUIIE 3aBeIITamba, JJOK O ce ¢ JIpyre cTpaHe OJaKiiaio U yTBphu-
Bab€ MOCTOjarba 3aBEITajHE CIOCOOHOCTH Y MOMEHTY CaunbaBarbha 3aBellTamba,
nMajyhu y BUIy J1a ce paan o OOJIMKY H3jaBe MOCIEIbE BOJbE IPUITUKOM YHjer
cacTaBJbama HUje MOTPeOHO Yak Hu yuenrhe 3aBemmTajuux ceegaoka. [Ipeananpt
I'pahanckor 3akoHMKA je MPETTo3Ha0 ONPaBIaHOCT HABEACHUX pa3Jiora, UMajyhu
y BUAY [1a je Y IbeMY YUHEbEH IPEeIJIor MpeMa KOjeM je 3a MyHOBaXXHOCT CBOjepy -
HOT 3aBeIITama HY)KHO Ha3HAYaBamhe JaTyMa Kajia je OHO CacTaBJbeHO.

YemeHo 3aBemiTame Kao Tpehu 103BOJbEHH IPUBATHU OOJIMK 3aBELITAbA Y
nomaheM mpaBy, MOYKE Ce CAUMHUTH MPe]] TP UCTOBPEMEHO MPHUCYTHA 3aBEIITajHA
CBEIIOKA Y M3Y3€THUM MpUIMKaMa Koje oHeMoryhaBajy n3jaBy MOCIEABHE BOJbE Y
nucMeHoj popmu.** OBakaB IMpaBHU PEKUM YCMEHOT 3aBeIlNTama NMa ofpehene
HEJOCTaTKe, jep HOoCH ca cOO0M MamaK IPaBHE CUTYPHOCTH M yMambyje rapaHiuje
3a peanmnzaiyjy cinoboje 3aBenTama. HanmMe, myHOBaKHOCT YCMEHOT 3aBEIITAha
YCIIOBJbEHA j€ LITUPOKUM CTaHAapAOM KOjU MOApa3yMeBa MOCTOjambe H3Y3eTHUX
TIPIJIAKA, KOje HUCY HU exempli causa HabpojaHe, IITO 10 HAIlIEM MUTIJLEHY, ITPEI-
CTaBJba OCHOBHY cJ1a00CT y H-er0BOj IIPAaBHO] peryiatuBu. Hanme, mojam nzyser-
HOCTH HCKJbYUYyje eKCTEH3MBHO TyMauerme,** ycien gera ce y gomahoj cymckoj
NpaKCH TOHMINTAaBa BEJIUKH Opoj yCMeHHX 3aBemTama.* CraBa cMo Ja je u3

wtabeM. Bun. Milan Kreé, Puro Pavi¢, Komentar Zakona o nasljedivanju sa sudskom praksom, Zagreb
1964, 203; O. Autuh, 3. banunosar, op. cit., 322-323; J1. Dyphesuh (2009), 856; Humutpuje hepa-
uuh, ,,CBojepyunu tectameHT", Ananu Ilpasnol ghaxyniueiia Ynueepsuiteiia y 3enuyu, 5/2010, 44.

3 J1. Byphesuh, op. cit., 853.

40 J. Bupuh Tpuuuuh (2016), 1258-1259.

41 J. Buguh Tpuunwuh, op. cit., 1258.

2 TIT'3C, un. 2587, cr. 2.

43 3HC, ui. 110, cT. 1.

44 M. Kre¢, B. Pavié, op. cit., 224.

4 Bu. cyjcke omiyke HaBeneHe koja: Hosak Kperuh, ,,M3y3eTHe MpUITHKe K0 yCIIOB ITYHO-
BaKHOCTH YCMEHOT 3aBelITama”, y: [eageceiu ioguna 3axona o nacrnehusarwy Peityonuxe Cpouje,
[MpaBuu paxynrer Yuusepsutera y Huury 2016, 207-208.
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pasiora mpaBHEe CUTYPHOCTH, a 0 YIJIeAy Ha HeKa of pelicwka npuxsaheHa y
YIIOPEIHOM TIpaBy,*® KapaKTepUCTHKE OKOJIHOCTH y KojuMa je Moryha peasusa-
uja cnobojie 3aBeTama MyTeM YCMEHOT 3aBellTama, 0] CTPAHE 3aKOHOIaBIa
notpeOHo Onrke nedrHUcaTH U y mTo Behoj Mepr 00jeKTHBU3NpATH Ha HAYHH
npemMa KojeM OU HEroBO CauMibaBame OUIIO YCIOBIBEHO MPHUIIMKAMa KOje Mpe/-
CTaBJbajy M3HECHA/IHY, KOHKPETHY U HETIOCPEHY OMACHOCT 3a JKMBOT 3aBEIITAOIIA,
ycIieq KOjux OH Huje y MoryhHoCTH Jia 3aBemitaBa y Ouio Kojoj apyroj popmu.t’
VY onHocy Ha paHmje nocrojeha 3aKoHCKa pellietha, Koja Cy MyHOBaXXHOCT OBOT
00JIHKa 3aBelITamka yCIoB/baBalia MPUCYCTBOM /[Ba 3aBEIIITajHA CBEIOKA,* Baxe-
he 3aKOHOABCTBO y 1UJbY 00e30ehemha ayTeHTHYHOCTH 3aBEIITA0UYEBE YCMEHO
u3jaBibeHe BOJbE® U OKOJIHOCTH y KOjMA j€ OHA M3jaBJbEHA, IIYHOBAKHOCT yCMe-
HOT 3aBEITarba YCIOBJbaBa HCTOBPEMEHNM MPHCYCTBOM TPH 3aBEIITajHa CBEI0KA. >
Mumnberma cMo 11a je panuje Bakeha 3akoHCcKka comy1uja y Behoj Mepu rapaHTo-
Basia MoryhHocT peanu3aiiyje cio0o/e 3aBemTama Y U3y3eTHIM OKOJTHOCTHMA,
¢ 0031pOM J1a je y OBAaKBUM TIpHIIMKaMa Mama BepoBaTHoha Jia fie yciioB y noreny
3axTeBaHOT Beher Opoja cBefoka yBek Mohu Outu uciymeH. [loctojehnm peme-

46 KoMIapaTHBHO TIOCMAaTpaHo, MOTY C€ YOIHUTH 3aKOHCKE CONyIIHje, Koje Hoce Behn cremeH
[IPaBHE U3BECHOCTH Y MOTJIC/Y Ba/baHOCTH CAYM-EHOT YCMEHOT 3aBEIITaa, HEro LITO je TO CIIy-
4aj y npaBy CpOuje, a u3 pasyiora OIKer 1eUHICAba KapaKTePUCTUKA H3Y3€THUX IIPUITHKA UITH
YaK TaKCaTHBHOT HaOpajama CUTyalHja y KojuMa je Moryhe \eroBo caunmaBame. Tako je, mpume-
pa panu, caunmbaBamke yCMEHOT 3aBelTama Moryhe: y ciydajy HermocpeaHe onacHOCTH O] TyOHuT-
Ka KUBOTa WK 3aBeuTajHe criocobHocTH (I'3A, map. 584); y u3y3eTHHM OKOJIHOCTHMA KOje ce
OJIHOCE Ha HEeTOCPEIHY CMPTHY ONACHOCT W cTame enuaemuje (I'pahancku 3akonuk [nanuje
u3 1889. rogune — I'31UII, un. 700-701); 360r nocrojama U3y3eTHIUX OKOJIHOCTH KOje Cy TaKCATHB-
HO HabpojaHe U OJJHOCE CE Ha HEIOCPEIHY CMPTHY ONACHOCT, IIpeku ]| caobpahajHe KOMyHHKAIU-
je, emuIeMHjy WU paT, Koje OHeMor'yhyjy caunmbaBarbe 3aBelITama y OHII0 K0joj peZloBHOj hopmu
(I3, 4. 506); y ©3y3eTHUM OKOJIHOCTHMA KOje€ Cy TaKBe Jia Cy OIlacHe II0 JKUBOT, yCIIed KOjux
cauMbaBarbe 3aBellTama y nucanoj popmu nuje moryhe (I'pahancku 3axonnk Mahapcke u3 2013.
rogure —['3M, 7:20§); y n3y3eTHIM OKOTHOCTHMA U TO y CHTYyalHjaMa Koje IIpeICTaBIbajy H3He-
HaJHY, oapel)eHy 1 HeoCPeHY OIaCHOCT 3a KMBOT, Ka0 M OH/Ia KaJia Ce 3aBellTanall HajJa3u Ha
MECTY TZ€ je HopMaliaH, yoOu4ajeH! APYIITBECHH KOHTAKT OHEMOTYheH ycie HeKOT M3HEHATHOT,
OIHOCHO HempeaBuleHor noralaja, 300r Yera HUje pa3yMHO OUYEKHBATH Ja CE 3aBEIITAHE MOXKE
CAauMHUTH y HeKOM apyrom oonuky (I'pahancku 3akonuk Yemke u3 2012 rogune — 34, ui. 1542);
y Cily4ajy HCMHHOBHE CMPTHE OIIACHOCTH, Kao M OHJ1a KaJia 300T 0CTOojaba U3y3eTHUX OKOJTHOCTH
cayMbaBambe 3aBEIITAba Y HEKOM Ol PEJOBHUX 00JIHMKa HUje Moryhe HiIH je MoBe3aHo ca mpeTe-
panum temkohama (I'pahancku 3akonuk [Mosbcke n3 1964. rogune — I'3I1, uin. 952).

47 Jenena Buauh Tpuunuh: ,,.Yemeno 3aBenirame y npasy CpOuje 1 ocTaluM caBpeMEHUM
npasuma Espone”, 36opuux pagosa Ilpaenoi ¢paxyniueiia y Huwy, 76/2017, 425-426.

48 3akon o nacnehusawy ®HPJ u3z 1955. roquue (3HOHP)), Cryocoenu nuciu @HPJ, 6p.
20/55 u Cnyacoenu nuciu COPJ, 6p. 42/65 u 47/65, 4. 78; 3akon o HacinehuBamwy CP CpOuje u3
1974. roquue (3HCPC), Cryocbenu inacnux CP Cpbuje, 6p. 52/74 u 1/80, 4. 73.

4 J1. Pyphesuh (2015), 145.

30 OBo perieme ce y Aeiny JOKTPHHE apryMeHTyje THME J1a je Behin 6poj cBejoKa MokKeJbaH
y IIMJBY NIpyskama Behe rapaHiyje Haueay MpaBHE CUI'YPHOCTH U ClIpeYaBamba HUIITABOCTH yCMe-
HOT 3aBelITama y cllydajy HecarlacHUX M3jaBa CBEJOKa, KaJa ce, bapeM HavyelHO, Kao TadyHa,
Moxe y3eTu usjaBa Behune. Bua. O. Autuh, 3. Banunosaun, op. cit., 357.
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BEM C€ JIOBOJIM Y IMUTAKE U MPABHO JICjCTBO OHHUX 3aBEIITaha TPUITUKOM YH]jer
CauMmaBama je OMo HCIYHCH YCIIOB 32 HCTOBPEMEHHUM IIPUCYCTBOM TPH CBEIOKA.
OBo nMajyhu y BUY YHECHHITY OTEKAHOT ycarjainiaBama Beher Opoja cBemoka y
TOTJIeTy CBUX OUTHUX €IeMEHATa KOjU C€ TUUy ITYHOBa)XKHOCTHU 3aBelITama, 300
IUXOBE Pa3TMIUTE MOTYNHOCTH TEPIENIINje CIIoJballbiX qorahaja u qpyradu-
jer pasyMeBama nu3jase Mociemhe Bojbe.)! 32 300r cBera M3HETOT, CMaTpamo J1a je
MTYHOBa)KHOCT YCMEHOT 3aBeIITama y CPIICKOM TIpaBy de lege ferenda motpedHO
YCIIOBUTH HUCTOBPEMEHUM IIPUCYCTBOM JIBa 3aBEIITajHA CBEIOKA.

3.2. JaBHu 00siMLU 3aBemITamba — de lege lata v de lege ferenda

JaBHHM 00JIMIIH 3aBeLITaRba Y YHjEM CACTaBIbatby YUECTBY]Y HOCHOLM jABHUX
oBamrhema Cy OJ BEJIMKOT 3Ha4uaja y CBAaKOM IPaBHOM ypehemy, ¢ 003upoM Ha TO
Jia ce ’uMa oMoryhyje cBUM aKTUBHO 3aBEILTajHO CIOCOOHKM JIMIMMA 12 0e3 003H-
pa Ha eBeHTYyaJIHe (PU3MYKE HEJIOCTATKE HIIM HEITMCMEHOCT, pealin3yjy YcTaBoM
3arapaHToBaHy ci1000/y 3aBelTama. [[peTHOCT jaBHUX 3aBelITaba MPOU3HIIa3u
13 YAHCHUIIE Ja C€ KO BhHX, UMajyhul y BUY Ja ce pajau O jaBHUM HCIIpaBama,
ayTeHTUYHOCT MpeTrocTaBba. thuma ce y Hajpehoj moryhoj mepu 06e30ehyje uz-
pakaBambe IPaBe BOJbE 3aBEIITAOIA H THME OTKJIaha OIIACHOCT MOHUIITCHa 3aBe-
mITama 300r MaTepHjaTHONPaBHUX HepocTaraka.”

3.2.1. Jasua 3aeewitiarea y pegqosHuM OKOIHOCIUUMA

JaBHOOENE)KHUYKO | CYJICKO, Kao Ba Hajuemhe kopuirhena jaBHa 00IMKa
3aBelITamka y PEIOBHUM OKOJTHOCTHMA, CACTaBJbajy Ce MpeMa MPHHIUIIN]ETHO
HCTUM MPABUIINMA. JABHOOGIISKHIUKO 3aBEIITABE CE CAYHbaBa O] CTPAHE jaBHOT
OenexxHUKa y 00JIHMKY jaBHOOGIEKHUYKOL 3alnca, M0 Ka3uBamwy 3aBeriraona.>
Ha nocryname jaBHOTr OenesKHIKa TPUIINKOM CauylbaBamba OBOT 00JIMKA 3aBelITa-
ha IPUMEmbY]jy ce oaroBapajyhe oapende 3akoHa 0 jaBHOM OEJIeKHHUIITBY>> KOje
ce OJIHOCE Ha CaYyMbaBamke JaABHOOCIE)KHUYKOT 3aIMca, Kao U nmocebHe HopMe
3akoHa O BAaHIIAPHUYHOM IIOCTYIKY KOj€ PEryJIHITY HaJIS)KHOCT U MOCTYTIAK 32
cacraBJpame ncrpase. CyJcko 3aBeliTame, pemMa 3akoHy o HacielhuBamy, Takohe

S Ceenorn Mopajy moctuhu carjacHOCT O IUTalbMMa Koja Ce OJHOCE Ha: MOCTOjarbe U3y-
3eTHHMX IPWIMKA KOje Cy 3aBelTaolna oHeMoryhuie 1a caunHu OMII0 KOjU Of MHCaHUX O00JIHMKa
3aBeNITamka, (UXOBO BPEMEHCKO TPajare, 3aBeIITa0ueBy CIIOCOOHOCT 3a pacyhuBame, Kao u ca-
JPKUHY HBEroBe rnocienme Bosbe. Bun. Cnobonan Ceopuan, Kowenitap 3axona o nacrnehusarsy
ca cygckom tipaxcom, Kparyjesam 2004, 258.

52 H. CrojanoBuh, op. cit., 238; H. Kpcruh, op. cit., 202; J. Bupuh Tpuunuh, op. cit., 442.

3 M. Kreg, D. Pavi¢, op. cit., 209.

54 3HC, um. 111 a.

35 3akon 0 jaBHoM OenexuumtBy Cpouje (3J6C), Cayocbenu tracnux PC, 6p. 31/2011,
85/2012, 19/2013, 55/2014 — np. 3axoH, 93/2014 — np. 3akoH, 121/2014, 6/2015 u 106/2015.
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ce cauumaBa IpemMa IpaBruiuMa 3a cacTaBJbambe UCIIPaBa, aKo BUME HUje JIpy-
raunje onpeheno.*® IlojennHe HOpMATUBHE CONMYIIHjE Y CIOMEHY THM 3aKOHCKUM
TEKCTOBHMA KOj€ C€ OJTHOCE Ha CYACKO, OJHOCHO jaBHOOEICIKHUIKO 3aBEIITAHEC
Y M3BECHO] MEPH Cy HEJOTHYHE UJIM HENOTIyHE, a MOHEeKaJ 0CTaBJbajy MPOCTOP
W 32 HEjeTHAKO TIOCTYNamke Y UCTHM IIPaBHUM CTBapUMa.

Hajmpe, Tpeba HaOMEHY TH YME-SHHITY Ja 3aKOH O BAHIIAPHUYHOM MOCTYTIKY,
MO3HAje jeIHO HEYOOnIajeHo PelIehe KOje Ce TEIIKO MOXKE BaJhbaHO apryMEHTOBA-
Tu. tbrMe ce mponucyje HeOMXOIHOCT MOCTOjarba PA3IMIUTOr OpOja 3aBELITAjHIX
CBEJIOKa MTPUITMKOM CaulbaBamha JaBHOOCIC)KHHUKOT 3aBEIITaba, Y 3aBUCHOCTH
071 KOHKpETHE cuTyaluje. Tako je MprUcycTBO /IBa 3aBEIlTajHa CBEI0KA HEOITXOIHO:
OHJIa KaJ1a je 3aBelTajal ciaboBH I, HETUCMEH, WJTH U3 HEKOT JPYTOT pasJiora Huje
y CTamby Ja YUTa WM THIIE, KaJa He 3Ha je3UK KOjH je y cIy>KO0eHOj ynoTpeOu, Kao
1y CUTYallljH KaJia je TIyB, a IPUTOM HHj€ y CTaby J1a IIPOYHTA 3aBEIITakhe 300T
cI1aboBU/IOCTH, HETMCMEHOCTH HJTH HEKOT APYTOr pasiiora;’’ oK je y ciydajeBuma
KaJa je 3aBelTajiall HeM WIIH TITyB, aj j€ THCMEH, JOBOJBHO MPUCYCTBO jeTHOT
cBenoka.>® CxBaTarmba CMO JIa je OBaKBO Pa3JIMKOBAE HEOMPAB/IaHo, T¢ J1a je Y OHJIo
KO0jOj CUTYyaITHju 300T Koje ce CIIPOBOIN BaHPEIHU MTOCTYIIAK MOTBPhIBaka jaBHO-
0eJIeKHMYKOT 3aBelITamka, MOTPEOHO MPUCYCTBO JBa 3aBELITajHa CBEJ0KA, C 003H-
POM Ha YHELEHHUITY J1a je CBaKa O IbHX IOIjeIHaKO IpaBHO Hem3BecHa.>’ C apyre
cTpaHne, 3aKoH 0 HaclehuBamy He peryitiie MOCEOHO CUTYalLlUjy CauubaBamba Cy/ -
CKOT 3aBeIlITara O] CTPaHe 3aBEIITA0NA KOj! je Y CTamy Jia IPOYHNTa 3aBelITambe,
aJiv je HeM WJIU TJIYB, 1a CE [I0CTaBJba MUTAE Ja JIU Ce MPETXOJHO CIIOMEHYTa
npaBuJia 3aKOHA O BAaHTIAPHIUYHOM ITOCTYTIKY IpeMa KOjuMa je KOJ cacTaBJharba
UCIIPaBa y OBAKBHUM CIIy4ajeBUMa OTPEOHO MPUCYCTBO jeHOT CBE0KA, MOT'Y ITPH-
MEHUTH U TPUITMKOM CacTaBJhakbha CYJICKOT 3aBelTama. MUIIIbeha CMO JIa Y CKJIa-
Iy ca oarosapajyhom oxpendom 3akoHa 0 BaHIApHUYHOM MOCTYIKY, IpeMa Kojoj
Ce Ha CaCTaBJbaE CYJICKOT 3aBEIITakha CXOIHO MPUMEHhY]y TIPaBHIia OBOT 3aKOHA,
YKOJIUKO HhUME WM TOCEOHUM 3aKOHOM KojuM ce ypelyje Hacnehupame Huje mpo-
mucano apyraunje,®® 3a To uMa ocHoBa.’!

56 3HC, uu. 86.

S73BIIC, un. 176, ct. 1, un. 177, ct. 1 mun.178, ct. 1.

S8 3BIIC, wi. 174, cr. 1 u un. 175, ct. 1. KomnaparuBHO ocMaTpaHo, CaBpeMeHa eBpOIICKa
3aKOHOJIaBCTBA, Kao LITO Cy, TpUMepa pajau GpaHIlycko, Te 3aKoHOJaBCTBa BehuHe 3eMasba y pe-
T'HOHY, Y CBUM HaBEICHUM CHTYyallMjaMa IpoNHcyjy yderrhe qBa 3aBenITajHa CBEJOKA HIIN Y I10-
JEIMHHIM OJf OBUX IIPaBa, HajMamh¢ JBa 3aBelITajHa CBeIoKa. Bua. Jenena Bunuh Tpaunuh, ,,Vio-
ra HOTapa y caulibaBarby 3aBelITama y yrnopeaHoM npasy”, Cpiicka doruiuuika mucao, 4/2015,
214 n 217-218.

3 Harama Crojanosuh, ,,IlITa 10HOCE HOBO U3MEHE ¥ JONYHE 3aKOHA O HaciehuBamy®,
Ipaso — wweopuja u apaxca, 7-9/2015, 14.

60 3BIIC, uim. 183, cT. 2.

%1V tom cmucny, Bua. u koi: Harama Crojanosul, ,,ITocTymnak 3a cacTaBibame CyACKOT
3aBelITarba i HOBEIMPaHU 3aKOH 0 BAaHITAPHUYHOM NocTynky Pemyonuke Cpouje”, [lpashu scusoid,
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[Topen HaBemeHOT, BAJKHO je yKa3aTw Aa 3aKOH O HacliehuBamy M 3aKOH O
BaHITAPHUYHOM TIOCTYIIKY Ha Pa3JIMUYUT HAYMH HOPMUPA]y KPYT cyOjekara Koju
ce He MOTY II0jaBUTH Y CBOjCTBY 3aBEINTAjHUX CBEIOKA. MI3MeHaMa 1 qormyHama
3akoHa o HaciehuBamwy u3 2015. rogrHe, MOTUBUCAHUM HACTOjal-EM 3aKOHOJIABIIA
na y mto Behoj Mepu npeaynpenu MOryhHOCT HETOIYIIITEHOT yTHIIAja Ha BOJBY
3aBeITA0IIa, POIKCAHO je J]a CE Y OBOj YJIO3U MPUITMKOM CaYUhaBamka OUiI0 KOr
00 THKa 3aBelTamka OCHM YCMEHOT, He MOyKe Hahu JTUTIE Koje j€ 3aBeITaolry: KpBHU
CPOJHUK Y MPaBOj TUHUjU, TOOOYHU CPOJIHUK 3aKJBYUHO J0 YETBPTOT CTEICHA
CPOJICTBA, TA30MHCKH CPOJTHUK 3aKJbYYHO Ca JIPyTHM CTEIIEHOM CPOJICTBA, CPOI-
HUK TI0 YCBOjeHbY, CYNPYKHHUK, OMBIIH CYNPYKHUK, BAHOpAYHH TApTHED, OUBIIH
BaHOpAYHU TTapTHED, CTapajiall, OMBIIHN cTapaarl, ITHheHUK 1 OWBIIH mTHheHuK .5
MelhyTum, 3aKOHOM 0 BaHIAPHUYHOM MOCTYIIKY MPOMUCAHO je JIa C€ Y YJI03U
3aBEIITAjHUX CBEIOKA MPITMKOM CauyHibaBarba jJaBHOOCIICKHIIKOT 3aBEIITarha
He Moke Hahwu HU JHIle Koje ce y CIIOMEHYTHUM OJJHOCMMAa HaJla3u He caMo ca 3a-
BemTaoreM, Beh u ca jaBHUM Oele)kHUKOM. VIcToBpeMeHo, lhIMe je 3a0pameHo
Jla ce Yy CBOjCTBY CBeJIOKa Halje v JTuIie Koje OM MMajio HEeKY KOPHUCT O]l CAUuME-CHE
ucrpase,® 1ok 3akoH o HaciaehuBamy TO He mpomucyje. Mako u3 Beh ciomenyTe
onpende 3akoHa 0 BaHIAPHUYHOM ITOCTYIIKY IPOU3HIIA3U CXO/IHA TPUMEHA Hhero-
BUX MPaBUJIA U Y TIOTJIE/TY CacTaBJbarha CyJICKOT 3aBellTama, YHHH Ce J1a HaBeJeHa
3aKOHCKa PellIeHha MOT'Y JIOBECTH JIO PA3IUYHUTOTr TIOCTYyTIakha jaBHUX OCIe)KHUKA,
OITHOCHO Cy/IHja TIPHJIMKOM CaulhaBarba jaABHOOCIC)KHIIKHUX, OTHOCHO CYICKUX
3aBelnTama.’*

Kana je ped o moTnmucuBamy jaBHOOCICKHIIKOT 3aBEIITamka, 3aKOH O BaH-
MAPHUYHOM MOCTYTIKY HaJaXKe Jia 3aBelITalal] KOju HUje y CTakby Jia Ce MOTITHIIE,
HA 3aBEITamke CTABM OTHCAK KAKUIIPCTA JIECHE PyKe, OJJHOCHO OTHCAK TIPBOT
cienieher mpcTa ecHe pyKe KOju KMa, 10 PeloCiey, 8 YKOJIUKO HeMa JISCHY IIaKy,
OTHCaK jeJHOT OJ MPCTH]y JIEBE PyKe, Takohe mo pemocieny npctujy.>> Crome-
HyTa IpaBuja NPUMEY]y CE M Ha JIMIA KOja cacTaBJbhajy CYICKO 3aBEIITAE,
Oynyhu na 3akoH o HaciehuBamwy penBuha aa 3aBerTaial y ClloMEHYTOj CUTY-
allMju MOpa CTaBUTH CBOj PyKO3HAK.®® Y cuTyanuju Kajaa 3aBemitaiai HHje Y
CTamby Jla CTaBHM OTHICAK HEKOT O CBOJUX MIPCTH]Y, Ha 3aBemTame he ce moTmucaTu
jeman ox cBenoka.’” OBaKBOM peryaaTHBOM 3aKOH O BAHMAPHUYHOM MOCTYIIKY
0CTaBJba OTBOPEHUM IMHTAhE HAUMHA MOTITHCHBAHA JABHOOCIICHKHUYKOT HITH

10/2015, 552-553; Hoak Kpcruh, ,,3aBenitajHu cBEOIH KO/ jABHUX OOJIMKA 3aBEIITAkA Y IPABY
Cpbuje, 36opnux pagosa ,, Hayuonanno u mehynapogno ipaeo — akiuyeana auiiarsa u ieme",
Kocoscka Mutposuna 2017, 125 u 128.

02 3HC, 4. 113, cT. 1.

63 3BIIC, ui. 182, cT. 3, Tau. 2 u 4.

% H. Crojanoswuh, op. cit., 554.

65 3BIIC, wi. 179, ct. 1-2.

66 3HC, um. 88, cT. 1.

67 3BIIC, ui. 179, ct. 3.
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CYJICKOT 3aBelITamka MPUIMKOM YHjer CaulbaBamba MPUCYCTBO CBEIOKA — HU
3aBEUITAajHUX, a HU CBEIOKA MICHTUTETa, HUje Ouio notpebHo. Y OyayhHocTH,
3aKOHO/aBal] OM HABEJCHOM TTUTAaby MOPA0 MOCBETUTH aJeKBATHY TaXY, IO
yIJeay Ha HeKa Off pellieka Koja cy IpuxBahieHa y 0CcTaluM CaBpeMEHHM IPaBHUM
cuctemuma.

CraBa cMmo a Ou y mpaBy CpoOuje, y IHJby IOTIYHH]ET OCTBapema ciodoae
3aBeITama, Kao U paau adhupManrje jaBHOT OCJIe)KHIKA Y chepH 3aBeITajHOT
HacnehuBama, OKII0 MOKEJPHO YPEAUTH U TAjHO 3aBEeLITakE, Ka0 jeAaH O MOJ0-
Omka jaBHOOENISKHUUKOT 3aBemTama. OHO mojpa3zyMeBa MOTYhHOCT TIperaje
JjaBHOM O€Je:KHUKY PaHHje Caun-EHOT 3aTBOPEHOT MHCMEHa y KOME je capikaHa
oCJIeAha BoJba 3aBemmTaora.” TajHo 3aBerrame, Ouito Kao moceban o0OJIHK 3a-
BellITama, OMJIO Kao MO00TUK jaBHOOCIICHKHUYKOT 3aBEIITakha, PEryJIUCaHO je Y
OpOjHUM €BPOIICKMM TpaBHUM moperuma.’’ Mako 61 ce HaBEIEHOM 3aBEIITAby
Yyja caJipXKUHA OCTaje HETMO3HATA JaBHOM OCJIKHUKY, MOTJIa YIIYTUTH 3aMepKa
na O HAaKOH HET'OBOT OTBapama OHO YECTO MOTJIO OMTH HeBakehe 300r HemocTa-
Taka y (OpMH WIJIM HEIOMYIITEHE CaJpKUHE, PAa3J03H KOjH TOBOPE Y MPUIIOT

%8 Y XpBaTCKoOM MIpaBy, IpEMepa pau, IpeABUleHO je 1a y CHTYaIliji KaJa 3aBelTaarg
HUje y CTamy Ja NOTIHUIIIE jaBHO 3aBEIITakE, OH e CAOMIITUTH Pa3Jiore 3a TO OBJIAITNEeHOM JIHILY,
Koje hie To 3a0eIeXKUTH Ha 3aBELITaly U y 3aHCHHUKY, C THM Jla 3aBeIITAJIal] MOXKEe TPaKUTH OJL
HEKOT Ipyror Juna aa ra nornume (ZNH, un. 32, ct. 6). Canuna perynarusa npuxsahena je u'y
npaBy Pycuje, y kojeM yKoIHMKO 3aBeruTaiar 300r GU3NUKUX HeJocTaTaka, Texe 00JIeCTH MM He-
MICMEHOCTH HHUje y CTamy Ja CBOjepyUYHO MOTIIUIIE 3aBELITAbE, OHO [0 HherOBOM 3aXTEBY MOXKeE
OUTH MOTIIHUCAHO O] CTPAHE HEKOT IPYTOr JIKIA, Y ’berOBOM H Y IIPUCYCTBY jaBHOT OCIe)KHUKA. Y
3aBellTarby MOpPajy OMTH Ha3HAYEHU pa3iio3u 300T KOjUX 3aBelITaIal] He MOKE CBOjepyYHO MOTIIH-
caTH 3aBeIlTame, Kao U MoJany 0 0co0H Koja je MOTIINCalla 3aBelITalkhe YMECTO Bhera, y CKIaxy
ca JIOKYMEHTOM KojuM je yTBpheH unenturet te ocode (I'pahancku xonexc Pycke ®enepannje,
tpehu neo ox 26. HoBemOpa 2001. roqune — IKP®, wi. 1125, ct. 3). ¥ npasuma ®buX u ®paniy-
CKe, y CHTyallUjH KaJia 3aBellTanall He 3Ha MJIH HUje y CTamby J1a Ce MOTIHIIE Ha jaABHOOEIeKHIY-
KOM 3aBEILITakY, Ta YUEHCHUIIA, KA0 H PA3JIOr HEMOTINCHBaa, Ouliec HaBeeHN Y 3aITMCHUKY. OBaKBO
pelene TpeaBul)eHo je 1 'y HeMadyKoM PaBy, ¢ TUM LITO je Y ’beMy HOPMHPAHO U J1a HAKOH 3aITH-
CHHYKOT KOHCTATOBaa YNbECHUIIE [1a 3aBEIITAJIAl] He MOXKE /I Ce MOTIHIIIE, 10 COICTBEHO] TBP/-
U WIIN YBEPEHbY jaBHOT OCNICHKHMKA, 3aBELITAHE YMECTO 3aBEIITA0Ia MOKE MOTIHCATH APYTH
jaBHHU OesexHHUK i cBenok (Zakon o notarima Federacije BiH, Sluzbene novine FBiH, br. 45/2002
1 30/2016 — odluka US, ui. 77; I'pahancku 3akonuk @paniycke n3 1804. ronune — I'3®, un. 973;
3akoH o0 moTBphuBamwy ucnpasa Hemauxe u3 1969. rogune, § 25).

%'V ynopeasoM npasy, npuxsahena je n 3akoHCKa Collylnja Koja noapasyMesa MoryhHoct
caunmbaBarba jaBHOOGIEKHHUKOT 3aBeIITarba MPeajoM OTBOPEHOT ITHCMEHa YHja CaapKHHA He
ocTaje Hello3HaTa jaBHOM OeJIeXHUKY, Kao IITO je To ciry4aj y npasuma Ciosenuje, Pycuje, Aycrpu-
je n Hemauxe. O HaunHy cauumaBamba OBOT MOJ00JINKA jaABHOOGIEKHUYKOT 3aBEIITAMA, BUJ.
ornmmpruje: J. Bunuh Tpuunnh, op. cit., 213, 215-216 u 220-221.

70 Tako, OBO 3aBellTame NpaBHO ypehyjy ®@paniycka, JlykcemOypr, Xonanauja, Hemauka,
Uranuja, Hnanuja, [lopryramn, Manra, ['puka, Mahapcka, Pycuja, Ecronuja, benopycuja u Yipa-
juHa. JleTasbHUje O yCIOBUMA HETOBE ITYHOBa)KHOCTH y CABPEMEHHMM MIPAaBHUM ypehemnma, BU.
Bojana ApcenunjeBuh, ,,TajHo 3aBemITake y IOjeJUHUM CABPEMEHUM E€BPOIICKUM ITPaBHUM CHCTE-
muma‘“, 36opnux pagosa Ipasnot gaxyniueiia y Huwy, 78/2018, 409-415.
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MOTYNHOCTH FeTOBOT IIPUXBaTakha y CPIICKOM TTPaBy Cy MHOTOOPOjHH, a OTjIe/a-
Jy ce y TajHOCTH CcaJip>KIHE TIOCIIEhE BOJbE 3aBEITA0IA, TIPUCTYIAuHO] (hOpMH,
CcMamkeHOj MOTYhHOCTH 31oyTioTpede, Kao U oapeheHoj rapaHiiiju ay TCHTHIHOCTH
OBaKBOT 3aBelITama, ¢ 003MPOM Ha 00aBe3y 3aBelITaola J1a TPHIUKOM Ipe/iaje
3aTBOpPEHOT ITUCMEHA MTOTBP/IN JIa j€ Ped 0 BeroBoj usjasu Boske.’! Hajzam, Basba
HATNIOMEHYTH J1a y foMahem 3aK0oHO/IaBCTBY OBaKBO pelleHke HHje Heno3HaTo. OBO
nMajyhu y BUAY YUBCHUITY Ja IIpeMa ImocTojehmm mponrcnma HU CaunhaBamhe
UcIpaBe 0 MeljyHapOIHOM 3aBeIlTamy 3aBelITajal He MOpa MOBEPUTH jaBHOM
0eeKHUKY (VM HEKOM APYTOM OBJIANTNEHOM JIUITY 32 FeTOBO CauHUmhaBambe),
Beh je MOXe CAYMHUTH U caM, OJTHOCHO HEKO JPYTO JUIE KOME OH TO TIOBEPH, ITPH
YeMy OH ca FberOBOM CaJIPXKMHOM HHUje Iy )KaH YIO3HATH HU CBEJIOKE, HUTH OBJIa-
mheHo Juie (T3B. TajHO MeljyHApOIHO 3aBelITabe),”> HAKOH Yera je My»KaH Ja y
TIPUCYCTBY OBJIAITNEHOT JIWITA M JIBa 3aBEIITajHA CBEAOKA M3jaBH Ja je WCIIpaBa
HErOBO 3aBEIITAKE U /1A j€ YIIO3HAT Ca FeTOBOM CaJIPKHHOM.

MehynaponHo 3aBemTame, Kao jaBHH 00JTHK 3aBEITamka KOje ce Takohe MoXke
CAaYMHUTHU Y PEAOBHUM OKOJIHOCTHMA, Y CPIICKO 3aKOHOJABCTBO YBEJCHO je Ha
0CHOBY 3akoHa o parudukanuju KoHBeHITH]E 0 jemH000pa3HOM 3aKOHY O OOJIHKY
MmehynapogHor TecramenTa. Kako je To HaBeIeHO, cacTaBJba Ce TaKO IITO 3aBEIlTa-
JIaIl y TPUCYCTBY OBJIAITNEHOT JTUIA W JBa CBEJOKA M3jaBJbyje N1a j¢ CAUUbEHO
MUCMEHO K-ET0BO 3aBEIITAE U J1a j& YIIO3HAT Ca FerOBOM CaJIP’KUHOM (HE3aBUCHO
OIl TOTa Jia JIU Ta j€ OH JINYHO CAYMHUO, JTUIE KOME je TO TIOBEPHO FUTH OBJIANITNEHO
JIUIIE), HAKOH Yera C€ y BUXOBOM IPHUCYCTBY MOTIHUCYjE WU aKO j& 3aBelITamke
paHwuje MOTIHCA0 MPHU3HAje TOTIHC 3a ¢B0j.”> MoryhHoCT cacTaBibama OBOT 3a-
BellITamka HUje YCIIOBJbEHA MIOCTOjalkbeM CTPAHOT €JIEMEHTa, IIPU YeMy je, IpemMa
BaxkehMM HaCJIEHOMPABHUM MPOMUCHMA, OBJIAMNekhe 32 IerOBO CACTaBIhAE
MPU3HATO IUPOKO oApe)eHOM KpyTy JIHIa, TPaKTUYHO, CBUM OHHM HOCHUOIIMa
jaBHHX oBJIanTherma KOjH Cy HAIJICKHU 1 32 CACTaBJhAFhE OCTATUX PEIOBHUX, ATl
Y BaHpPEJIHUX 00JIMKa 3aBCIITamka: jABHOM OCJICKHUKY, CYJIUjH OCHOBHOT Cy/Ia,
KOH3YJIapHOM IpencTaBHUKy CpOuje, 3aI0BeIHUKY Opojia, Te BOJHOM CTapeImnHm. ™
Nmajyhu y Buay crioMeHyTe, alld U OCTalle CI0XKEeHe OopMaHe MPETIOCTABKE
NYHOBKHOCTH Mel)yHapomHOr 3aBelnTama,”” 3aMepKa Koja ce MOYKe yIyTHTH 3a-
KOHCKOj PETyJIaTHBH OBOT 3aBEIITamka OTJIe/a Ce Y YNHCHUIIU J1a j€ 3aKOHO/1aBall
KpyTOM OBJIanTheHuX JINTIA 33 FheTOBO CaCTaBJharhe 00YXBATHO U JIIIA Koja Cy OBJIA-
nrheHa 3a cacTaBibame BAaHPEIHUX O0JIMKA 3aBeliTama. CXBaTrama CMO J1a Ce Off
BOJHOT CTapemmuHe oapel)eHor paHTa WITH 3allOBEIHUKA Opoia He MOYKE OUCKHBATH

7' B. Apcenwujesuh, op. cit., 416-418.

720. Auruh, 3. BanuHoBau, op. cit., 346.

73 3HC, ui. 96-97.

74 3HC, ui. 92 u 4. 95.

75 O ycnoBuMa Iy HOBaXHOCTH MeljyHapOIHOT 3aBeliTama, Bi. AeTabio: O. Auruh, op. cit.,
293-295; 11. Byphesuh, op. cit., 142-145; H. CrojanoBuh (2022), 232-234.
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00po MMo3HaBambe MpaBuiIa KojuMa je ypelherno Mel)yHapoHo 3aBemmrame,’® mro
Y KpajlbuM KOHCEKBEHI[aMa MOJKE JI0BECTH Y MUTAE ITYHOBaKHOCT OBOT OOJIMKa
3aBeIITama y CUTyalldj! KaJia ce HaBeIeH! Cy0jeKTH T0jaBJbyjy Y CBOjCTBY OBJIa-
nrhennx nnna. Ctora cMO MUIUJBEHA 1A je CIOMEHYTY 0ApeA0y HEOIIXOIHO H3Me-
HUTH U de lege ferenda npenBuaeTw 1a CBOjCTBO OBJIANTNEHMX JIUIIA 32 CACTABIHAHE
MehyHaponHor 3aBelTama MOI'y IMaTl caMO OHM Cy0jeKTH KOju cy oBiamtheHu
3a cacTaBJbarbe OCTATNX PEIOBHUX O0JIMKA 3aBEIITAMbA.

3.2.2. Jagna 3a6ewiiarsa y 6aHpegHUM OKOJIHOCTUUMA

Ypebhyjyhu BojHO 1 OpozCcKO, Ka0 BaHpPEHE 00JIMKE 3aBEIITakha, CPIICKU
3aKOHOAABAII, TIOITYT 3HAUajHOT Opoja OCTAINX CaBpPEMEHHX MTPABHUX MOpeIaKa,
yBa)KaBa YHIHCHHUILY JIa CTICIU(UYHU YCIOBH TOKOM paTa M TUIOBUA0E YCIIO-
BJbaBAjy MOTPEOy 3a IBUXOBUM IOCTOjatbeM’’ M Ha Taj HAYHMH JONMPUHOCH J01aT-
HOj adupMmanuju cnodoze 3aBemTama. Mako U3 HaBeeHUX pasiiora He JOBOANMO
y MUTamE OMPABIAHOCT HBHXOBOT PETyJIHCama, s MUIILIBEHA CMO J1a KOHKPETHO
HOpPMaTHBHO ypeheme 00a cnoMenyTa o0J1Ka 3aBelTama Tpeda Ja mpeicTaBiba
npeaMet ojpehieHuX KopeKkIuja.

[ox TuMe, Tipe cBera nmogpasyMeBamMo CTPOre 3axTeBe opMe CyICKOT 3aBe-
NITaka, Ha YMjeM UCITYHhEby ¢ MHCUCTHPA U MPUIIMKOM CauibhaBarbha BOJHOT U
Opoxckor 3aBemTama. Tako je 3akoHOM 0 HacyiehuBamy mpeaBuleHo 1a 3aBemTa-
OIly Ha CpIICKOM Opoay’® 3aBeIITambe MOKE CAYMHHUTH 3aIIOBEIHUK OpOjIa 1Mo

76 Tako u: H. CrojanoBuh, op. cit., 233.

77 BanpeaHu o0JIMIIN 3aBelTama npuxBahenu cy, npumepa paau y @paniyckoj, Uranuju,
Inanunju, Exarneckoj, Yemkoj, [Tossckoj, Pycuju, Cnosenunju, Maxenonuju, @enepanuju buX, te
Lpuoj l'opu. Bojao u 6po/cko (IToMOPCKO) 3aBENITake PEACTaBIbajy HajpaclpoCcTparmbeHIje BaH-
penHe o0IHKe 3aBeNITamka y lbUMa, alli He U jeanHe. [Topex mux, KoMIapaTHBHO ITIOCMaTPaHo, O]
BaHPEIHUX 00JIMKA 3aBEIITAbA MOT'Y CE YOUUTH H 3aBEIITAE KOje CE CAYHbaBa y Ba3yXOILIOBY,
3aBEIITAE [IPE]] IPEICEAHMKOM OIIITHHE, 3aBEIITAbE Y H30JIALHj1, OAHOCHO 38 BPEME IIOCTOjarba
3apa3Hux 00JecTH, Kao U jaBHUX HEMoroaa win Hecpeha. ¥ mojennHuM apxasama, Kao mro je Py-
cHja, BaHpeIHAa OKOJTHOCT KOja Ce HACTOj! MpeBa3nhy peryaucameM BaHPEIHUX O0MKA 3aBEeIITamba
orJieqa ce y HeIoCTyITHOCTH jaBHOT O€JICKHUKA 3aBEIITAOIY (300T OOpaBKa y 3/1paBCTBEHO], 3aTBOP-
CKOj YCTaHOBH, yCTaHOBH 32 MHBAJIM/IHA U CTapa JInia uin 30or yuemrha y ogpe)eHUM HayYHUM U
CIIMYHUM eKCIIeUIIMjaMa U CIMYHO), YCIIe Yera je y mpaBy OBe 3eMJbe IIHPOK KPYyT IPYyTUX JIHLA
onaurheH a U3BpIIM OBepy 3aBemTama. O BaHPEAHUM 3aBelITAIMa Y YIOPEIHOM IIPaBy, BU/I.
onmupuHuje: Jesena Buauh, ,,Banpennn obmuim 3asenitama y npaBy CpoOuje U 0cTaauM caBpeme-
HuM npaBuma EBporne®, 36oprux pagosa [Ipasnoi ¢paxyniueiia y Hosom Cagy, 4/2017, 1550-1567.

78 Y JIOKTPUHH TIOCTOj€ U CXBaTakha KOja M3pakaBajy CyMEbY Y OIPaBIaHOCT MOCTOjaba OBUX
o6nmka 3aBemTama. Kao pasnosu 3a To HaBoau ce n1a CpOuja HUje TOMOPCKA 3eMJba, a 1a Ce BOj-
HO 3aBemTame y qomahoj cyackoj mpakcu ckopo u Huje kopuctuio. Bua. H. Crojanoswuh, op. cit.,
235-236; Tamapa Byphuh-Murnomesuh, ,,JaBHe 3aBemTajae hopme y cprickom npaBy*, y: ,, Vexkaa-
husame iipasnoi cuctrema Cpouje ca ciuangapguma EY*, Kparyjesan 2021, 444-445.

79 BpOZICKO 3aBEIITAbE CE MOJKE CAYMHHUTH 3a BpeMe IUIOBHAOE Ha OTBOPEHOM MOpPY HIIH ¥
CTpaHUM TEPUTOPHjaTHUM BOZIaMa, OJHOCHO 3a BpeMe JIOK ce Opo Hanas3u y cTpaHoj 1ynu. beroso
caunmaBame Moryhe je u 3a Bpeme 70K Opoj 1JI0BH y foMahiM TepUTOPHjaIHUM BoJama, Kao u
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IIpaBUJIMa KOja Bake 3a cacTaBJhbambe CYACKOT 3aBeliTama. thume je Takohe
MPOMKUCAHO /1a 32 BpeMe MOOMIIM3aIlHje HIIN paTa, 3aBelTalkbe OHOM KO je Ha BOj-
HOj 1y>KHOCTH®? MOYKE CAUMHUTH KOMAH U Y€Te HIIU APYTH CTAPEIIMHA HErOBOT
WJIW BHIILIET PaHTa WA HEKO JIPYTH Y IIPUCYCTBY HEKOT OJI TUX CTapelInHa, Kao u
CBaKM CTapelinHa OJ[BOJEHOT OJ[pe/ia, a Mo MPABUIIMMa KOja BasKe 33 CAaulhaBarhe
CyIcKor 3aBemiTama.’! HaBeneHn 3axTeBu opMe HUCY IPUMEPEHH OKOJTHOCTHMA
y KOjUMa Ce Halla3e MOTEHIINjaTHH 3aBEIITa0IH (paTHO CTame, MOOMIN3aIlH]a,
MyTOBambe OPOIOM), Te OGUTHO OTEXaBajy BHXOBO caurbaBame.b? PeaHo je ode-
KHBATH JIa KOMaHJIHP YeTe WU JPYTH CTapellnHa BerOBOT WM BHIIIET PaHTa, Te
CTapelrHa OABOjEHOT OAPEAa, OAHOCHO, 3alIOBEAHUK OpoAa, Kao IITO IO MpeT-
MOCTABIU HE TI03HAjy MpaBHIIa 32 CaunbaBamke Mel)yHapoIHOT 3aBelITamka, TAKO
MCTO HUCY T0OPO WIJIM HUCY YOIILITE YIIO3HATH HU Ca MPaBUJIMMa 33 CacTaBJbatbe
CYJCKOT 3aBelmrama,’’ nako 3akon o Haciaehupamy, 6apeM, Kaja je ped 0 BOJHOM
3aBelITamy, YIIPaBo U3 TOT pa3jora, npeasuha MOryhHOCT BeroBOr caunbaBamba
Y TIpeJl HEKUM JIPYTUM JIUIIEM, alli YBEK y MIPUCYCTBY HEKOT O] BOJHUX CTapelIHa.
HcroBpemeno ce Hamehe muTame 300r yera je KpyT Jula Koja MOT'y CAYMHHUTH
BOjHO 3aBelITamke oapel)eH Ha 3HATHO MTUPH HAYWH y OJHOCY Ha OPOJCKO 3aBeITa-
e, Kao 1 3a1ITo ofipe0a 0 MOryiHOCTH caunmbaBaika BOJHOT 3aBEIlTamba U IPex
HEKUM JPYTHUM JIHIIEM Y TIPUCYCTBY BOJHOT CTapeninHe, HUje npeasuhena u y
norsaeny OpojCKOr 3aBelITama, MMajyhu y BUy /1a je BOjHO 3aBEIITake Kao BaH-
peIHu OOIUK 3aBEIITaba HACHTHIHO OPOICKOM 3aBemTarmy 784

3akoHOM 0 HaciehuBamwy MpU3HaTa MOTYRHOCT pacnonaramba 3a0CTaBIITH-
HOM 32 CIIy4aj CMPTH ITyTeM HaBEICHNX BAaHPEIHUX 00JIMKa 3aBeIITama, 300r

KaJsa ce Hasla3® y jomahoj JIyIy, ajy je cpeMaH 3a nciuioBjbaBame. Bux. M. Kreé, D. Pavic, op. cit.,
220; Bopucnas T. baarojesuh, Onusep b. Autuh, Hacregno iipaso, beorpan 1991, 320.

80 TIpema cTaBOBHMA JTOKTPHHE, BOJHO 3aBEIITAE MOTY CAUMHUTH MPUTIATHUIA CTATHOT
cactaBa Bojcke CpOuje, kao mTo cy NpodecHoHaIHa BOjHA JINIA, IMBUITHA JIUIA Y CIIYKOH U BOj-
HHILM Ha CITy’KEHY BOJHOT pOKa, TIPUIaHULIN BEHOT PE3ePBHOI cacTaBa, J0OPOBOJBLIM, KA0 U PATHU
3apobssernnn. Bun. Mnuja badbuh, Hacnegro ilpaso, beorpan 2008, 134; Tumutpuje hepannh,
,.BOjHO 3aBjemitame, y: [sageceiu 1oguna 3axona o nacnehusary Peiiyonuxe Cpouje, IlpaBHu
(akynrer YHusepsurtera y Humry 2016, 185.

81 3HC, ui. 108, cr. 1 u . 109, ct. 1. O mpaBuinma 3a cacTaB/bambe CYJACKOT 3aBCILITAbA,
. 3HC, un. 86-88.

82V reopuju ce UCTHYE JIa je Y3 TAKO CiIoKeHe (popMajHe 3aXTeBe Koje Tpeba 1a UCIyHH
3aroBeIHUK Opojia (Kao U BOjHH CTapelInHa — HAIOMEHA ayTopa pajia) ONpaBIaHo MUTAKE Y KOjoj
MEepH ce OCTBapyje MPaBHO-TOIUTHYKH IIHJb Ja Ce U JUIMMa Ha Opoxy (Kao M JINIIUMa 3a BpeMe
para 1 MoOMIIn3alMje — HallOMEHa ayTopa pasia) oMoryhu cirysxeme jaBHUM (opMamMa 3aBelTama.
Bua. Munom Crankosuh, ,,bposicko 3aBemmrame y cprickoM paBy Uy yIIOPEIHOM IpaBy*, [lpagu
arcusoiu, 10/2014, 493-494.

8 H. Crojanosuh, op. cit., 236; J. Bunauh, op. cit., 1546-1547. Y NOKTpUHHU ce HABOJH J1a je
300r HENO3HaBakba MIPOLEAYPE O CTPAHE CPIICKUX KOH3YJIAPHUX MPEACTAaBHUKA YECT CIy4aj Ja Cy
JTMIUIOMATCKO-KOH3YJIapHa 3aBelITaba PyIJbIBA, [1a CE TOCTABJba MTUTAE 1ITa TPeba TEK OYCKH-
BaTH y IOTJIEly cacTaBJbamba OpOJCKHX 3aBemTama. HaBeneno npema: M. CrankoBuh, op. cit., 493.

84 Tako u: M.Crankosuh, op. cit., 502.
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TIpoITMcaHuX 3axTeBa (hopMme, y BehnHM cirydajeBa 3aBeniTaora he 3ampaBo oHEMO-
ryhutu a cBojy ciio0omy 3aBemirama Op30 U MpaBHOBaJbaHO peasnzyje. CxBarama
CMO /12 je TOTPEOHO YIIPaBo CyIPOTHO: OMOTYhHTH NMOTEHIINjaTHUM 3aBELITA0OMa
Jla y HaBeJICHUM TIPIJINKaMa Ha IITO JIAKIIH U jeTHOCTaBHHjU HAYHH PEan3yjy
U3jaBy MOCIEAE BOJbE, Koja he MPUTOM IPOU3BECTH PABHO JICjCTBO. Y TEPCIICKTH-
BH, MOT'YhH MpaBI HOPMAaTHBHOT ypelera 0BUX 00IMKa 3aBelTama Cy: MPOLIH-
peme Kpyra oiamheHHX JIMIa 3a CacTaBJbakbe BOJHOT 3aBELITakba, TAKO 1a OU Yy
cHTyaljama KaJia ce 3aBeruTajial Haja3u y OOJHUIIM WM CAHUTETY, Fer0BO cacTa-
BJbathe TPeOasio JO3BOJIUTH M BOJHOM JieKapy oapel)eHOr YnHa WIIH TIIaBHOM JIOK-
Topy 6e3 003upa Ha unH;* MoCTojarhe EKCIUTMIIMTHUX ofipenaba Kojuma Ou Guo
IIPOITKMCAHO J1a OPOJICKO 3aBEIITAE MOYKE CACTABUTH U HajCTapuju oHULMp nairyoe,
OJTHOCHO 4JIaH T0cajie KOju MMa MCTO WITM BHUIIE 3BAmbE y CIyKOHM Maryde Kao u
3aIOBEIHUK,® Kao 1 J1a ce OHO MOYKE CAYMHHTH H ITPEJl HEKUM JIPYTHM JIUIEM, a Y
MIPHUCYCTBY 3aMlOBEIHNKA OpoJia Wi HajcTapujer opuirpa mamyoe, OHOCHO YiaHa
nocasie KOji IMa NCTO WIIM BHIIIE 3Bame y CIYKOM maiyOe Kao M 3al0BEeTHHK;
yOnakaBame 3axTeBa (hopMe 00a 00JTHIKA 3aBellITaka y MPaBIly PeayKoBama MoTped-
HOT Opoja 3aBeIITajHIX CBeIoKad’ U CHU)KaBama CTapOCHE TPaHUIIE Y KOjoj MOTY
UMaTH OBO CBOjCTBO; T€ MPU3HABAE TPABHE BaJbaHOCTH HABSACHUM 3aBCIITAH-
Ma ¥y cly4ajy HeMOr'yhHOCTH MOTHUCHBAabha HCTUX Ol CTPAHE 3aBEIlTA0la T
CBEJIOKa, MO/ YCIIOBOM JIa je PasJior 3a TO EKCIUTHIMTHO HAaBEICH y mhrMa.’®
Wmajyhu y Buay na 3akoH o HacieuBamwy He HOpMHUPA HAYHH YyBamba BOj-
HOT 3aBeIlTama, TO je mocTojehy perynaruBy de lege ferenda notpedbHo n0nyHU-
TH ¥ ofiroBapajyhum openoama o HEOMXOIHOCTH CaCTaB/bakbha OBOT 3aBEIITAA
y BHIIIE IPEMEpaKa, Te 00aBe3u oBJIamheHor JTula Jia jelaH TpUMepaK JI0CTaBU
MunucrapcTBy o0paHe y IIHJbY HBETOBOT TaJber IpociehBama Ha dyBambe Cyay

85V parHHM yCIOBHMa, HA CAUYHI>aBAbe BOJHOT 3aBEUITAbA MOTY C€ OJUIYYUTH OOJIECHU
WM palbCHU BOJHUIIH, KOJHU Ce Hasla3e y OOJHMIM, CAHUTETY, CKIIOHHIITY WK CY C€ 3aeCHIIH Ha
HEKOM JIPYT'OM MECTY IJI€ je IIPHCYCTBO BOJHOI' CTapelInHe HeMoryhe Hiln TEIIKO 0CTBapJbHBO.
Bun. U. babuh, op. cit., 135.

86 OCHOB 3a OBAKBO pEIlIeHE MPO3KIIAa3H U3 3aKOHA O TIOMOPCKO] TIIOBHAOH, Cryscoenu iia-
cnux PC, 6p. 87/2011, 104/2013, 18/2015, 113/2017 — npyru 3axon u 83/2018, xojum je y w@i. 96, cT.
5 mpoIMCcaHo J1a 3aIlI0BEAHNKA OpoJa y CiIy4ajy CMPTH, CIIPEYEHOCTH HIIN OZICY THOCTH, Y CBUM
HErOBUM oByalnhemuMa 3aMerbyje HajcTapuju oduunp nanybe, kao U U3 3aKoHa O MJIOBUAOH U
JyKaMa Ha yHyTpalmuM Bogama, Cuyocoenu inacnux PC, 6p. 73/2010, 121/2012, 18/2015, 96/2015
— 1p. 3akoH, 92/2016, 104/2016 — np. 3axoH, 113/2017 — np. 3akown, 41/2018, 95/2018 — np. 3aKoH,
37/2019 — np. 3akon, 9/2020 u 52/2021, kojum je y wi. 142. cT. 3 mpeaBuljeHo a yciaen Hampen
HaBEJCHUX pa3jiora, 3aloBeJHIKa Opojia y CBUM HEerOBIM OBIaIThemhMa 3aMerbyje WiaH I10caje
KOjU MMa UCTO MJIM BUILC 3BambE y CIIYkKOH nmairyde Kao ¥ 3aI0BEeIHUK.

87 OBaxBo pemremse je mpuxBarao u Cpricku rpahancku 3akoHuK u3 1844. roqune y 4. 447,
ay cily4ajy caunibaBarba 3aBellTamba 3a BpeMe para, IoIuiaBe, Opo10IoMa HIlK BEJIMKE CHHJIEMHUj]e.

8 YV mojennHIM CaBpeMEHHM €BPOICKHM MOPenMa, Kao MITO Cy, IpuMepa paan Yemika,
[Nosecka, @pannycka u Uranuja, youssrBa je TeHACHIN]A yOTakaBama (GOPMaTHUX YCIIOBA ITyHO-
Ba)KHOCTH BaHPEHUX 3aBELITamba, Koja JI0JIa3H JI0 U3paxaja Kpo3 pa3HOBPCHE 3aKOHCKE COITYIIH]e.
Bua. nerasmuuje: J. Bunuh, op. cit., 1554-1556, 1558-1559 u 1561-1562.
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Ha YHMjeM MOAPYYjy je 3aBelITanal nMao mocieame npedusanumre.’’ C apyre
cTpaHe, ofpe0e Koje cy nmocBeheHe NMOCTyIamky ca CAuMbCHUM 3aBEIITakheM Ha
HOMOPCKOM Opojty U Opoay yHyTpallibe mioBua0e”’ Tpedasio ou 06jeIuHUTH ca
HACIIeTHOMIPABHUM HOpMaMa O OpPOJICKOM 3aBEIITambY.

[NocTojehe pereme 0 BpeMEHCKOM BaXKekby OPOZICKOT 3aBEIITamka IIpeMa KOjeM
OHO IPECTaje J]a BaXKH 110 HCTEKY TPUIECET aHa OJf oBpaTka 3asernTaorna y Cpoujy,”!
[Ipennanprt ["pahanckor 3akoHMKA JOMYHHUO j€ TMPEJIOroM IpeMa KojeM OHO TIpe-
CTaje Jia BayKU MPOTEKOM HaBEJCHOT pOKa M O]l MOMEHTa UCKpIaBamba Ha KOITHO
JpKaBe y K0joj IOCTOjH UIIIIOMATCKO-KOH3yIapHO npenctaBHuinTBo Cpouje.’?
OBakBa coNyIlHja je MPUHITUIIH]SITHO Y CKIIaTy ca pememnMa mpuxBaheHnm y
YIIOPEIHOM MpaBy, MpeMa KojuMa e BPEMEHCKO BaXKEH¢ OPOJICKOT 3aBelITamha
paudyHa oj] MOHOBHE MOIYNHOCTH CaunbaBambha 3aBEITaba Y HEKOj OJ1 PEIOBHUX
¢dopmu.” Nmak, ocTaje MUTambe BETOBOI BPEMEHCKOT Baykerha 3a CIIydaj Kaja 3a-
BElITaJall HUje HaIyCTHO I'PaHulIe Hallle 3eMJbe. Y IJby Beher crenena npasHe
CUT'YPHOCTH, HACJICTHOMPABHUM MPOMUCHMA TPeOasio OU MPEIBUICTH PEIlCHC
IpeMa KojeM OHO Y OBOM CITy4ajy IIPecTaje a BaXKH Y pOKY O TPUICCET aHa Of
MOMEHTa KaJia ce 3aBellTaiall HCKpIao ca Opoaa Ha KOjeM je CaYMHHO 3aBellTa-
1€, OTHOCHO O] JaHa 3aBPILETKa HEroBOT MMy TOBamba opogomM.”

Hajzan, nmajyhu y BUIy YMIB-EHAIY J1a C€ y TaHAIHEC BpeMe 3HaUajaH 1e0
caobOpahiaja oy1BHja Ba3yIIHUM Ty TEM, T€ Jia C€ MOTCHIIMjaTHH 3aBEIlITaIal] TOKOM
MyTOBaka Ba3yXOIJIOBOM HE HAJA3d y OMTHO APYTavunjuM KHUBOTHUM OKOJIHOCTH-
Ma, HETo IITO je TO CIy4Yaj KaJa ce Hajas3| y yCJIOoBHMa IJI0BHI0E, TO CMO CTaBa
Jla je Kao BaHPEeJHU OOJIUK 3aBelnTama de lege ferenda noTpeOGHO HOPMATHUBHO
YPEAUTH U 3aBELITabE KOje O ce caunmbaBalio y jomahem Ba3ayxoriosy.”

4. O IIOTPEBU PEOOPME HACJIEHOITPABHMX HOPMI
O OBJIMIINMA 3ABEIITABA Y CBETJIY U3A30BA
CABPEMEHOI" JIOBA

CBenoiy cMO YHI-EHHIIE JIa Ce CaBPeMeHH cBeT cBe verrhe cycpehe ca u3a-
30BUMa MOMYT MaHAeMHja, eIeMEHTAPHUX HEMOro/a 1 IPYTUX HEMPEABUIUBUX

8 1. babuh, op. cit., 135-136; J. Buauh, op. cit., 1548.

90 3aK0H 0 OMOPCKO] IIOBKA0H, uit. 104, cT. 4-5; 3aKOH 0 MIIOBH/I0H ¥ JlyKaMa Ha yHYTpa-
IIEBUM BoJlaMa, uil. 149,

91 3HC, ui. 108, crT. 2.

92TII'3C, wi. 2612, ct. 2.

93 CioMeHyTO 3aKOHCKO pelIetbe IpuxBarajy, npuMmepa pagu: [3® y wir. 994; 31 y ui. 615
u 3T y un. 730.

94 C. Mapkosuh, op. cit., 216; M. Kre¢, D. Pavic¢, op. cit., 220-221.

% MoryhHocT caunmaBamba OBOT 3aBellTama npuxsBaheHa je y 60CaHCKO-XepIeroBauykom,
YEIIKOM, [T0JbCKOM, UTAJMjaHCKOM M CHIJIECKOM IpaBy, a Omna je npensulena nu 3aKoHOM O Ha-
ciehuawy CAIl BojBoaune u3 1975. ronuue. Bua. J. Buauh, op. cit., 1568.
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OKOJTHOCTH. TaKo Cy MmaHaeMuja KOpoHa BUpyca U pa3sHOBpcHE Mepe koje je Cpouja
npeay3ruMana y ujby BeHOT cy30ujama, a KojuMa je orpaHrueHa cio0oza Kpera-
ma (00aBe3Ha caMOM30IaIlfja, TOTHUITH|CKH 9ac),”® 3a MOCIEANITY MMalle Cy/KEHe
MoryhHOCTH 3a peayin3anujy cio0oje 3aBemTama 300r HeAOCTYITHOCTH BEITUKOT
Opoja 3akoHOM 0 HaciehuBamy ypeheHuX 00IMKa 3aBeIITamkAa.

Pa3zor 3a To Hana3u ce MPEBACXOIHO Y YHHHCHUIIH J]a CaulbaBamke BehuHe
penoBHUX 00JIMKa 3aBelITamka IMOIpa3yMeBa HEOITXOMHOCT yuelTha Hocuana jaB-
Hux oBnanthema. [Iputom, MOy IITEHOCT CBOjepyYHOT U TUCMEHOT 3aBEIITAkha
MpeJl CBEIOIMMa, Ka0 PEOBHUX U MPUBATHUX OOJIMKA 3aBEIITamka, Y IEPUOTy
MPUMEHE CIIOMEHYTHX Mepa HUje y MOrIey CBUX MMOTCHIIM]aIHIX 3aBellTajiala
MOTJIa HaJJOMECTUTH HEMOTYhHOCT omtacka KO jaBHOT OeJIe)KHUKA WU CYIHje
y LIMJBY CaYWbaBaka jJaBHOT 00JIMKa 3aBeriTamba. OBO CTOra IITO je CaYlbhaBambe
CBOjepYYHOT 3aBellITarka MOryhe caMo ofl CTpaHe JUIa Koja Cy y CTamy Jla T'a Ha-
MUY U TOTIHINY U UMajy O4yBaHO 4yJIO BUJIA, IOK CE€ MUCMCHUM 3aBEIITamhEeM
Mpe]] CBEIOIMMa MOTY CIY>KHTH HCKJbYUMBO IMHCMEHA JIUIA, KOja Cy Y CTamy Ja
ce TOTIUINY U UMAjy O4yBaHO 4yJIO BUJIA.

W3 maBenmeHmx pasinora, a y3umajyhu y o03up u HeeqyKoBaHOCT, Kao | Te-
JKEbY Ka TIPaBHO] CUTYPHOCTH, 332 OYEKHBATH j€ 1a Y IPAKTHYHOM JKHBOTY BehuHa
rpahana TeXu Aa pealn3yje CBOjy MOCCIBY BOJBY YIIPABO ITyTEM HEKOT OJT jABHUX
3aBemTama. CTora je HeCyMIbMBO Ja Cy y TIEpPHOAY MaHIEMHje U CIIOMEHYTHX
pPEeCTPHUKITHja, MOTYNHOCTH 3a pealin3alinjy cI000e 3aBelTama, y ONTHO] MepH
Ouie cyKeHe, HAPOUUTO HajCTapHjuM rpahannMa, Kao Aeiy MOoIyJanuje KojH, 1Mo
TIpaBHITY, Hajuenihe U cacTaBJba 3aBemTame. thuMa cy moce6HO Moria OUTH TT0-
roljeHa HEMHUCMEHA JIUIa, Ka0 U 0CO0e ca MHBAIMIUTETOM, UMajyhu y BUIy unmse-
HUILYy J1a 32 HaBeJICHEe KaTeropuje 3aBeliTaiana, CauubaBambe HEKOT O JaBHUX U
PEAOBHUX 00JIMKA 3aBelITamka MPEACTaBJba jeUHY MOIYRHOCT fa peanusyjy
CBOjy 3arapaHTOBaHy 0001y 3aBEIITamka,”’ OCHM y CIIyYajy KaJa Cy UCITYhEHH
YCIIOBH 32 MyHOBAKHOCT YCMEHOT 3aBellTama. MehyTum, He MoXke ce ca CUTyp-
Homrhy TBPAWTH HHU J1a je TIOCTOjar-¢ YCMEHOT 3aBellTama, Koje oMoryhyje pea-

%6 Y KOHTEKCTy HaBeIEHOT, HaroMeHyheMo [1a je mpema pesynTaTuMa HCTpakuBama beo-
rpaJIcKOr EHTpa 3a JbyJCKa Mpasa, KojuM je odyxsaheno 39 npxxasa EBpone u ogHocu ce Ha
Mepe Koje ¢y yBeaere a0 20. anpuia 2020. roauHe, orpaHuYCHE MpaBa Ha cli0001y KpeTama 10
kojer je nouuto y Cpouju, 6uito jenHo ox HajapacTuuHujux y EBpomnu. Pesynraru ucrpaxuBama
beorpasckor LeHTpa 3a JbyJcKa IpaBa [okasalu ¢y Ja cy y 69% npxasa EBporne yBeneHe mepe
KOjuMa je orpaHuueHa ciodoa Kkperama, y 18% npixasa je yBeIeH IIOJIUI]CKH Yac, JOK Cy CaMo
y 15% npxaBa yBeJeHe Mepe Koje JI0JaTHO OrpaHnYaBajy cio0oqy KpeTama CTapujux ocoba.
Oipanuuerse croboge kpeitiarwa ipahana Cpouje 3a epeme iiangemuje supyca COVID-19 jegno og
Hajgpactuuynujux y Eepoiiu, noctymHo Ha: http:/www.bgcentar.org.rs/.

97 TIpey3sero u3: J. Buauh, ,,FIcKIbyuee U3 paBa Ha HYKHH JICO ca OCBPTOM Ha OrpaHnye-
Hy MoryhHoCT paszbamtumemna yciuea naaaemuje COVID-19% y: Xapmonusayuja cpiickot u ma-
hapckoi tipasa ca upasom Espoiicke ynuje, llentap 3a u3naBauky aenarnoct [IpaBHor pakynrtera
y Hosom Cany 2022, 300-301.
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T3aIMjy cI000/e 3aBemTama Kaja To Hije Moryhe YYUHHUTH HU Y JeHO] IPYTO]
(hopmu, yBEK MOTJIO J1a YMakU HEraTHBHE MPAaBHE aClIEKTe OrPaHUueHa CII000/1e
3aBeINTAjHUX pacrioarama y BpeMe manaemuje. Pasor 3a To Hamasu ce y Beh cro-
MEHYTO] YUEEHUIIU JIa j& Y CPIICKOM IPaBY MYHOBAXKHOCT YCMEHOT 3aBEIITakha
YCIIOBJbEHA MIMPOKUM CTAHIAPAOM — MOCTOjalEM U3y3ETHUX OKOJHOCTH, KOje
HU MpuMepa paau Hucy HaOpojaHe. [locTaBiba ce muTame Aa Jiu MPUIIUKE, KAo
HITO CY: KPUTHYHA EMHUIEMHOJIONIKA CUTYyallnja, TpeonTepeieHoCT 31paBcTBEHOT
CHCTeMa, IOCTOjambe BEJIMKOT Opoja OonmHuna y KoBua cucreMy npemnyHux XocIu-
TaJIM30BaHUX TAIlHjeHaTa, HEMOT'YRHOCT MPUCTYTIA CYaHja U jaBHUX OeNe)KHUKA
y ucte, 00jeKTHBHO HerocTojeha MoryhHOCT 1a y OBaKBUM yCIIOBHMA ITOTEHIUjaI-
HU 3aBellTaNall u3jaBu CBOjY MOCIE/IbY BOJBY Y HEKOM OJ] PEIOBHUX M IIPUBATHUX
00uKa 3aBellTama, YaK 1 J1a je MUCMEH — IPECTaBbajy U3y3eTHE OKOJIHOCTH
Ha KOj€ je MUCITHO 3aKOHOaBaIl HOpMHUpPajyhu 0Baj YCIIOB ITyHOBAKHOCTH YCMEHOT
3apemTama’? [la i O XUMOTETUYKH IIOCMATPaHO, YCMEHO 3aBEIITAlke CAUHECHO
Yy OBaKBHM OKOJTHOCTHMA OMIIO TyHOBa)kHO? Hama ce unam 1a 61 onroBop Ha CIo-
MEHYTO MTUTAkhE MOPA0 OUTH MO3UTHUBAH. Y CBAKOM CI1yuajy, yIIpaBo jeJlaH OBAKaB
’KHUBOTHU MTPUMEP Y BpEMe MMOCTOjarba HE TAKO JIABHE KPUTHYHE STTHIEMHOJIOIIKE
CHTYyaluje ¥ IpaBHE HeJOYMUIE Koje oH Hamehe, IpeIcTaBIbajy obap mokas3aresb
3aKOHOMABITY J1a je onpehena pedopma HacTIeTHOPAaBHUX HOPMH, TIOCEOHO y BpeMe-
HY y KOM€ )KUBUMO, HEOIIXO/[HA: Y MPaBIly yBol)ermha HOBUX 3aBEIITAjHUX 00JIMKA
WK TIpuiIarohasama Beh moctojehux OKOJHOCTHMA Y KOjUM KUBHMO.”® %

5. 3AKJbYUHA PASMATPABA

Ha ocHoBy ananmnse Bakehe 3aKOHCKe peryiaTuBe MMOCBeheHe 3aBelITajHoj
CIOCOOHOCTH M OOJUIIMMA 3aBellTamba, Te MPONUCAHUM 3axTeBrUMa (opme, of-
HOCHO YCJIOBHMA IO IPETIIOCTABKOM YHjeT UCIYHEHha j€ 3aBEeLITarbe Ty HOBAXKHO,
3aKJpydyje ce a y IHMJbY HheHOT yHanpehema nMa Mecta oapel)eHnM HopMaTHB-
HUM KOpeKIIfjama.

JHomahe 3aKOHOIAaBCTBO ONpaBAaHO MOCTaBJba HUXKY CTAPOCHY I'PaHUILy 32
CauMmbaBamk-e MMyHOBAKHOT 3aBEIITamha, YUMe aUpPMUIIE 3aBEIITajHy CI000TY.
Wnak, y3umajyhu y 003up pasiiore 3alTUTE HEIOBOJHHO 3PEIIUX MAJIOJICTHUX
JMIA, Y paay ce 3aja’keMo 33 OIpaHHYCHE IbUXOBE 3aBEIITajHE CIOCOOHOCTH Y
NorJiely JOCTYITHOCTH 3aBEIITajHUX O0IHKa, HA HAYMH KOjU OU MOApa3yMeBao

98 Tako u: Tamapa Byphuh-Munoumesuh, op. cit., 449.

% Yuuehu 0CBPT HAa HEOMXOIAHOCT MOCTOjarba O0JIMKA 3aBEIITaba KOjU 01 MOTJIH OJIOBO-
PHTH YCIIOBHMA CaBPEMEHOT J100a, He MOKEMO, a J]a HE CIIOMEHEMO IOCIICbUX FOINHA CBE aKTY-
CJIHUjy TeMY TaKO3BaHHX EJICKTPOHCKUX 3aBeliTama. MelyTnm, kako Ou HBHXOBa aHAJIN3a MO
o0uMy npeBasuiiasuia rpaHuLe OBOT pajia, ayTopH he y HapeaHOM IEPUO/Ty OKJIOHUTH OTPEOHY
HaXKkby U HaBEJICHOM IUTAbY.
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HCKJBYYHNBO MOTYNHOCT KopumThema jaBHIX 3aBemTama. [lomasehn ox cTasa ga ce
3aBelITajHa CIIOCOOHOCT Y MHOT'MIM aCIIEKTUMA Pa3JIMKYje OJ1 IIOCJIOBHE CIIOCOOHO-
CTH, T€ J1a CTIOCOOHOCT 3a pacyhnBame Kao CyOjeKTUBHH YCJIOB 3aBEIITajHE CIIOCO0-
HOCTH Tpeba oqMepaBaTi UCKJBYYMBO peMa MOTPeOU 3a CAaunhaBambe 3aBEIITAbA,
HErOBO Mpelu3HHje oipeh)embe y 3aKOHCKOM TEKCTY CMaTpaMo CBPCHCXOIHUM, TIpe
CBera y LIUJby aJiekBaTHUjer o0e30ehema nomroBama codo/e 3aBerirama. Bulhema
CMO M 112 y TIOTJICAY 3aBelITamka MPHUINKOM YHjeT cadihaBamba HUje OM0 HCITyHheH
OMJI0 KOjU OJ1 YCJIOBA KOjU TBOPE 3aBELITAajHY CIIOCOOHOCT, Kao jeJUHY CaHKLIU]y
Tpeba MPOoIHCcaTH HEroBY HAIITABOCT, UMajyhul y BHIY HCTH 3Ha4a] KOjH OBH yCIIO-
BU UMajy 3a (hopMUpae MPABHO PEICBAHTHE BOJbE 3aBEIITAOIA.

Kao moryhe mpasie npaBHOT ypehema MpuBaTHUX OOJIMKA 3aBEIITama y
OynyhHOCTH, BUIUMO: IPEIU3UPAKHE 3aKOHCKUX HOPMH KOjUMA CE PEryITUIILY
HAYHMH TIOTIHCUBAkha CBOJEPYYHOT M MTUCMEHOT 3aBelITarmba Mpell CBeIONNMa;
YCJIOBJbaBakhEe MYHOBAXKHOCTH CBOjEPYYHOT 3aBeIITaha Ha3HAYCHEM JIaTyMa
ETOBOT CauHhaBarba; OJIKe TepUHUCAmHE KapaKTEPUCTHKA OKOJTHOCTH Y KOjuMa
je Moryhe cauMHHUTH YCMEHO 3aBEIITAE H YCIOB/haBAKE HETOBE My HOBAXKHOCTH
MIPUCYCTBOM Mamer Opoja 3aBemTajHUX CBeZoKa. HajBaskHIje KOPEKITHje jaBHUX
00MKa 3aBellTama orjieaaine Ou ce y: MponucCHBamby 00aBE3HOT IPUCYCTBA JIBa
3aBeITajHa CBEAOKA Y CBHM CHTYyaIlHjaMa BaHPEIHOT MOCTYIIKA MOTBphUBama
JjaBHOOEIIeKHUYKOT 3aBEIITaa; MPEIIU3UPahy 3aKOHCKE HOPME O HAUUHY HBUXO0-
BOT MOTIHCUBAKkA O] CTPAHE JIMIIA KOje TO HUje Y CTamy J1a YUHHU; PeAYKOBAY
Kpyra Jiniia oBjanrheHux 3a cactaBjbamke Mel)yHaApOIHOT 3aBeliTama; Te yoma-
YKaBamy CTPOTHX ycIIoBa opMe BOJHOT M OPOJICKOT 3aBemTama. [locmaTpano ca
acCIeKTa MOTIYHU]er OCTBapea cI000/e 3aBeliTama, y JomahemM nmpaBHOM cu-
CTEeMy TOXKeJFHO OM OMIT0 HOPMHUPATH M MOTYRHOCT caunmaBama TajHOT jaBHO-
OCJIeKHUIKOT 3aBEIITakha, KA0 U 3aBeIITaka KOje Ce CaulbhaBa Y Ba3yXOILIOBY.

Haj3am, kako 6u cpricko ImpaBo MIIIIO Y KOPaK ca U3a30BHMa KOje Cy TPETXOIHE
TOJIHE JIOHEJIC YOBEYAHCTRY, a y IIUJby oMoryhaBama CBaKOM 3aBEIITajHO CIIOCO0-
HOM JIMITY Ja peaju3yje CBOjy YCTaBOM rapaHTOBaHY CJI000IyY 3aBelITama, BUl)ema
cMo n1a je de lege ferenda moTpeOHO HOPMUPATH HOBE OOJIMKE 3aBEIITAA HIIH
Heke o1 Beh mocTojehnx o0auKa MpUIaroJuTH OKOJTHOCTHMA y KOjUMa YKUBHMO.
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Abstract: The validity of a will is conditioned by the existence of the testa-
mentary capacity at the time of its creation, existence of certain qualities regar-
ding the testator’s will, as well as the the requirement that the will of the testator
must be expressed in the form and under the conditions provided by law. The
aticle primarily focuses on certain substantive legal assumptions of the validity
of will, as well as on formal legal assumptions of its validity, specifically, on the
testamentary capacity and forms of will, and the prescribed form requirements
regarding existing forms of will, i.e. the conditions under which they can be ma-
de. By analyzing the current statutory provisions that are dedicated to the men-
tioned issues, from the point of view of the ruling doctrinal positions, as well as
legal solutions accepted in other countries, certain deficiencies are identified in
their legislation as well as in the application of these solutions in legal practice.
In the paper, the authors propose the necessary changes and supplements in order
to obtain a higher quality, as well as a more comprehensive way of regulating the
analyzed institutes in the domain of the testamentary inheritance.

Keywords: will, testamentary capacity, forms of will, nullity of will, will vo-
idability.
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