OpurrHallaH HayIHU Pa 339.54:061.1(100)]: 004.738.5
doi:10.5937/zrpfns57-48281

Upaio Jb. JJluswax

Vuueepsuiueiu y Hosom Cagy
Ipasnu gpaxyniveiu y Hosom Cagy
D.Divljak@pf.uns.ac.rs

ORCID ID: 0000-0001-7698-0189

I[TPABHU CUCTEM
CBETCKE TPTOBUHCKE OPTAHU3ALIMJE U
EJIEKTPOHCKA TPT'OBUHA

Caxnceimiak: Y pagy ce pasmaiupa guuie OUTHHUX HUILARA 8e3AHUX 3d peTy-
JUcarve eneKiponcKe plosuHe U pUxo8y uHkopiopayujy y ipastu cucitem CTO.
YV ipsom peqy ipegmein uctupasicusarba je peiesaniunociu wociiojehel upasnol
OK8Upa 3a 08y Hogy obnactd, y3 iioceban ghoxyc na Oiwiuu ciopazym o pioeuHU
yenylama. 'Y wiom okeupy ce pazmaiipa u upuctidyil ipaxkce pewasarsa ciioposa
y gaiiom ceimeniny. Y pagy ce pazmaiipajy u uHCIUUIUYYUOHAIHY HATOPU KOjU CY
upegyzetiu y CTO ca yumem ga ce pelynuwe enexkiuponcka wpiosuna. Ilocedomno ce
cuctiemMamu3ujyjy u KpUuiuyuKy anaiu3upajy Heku og motyhux ipasaya genosara
U gajy ipegro3u 3a peaiHo Clipo8og/buUea pewerba 3a Upooem lipagre petyrayuje
y gaiuoj obnaciuu.

Saxmyuyje ce ga je enexiuponcka ipioguna iipeg CTO iociiasuna Komiliex-
CaH UpAagHU U3a306 HA KOJU je HYIHCHO YPLeHWIHO U WO Yelosulliuje 0glo8oputiu.
Mehyiuum, iiociuojeha iipasna ipasuia ose opilanusayuje cy camo y Marbem
geny ipumenmsusa na gaiy oonaciu. Iloxywaju ga ce pene@aniuHociu gaiiux
ipasuna upowupu iyiem iparxce pewagarsa ciloposa y CTO, umajy oipanuuen
gometu. C gpyle ciipane, aKiu8HOCIUU HA UHCIUUILYYUOHATHOM YHaupehersy
iyiuem ipetosapa y CTO cy bnokupanu 3001 paziuduiduitx no3uyuja 3emasa
ynanuya. Cilola cmMaiupamo HeouxXogHUM Kpeuparbe peaiuciuudkol upuciuyia
KOju Ou OUO WUPOKO UPUXEAUBUS, A KOJU OU KOMOUHOBAO U3PAGY HAJOTMIUUIUX
Upasuid, y3 UCUOEpeMeHO peulasarse UpaKuudHux UUared 6e3aHuX 3a eJeKupoH-
CKY WUPLOBUHY.

Kwyune peuu: Ilpasnu cuciiem, Ceetticka iupioguHcKa oplanuzayuja, eiex-
WpoHCKa WPTosUHA, UPABHU U3A308U, pobe, ycayle, MOYAU Upasyu gerosarsa.
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1. YBOJI

[Nocnenmux neneHrja cBeTcka eKOHOMHja ce PaJUuKalHO MEHha HACTAHKOM
€JIEKTPOHCKHIX TEXHOJIOTHja M pa3BOjeM EKOHOMH]E 3aCHOBaHEe Ha 3Hamy. ExcraH-
3MBaH PacT eJIEKTPOHCKE TPrOBUHE NMa MHOTOOpOjHE MO3UTHBHE APYIITBEHE U
EKOHOMCKE YUWHKe,' aju U MoTeHIMjaj ja u3azoBe nmopemehaje 6e3 mpecenana
Ha CTPYKTYpY U oOpasail Mel)yHapoaHe TProBuHe U BeHO perynucame.” OBakas
Pa3Boj je HyKHO Ha HallHOHAJIHOM M Mel)yHapOIHOM IIJIaHy Ha THEBHU PEZ CTaBHO
U JIOHOIIEH:E oAroBapajyhe mpaBHe perynaTruBe 3a eNeKTPOHCKY TProBHHY. Y TOM
OKBHUpY, oHa 1 32 CBETCKY TPrOBHHCKY opranmu3aiujy (y najsem texcty: CTO),
M0CTaBJba IIHMPOKE M3a30Be, Ha Koje Tpeba aeKBaTHO OArOBOPUTH.>

Y TOM KOHTEKCTY, CMaTpaMo aKTyeIHUM U IOTPEOHUM Jia Y pasly KOjH CIeoH
pPasMOTPUMO BUIIe OUTHUX MUTakha BE3aHUX 32 PETyIUCAbE CIEKTPOHCKE TPro-
BHHE U BUXOBY HHKopHiopanujy y npaBau cucrem CTO. Y npBom peny ce pas-
Marpa pelieBaHTHOCT mocTtojeher mpaBHOr OKBHpa 3a OBY HOBY 00J1acT, y3 ocebaH
¢okyc Ha Oty cropazyM O TPrOBUHH yclyrama. Y TOM OKBHPY c€ pa3MaTpa
W TIPUCTYTI IIPaKce pellaBama CIopoBa y 1aToM cerMeHTy. Mcro tako y paay ce
WCTPaXXyjy MHCTUTYIIMOHATHHU Hamopu Koju cy npenysetn y CTO ca musbeM ga
ce peryiulie ejleKTpoHcka Tpropuna. [loceOHO ce cucTeMarnsyjy U KpUTHUKH
aHATM3WPajy HEKH o MOryhux mpaBalia JejoBama u J1ajy MPeasio3n 3a peaHo
CIIPOBOJIJbMBA PEIliCHha 3a MPOOJIEM MPaBHE peryJaluje y 1aToj o0JacTu.

2. TIPUMEHA AKTYEJIHOI' ITPABHOI' CUCTEMA
HA OBJIACT EJIEKTPOHCKE TPI'OBUHE

2.1 IlnpexTHa npumena npasuia CTO

Ha mehynapognom myntunarepainom HuBoy y okBupy CTO, He mocrtoje
IpaBHJIa Koja Ce OJHOCE HCKJBYYHBO Ha 00IacT eneKkTpoHcke Tpropute.* OBa cu-
Tyallyja je JIOTH9Ha, jep y To BpeMe Huje Omito Moryhe mpeIBuIeTH JaIeKOCeKHY
1 Op3y eBOINYIIH]Y U pa3B0j EIEKTPOHCKE TEXHOJIOTHjE U FbeH TPOBUHCKH YTHIIA].

! Federico Marengo, ,,Regulating Data Transfers through the International Trade Regime”,
17 Manchester J. INT’1 ECON. L. 266, 2020, 266

2 Rajan Sabitha Neeraj, “Trade Rules for the Digital Economy: Charting New Waters at the
WTO”, 18 WORLD TRADE REV. S121, 2019,122

3 On ocumBama CBercke Tprosuncke opranmsamuje (CTO) 1995. ronxnue, HajcHaAKHU]H
€KOHOMCKH PAaCT je MMaJjia yIpaBo eeKTPOHCKA TPrOBUHA. EKOHOMCKH Pa3Boj. Ymop: Stewart A.
Baker, Peter Lichtenbaum, Maury D. Shenk, Matthew S. Yeo, “E-Products and the WTO”. In Int’] L.
(Vol. 35), 2001, 5

4 Karolina Mickute, “The Role of the WTO DSB in Modernizing WTO Law on E Commerce”,
International Comparative Jurisprudence, 5(2), 2019, 119

1056



360puuk pagosa [IpaBHor paxynrera y HoBom Cany, 4/2023

MehytumMm, ciopazymu CTO Koju peryaunry maHallmbiu MyJITHIATSPaATHI
TPTOBHHCKH CHCTEM MIOKPHBA]y IIMPOK CIIEKTap acreKkara MpeKorpaHuIHe TPro-
BUHE U CTOra MOTEHIIN]aJIHO MOT'Y OUTH U MPUMEHIbUBHU Ha SJICKTPOHCKY TPro-
BUHY, HaKO Cy HACTAJIM Y BPEMEHY KaJia Ce 3a Ty TPrOBHHY HHUje HU 3HAJO0. Y TOM
KOHTEKCTY, Ka0 MPETXOJHO MUTAkE CE IIOCTABIha PEIEBAHTHOCT MocTojeher mpas-
Hor cuctema CTO, 0MHOCHO BeroBa ,,0MPEMIBEHOCT™ 1a ce OaBU OBUM MIPOIIECOM.

U 3amcra, y rpymnu noceOHUX criopasyma U aHeKca, Mo)KeMo npoHahu zerno-
BE IbMXOBE PEryJIaTHBE KOje CY JUPEKTHO MPUMEHUBE Ha CNIEKTPOHCKY TPrOBHHY.
Y TOM KOHTEKCTY, Tpeba rmocedHo criomeHyTH Criopa3zym 0 HHPpOPMAITMOHUM TEX-
Honorujama (Information Technology Agreement (ITA)).> Ou ce oxHOCH Ha TH-
Tamke TProBUHE MPOU3BOAMMA HHPOPMAIIMOHE 1 KOMYHHKAI[UOHE TEXHOJIOTH]E,
KOjH Cy HEOIXOHH, jep (hopMupajy HHPpacCTPyKTypy 3a OBY TPTOBHHY, K20 IITO
Cy padyHapH U TelleKoMyHHUKaInona onpema. Mcro taxo, mpasuia CTO o obaBe-
3aMa y (PMHAHCH]jCKUM ycllyrama cajpiKu MojefrHe oapede Koje ce MOTy OJ[HO-
CHUTH Ha 00JIaCT ENEKTPOHCKE TProBuHE.®

U koMyHUKaIIMOHE U HHPPACTPYKTYPHE YCIIyTe Cy MOCEOHO BasKHE 3a yCIexX
eJIEKTPOHCKE TProBuHE, Oyayhu ma ycimyre m3Ham cBera oMoryhaBajy OCHOBHHU
MPUCTYII 3a JlaJbe KOMEPLIHjaHe TpaHcakiyje. To YKIbyuyje NPUHIUIIE OTUTH-
K€ KOHKYPEHLHje KaKo O ce OCUTYPao IMPUCTYTI JaABHOCTH TEIEKOMYHUKAI[HOHE
mpeske.” CTora HUje HU Yy/IHO Jia ce 1 mocebaH AHEKC KOjU ce OJHOCH Ha TEJIEKO-
MYHHKaIHje TUPEKTHO pedepuliie Ha HEKe aCleKTe eIEKTPOHCKE TProBuHe.®

2.2. PeseBanTHOCT OCcHOBHUX cropa3zyma CTO
3a 00J1aCT eJIeKTPOHCKE TProBUHE

2.2.1. Penesantunociu Ciiopazyma o Wplo8UHCKUM acilekiuuma ipasa
uHntuenexiyanne ceojure u Omuinel cilopasyma o yapuHama u uplosuHu

On mpaBuia Koja ce AUPEKTHO alid ¥ MapIHjaTHO OJHOCE Ha CICKTPOHCKY
TProBUHY, 3HAYajHU]jE j€ YTBPAUTH PEICBAHTHOCT Haj3HAYAJHUJUX CIIOpa3yMa
CTO xoju ce omHOCce Ha pode, ycIiyre U paBa HHLyCTPUjCKE CBOJUHE M YTBPIUTH
MoryhHOCT 1 Mepy OTEHLIMjaIHE TPUMEHE BHXOBUX MPaBHUJIa U Ha €IEKTPOHCKY
TPTrOBHHY.

5 CnopasyMm 0 HH(GOPMALHOHUM TEXHOJIOTHjaMa je BUILIECTPAHH CIIOPa3yM KOjH CTYIIHO je
Ha cHary 1997. ronune.

¢ ITap. (n) WTO Understanding on Commitments in Financial Services provides ce ogHocn
Ha Mepe Koje cripeuaBajy mpeHoc nHpopmanuja uiu oopary GuHaHCHjCKUX HHGOpMaIuja, yKIby-
qyjyhu nmpeHoc nogataka eneKTPOHCKUM ITyTeM.”

7 Bashar H. Malkwaj, “E-Commerce in Light of International Trade Agreements: The WTO
and the United States-Jordan Free Trade Agreement”, 15 INT’1J.L. & INFO. TECH. 153, 2007, 156

8 Art. 5(c) AHekca o TenekoMyH#uKaljama — Annex on Telecommunications.
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IITo ce TM4Ye MHAYCTPHUjCKE CBOjJUHE, CHTYaIlHja je jacHa. OUuTIeaHo je aa
je 3amTHuTa nmpaBa HHAYCTPUjCKE CBOjJUHE O]l BUTAJIHOT 3Hayaja 3a 34paB pasBoj
enexTpoHcke TpropuHe. Ctora n Criopa3yM O TPrOBHHCKHM acleKTHMa IpaBa
uHTenextyanne cBojuHe (TRIPS) moxe OUTH Ae7I0M pelieBaHTaH U 3a IeKTPOH-
cKy TproBuHy. Tako oBaj criopa3yMm MOKpHBA IMpaBa HHTEIEKTYyallHE CBOJUHE 3a
TEXHOJIOTHje Koje oMoryhaBajy eleKTpOHCKY TPrOBHHY, Kao IITO Cy pauyHapH,
codTBeEp, pyTEpH, MpeKe U KOpUCHUYKHU mHTepdejcu. [lopen Tora, Tpancakmmje
€JIEKTPOHCKE TPrOBHHE MOTY YKJbYyUHBATH €JICKTPOHCKE TPOM3BOJIE Ca CapiKajeM
3amTrHheHuM ayTOPCKUM TTpaBUMa KOjH JOMPHHOCH FeT0BOj BPETHOCTH, Ko IITO
CY €JIEKTPOHCKE Kibure.’

MehyTtum, cuTyanyja y oriaeny aaekBaTHE IPIMEHE U PEIEBAHTHOCTH Tpa-
Buia OnumiTer cnopasyma o LapuHama v Tpropunu (y najbem tekcry: GATT) u
Ormmrer cmopa3yMm o TproBuHHU yciryrama (y majbem Tekcty: GATS) 3a obmact
€JIEKTPOHCKE TPrOBUHE HHjE HajjacHUja. Y TOM KOHTEKCTY, U3HOCE CE U CTABOBH
na je mocrojeha mpasra ocHoBa y CTO no6po mpumnarolena 3a yaampeheme enek-
TPOHCKE TProBHHE MAKO HE CaJpKu MoceOHa MpaBuia Koja ce OIHOCE Ha by, a
CBe TO 10 ocHOBY npuMeHe npuHIua CTO o HeINCK pUMHUHAITH ], TPAHCTIAPEHT-
HOCTHU ¥ OTBOpeHOCTH TpxkuiiTa.' OBaKBU CTaBOBH C€ U3BOJC M3 jeHOCTABHE
TIpEMHCE J1a je OBa TPTrOBHHA CaMO jeIaH OOJIUK TPrOBHHE, a Ja j€ CaMO Pa3THIUT
Ha4YMH Kako ce oHa 00aBba. CXOIHO TOMeE ce 3aKJbyuyje aa cy npasuna CTO nu-
PEKTHO IPUMEHJBHBA HAa TPrOBUHY 03 003Mpa Ja JIi ce OHa 00aBJba Ha EIIEKTPOH-
CKH WJIM Ha ApyTH HadyuH. OBaKBO jeJHOCTABHO OIIIITE PE30HOBAE KOje Jaje
,,AJICAITHO" peIleme, HAXKaJIOCT Y IpaKkcH HUje TOTBpheHo.

Y natom OoKBHpY, IPUIIMKOM pa3marpame npumene GATT-a Ha eJeKTpoHCKY
TPrOBHHY, MOPaMO KPEHYTH O] TOTa JIa C€ OH TPATUIIMOHAIIHO OJHOCH Ha poly
Koja uMa uznuke aTpulyTe, 10K 3a €NEKTPOHCKH MPOU3BOJ Taj €IEMEHT MOTIYHO
HEIOCTaje WM NMa CaMO CeKyHIapHHU 3Havaj. To 3HaYM Ja MOTITYHO OCIIamhambhe
Ha ipuMeny npaBmia GATT-a He ofroBapa CTBapHOj IPUPOIH SICKTPOHCKE TPro-
BUHE, jep Ce OHa He MOTY y TIOTITYHOCTH W TUPEKTHO IIPUMEHHUTH HE eNIEKTPOHCKY
TprosuHy. OHU €BEHTYaJHO MOT'Y IOKPUBATH HEKE YXKE CETEMEHTE €JIEKTPOHCKE
TPrOBUHE, HIIP. EICKTPOHCKH HapydeHY poOy MM poOy Koja je mpeTpakeHa u
npoHaleHa myTeM eJIeKTpoHCKHX cpeacTaBa.!! C apyre cTpane, MOCTOjH IIUPOK
CIIeKTap eIEKTPOHCKUX MPOU3BOAA Y HEMATepHjaTHOM O0JIHKY, 3a Koje GATT
OYHIJIEIHO HHje IPUMEHJbHB,'? 32 pasIuKy OJI lbMXOBHX IaHaHA Y MaTepujai-
HOM OOJTHKY.

° Yun Zhao, “Liberalization of Electronic Commerce in Mainland China and Hong Kong
under the WTO-CEPA Regime”, 19 INT’1 REV. L. Computers & TECH. 183, 2005, 192

10°H. M. Bashar, 168

Y. Zhao, 187

12 Yasmin Ismail, “E-commerce in the World Trade Organization”. International Institute
for Systainaable Development and CUTS International, 1-2, 2020, 6
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2.2.2 Penesaniunociu Ouwinel ciiopaszym o wpiosunu ycaylama

VY xoprrycy ocHoBHEX criopazyma CTO, HajkommiekcHHja je moszuipja GATS-a.
HecropHo je 1a meroB NOTEHIMjall y MOIJIEAY PEICBAHTHOCTH 32 €JIEKTPOHCKY
TproBuHy u3paxenuje Hero kon GATT-a. Cmarpa ce qa 6u oH, y CKJaay ca cBo-
JUM TIPEIMETOM MOTa0 OUTH IIEHTPATTHO MECTO 32 YTEMEJbCHE OBE BPCTE TPTOBH-
He y npaBau okBup CTO.!3 Hauwme, Behu 10 enekTpoHCKe TProBHHE OYHTIICIHO
YKJbyUyje TpaHCaKLIMjy yciayrama u TuMe nornaza mnojg okBup GATT-a, ocum 3a
JI0 eNIEKTPOHCKE TPrOBUHE KOJH CE€ OJIHOCH Ha EJIEKTPOHCKE MPOO3BOJIE, IJIE CH-
Tyalldja Huje HajjacHuja.!*

HUcto Tako, GATS je on moceOHOT 3Hauaja 3a eJIeKTPOHCKY TPrOBHHY U U3 JIPY-
rux pasnora. [IpBo, KOMyHHKAIMOHE yCIyTe KOje MPYKajy MPUCTYT 0BOj BPCTH
TProBUHE NOTNAAAjy HOJ 0Baj criopasyM. [pyro, U3BplIeHE eJIeKTPOHCKE TPaHCAK-
1yje 3axTeBa HHPpacTpyKTypHE yciyre (AucTpudynunja, rnahame 1 cil.) yuja Jin-
6epanmmzanuja ucro nornaza nmog GATS. Hcro Tako, GATS ce cmarpa peneBaHTHM
u 300r Tora mTo BehwHa canpikaja KOju Cy MpeAMeT TPaHCAKIINja eIeKTPOHCKE
TproBuHe crnaaa y aenokpyr GATS-a. OH perynuiie npucTyn TPXKUILITY U 00aBe3e
HaIMOHAJHOT TpeTMaHa 6e3 003upa Ha M300p TEXHOJIOMIKUX CPEACTaBa IIYyTEM
KOjHX C€ OHU HCIIOPYUY]y.

[Norenujan npumene npasuia GATS-a Ha eIEKTPOHCKY TProBUHE je adup-
MHCaH y ¥ IIpakcu pemasama criopoa CTO, urme ce ce HemocTaTak CHCTEMCKUX
npasuia CTO y 0Boj o06nacTy MOKyIIaBa jeJHUM JIeJIOM HaIOKHAIUTH. MehyTum,
YIPKOC IPaBHUM MOT'yYhiHOCTHMA, CTIOPOBH OBE BpCcTe HUCY yecTH. HecripeMHocT
Jla ce criopoM perre Hepoymutle u mpazauae GATS -a y oBoj o0nacTu HHje Be3aHa
caMo 3a BeroBe HeocTarake, Beh u 3a KOMILIEKCHOCT Jate Marepuje.'

VY nokymiajy ga mpoumupu Baxeme nocrojehux npasumia CTO Ha enekTpoH-
CKY TPTOBHHY, ITpaKca peliBama CriopoBa OBE OPraHu3allfje YIOPHUIIITE MOKYIIaBa
npoHahu y Hadeny TEXHOJIOLIKE HeyTpalHocTU. TakaB mpaBall KpeTama je ouo
BuAJbMB Beh y mpBom criopy u3 oBe obnactu, CAJ] — Mepe yTuiaja Ha mpexorpa-
HUYHO 00aBJbatbe YCITyTa KOIKama u Kiialjema, ® Koju ce 0THOCHO ce Ha pa3jInyn-
te Mepe CA/] Ha orpaHnyaBame JaTHX IPEKOrpaHUYHUX ycinyra. Ha nurtame na
mu cy ob6asese CA/l o cnoboau mpeKorpaHuYHUX YCIyTra peKpeaTuBHE PUPOJIE
MoJIpa3yMeBajy M yCIyTe IPErOKPaHUYHOT KOLKama TeXHOJIOTHjOM Koja HHje

13 Wentong Zheng, “The Digital Challenge to International Trade Law”, 52 N.Y.U.J.INT’1 L.
& POL. 539, 2020, 581

4 Andrew D. Mitchell, “Towards Compatibility: The Future of Electronic Commerce Within
the Global Trading System”, 4 J. INT’L ECON. L. 683, 2001, 703

15 Andrew D. Mitchell ,Neha Mishra, “Data at the Docks: Modernizing International Trade
Law for the Digital Economy”, 20 VAND. J. ENT. & TECH. L. 1073, 2018, 1096

16 Appellate Body Report, United States — Measures Affecting the Cross-Border Supply of
Gambling and Betting Services, 2005
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ToCcTOjaNa y TpeHyTKy moHomema GATS-a, Tena 3a pemasama ciopoa CTO cy
Jlaya Mo3UTUBaH OJrOBOP, IPUMEHUBIIHY IPHHIIUIT TEXHOJIIKE HEY TPATHOCTH. Y
cKJamy ca muM, obaBese n3 GATS-a npumemyjy ce Ha yciyre ,,ipyKeHe OHIIo
KOjUM TEXHOJIOTHjOM", TTa ¥ Ha OHE MIPYIKeHEe TeXHOJIOTrhjamMa KOje HACY TIOCTojajie
kama je GATS ycBojen.!” Tume je moCpeqHIM ITyTEM, TIPUMEHOM OBOT' KOHIIENITA
npomupena npumena GATS-a u Ha eJIeKTPOHCKY TPTrOBUHY.

VY cayuajy Kuna — Mepe koje yTuuy Ha IpaBa TProBama H yCIyre JUCTPH-
Oyuuje onpelheHnx myOMKaIija i MPOM3BO/Ia 3a ayIH0-BU3YeIIHY 3a0aBy' nmuTa-
Be je oo ma v je y Kuau cimo0oman mprucTyIr CBOM TPXKHIITY ,,yCIIyTa TUCTPH-
Oyluje 3ByYHUX CHUMaKa™ YKJby4HBaO ,,JUCTPUOYLIM]Y 3BYYHHX 3aIluca MyTeM
eJIEKTPOHCKHX cpencTaBa’. MelyTum, npu pemaBamy U30€THYTO je AUPEKTHO
pedepucame Ha MPUHUIIT TEXHOJOIIKE HEYTPAITHOCTH U YMECTO TOTa HCITUTAHO
j€ 3HauYeme ycuoBa mos kojuM je Kuna mpeysena qaty ob6aBesy. 3aKJbyUeHO je 1a
Cy TakBe 00aBe3e JJOBOJbHO FCHEPHUHE JIa CE IbUXOB CapiKaj MOXKE IIPOMEHHUTH
TOKOM BpemeHa."”

VY jom jemHoMm criopy, Knna — Onpehene Mepe koje yTudy Ha yciryre eiek-
TpoHckor miahama,”’ murame je 6rto in ce obaBese KuHe Ha c10001aH IPUCTYIT
CBOM TPXKHILTY yciyra mahama u mpeHoca HOBIIa MOTY IPUMEHUTH U Ha YCITy-
re eNeKTpOHCKOr Mahama, aKko TakBe 00aBe3e HUCY U3PUUYUTO HABEACHE Y FIheHUM
obase3ama. Mcnutyjyhu 3HaueHe pelieBAHTHUX TEPMUHA KOjH C€ KOPHCTE 32 OITH-
CHBame yciyra caipkanux y odaBesama Kune, a Bojiehu padyHa o mpeaMery u
cBpcu GATS-a, NpUMEHEHO je eKCTCH3UBHO 3HAYCHEC OBUX TEPMUHA U CAMUM
THM JIOILUIO j€ 10 MPOLINpEeHha KHHECKUX 00aBe3a y JaTOM CeIMEHTY.

BuspHBO je 712 je y oBa JiBa Mocie/mha cliyyaja aTa MPeTHOCT TEXHOIOIMKH
HEyTpaTHOM TyMadewy o0aBe3e Koje cy wianuie mpeysene y csojum GATS pac-
nopeanuMa, Hako ce HUCY pOpMaTHO TUPEKTHO MO3UBaJe Ha OBaj MPUHIIUIL.?!
[MocnennuHo raegano, HaBeaeHa Mpakca MoKasyje Ja Ou ce Maio eIeKTPOHCKUX
yclyra MOrjio KBalu(UKOBaTH Kao ,,HOBE YCIyTe™, y3 CBE pernepKycuje Koje 13
Tora ciene.??

17H. M. Bashar, 159

18 Panel Report, ,,China-Measures Affecting Trading Rights and Distribution Services for
Certain Publications and Audiovisual Entertainment Products®, 7.1154, WTO Doc. WT/DS363/R
(adoptedJan. 19, 2010) [hereinafter China-Publications and Audiovisual Products]

19 W. Zheng, 583

20 United States, China-Certain Measures Affecting Electronic Payment Services*, at 1-2,
WTO Doc. WT/DS413/1, Sept. 15,2010

2l Appellate Body Report, ,,China-Measures Affecting Trading Rights and Distribution Ser-
vices for Certain Publications and Audiovisual Entertainment Products®, T 396, WTO Doc. WT/
DS363/AB/R (adopted Jan. 19, 2010) [hereinafter China-Publications and Entertainment Products
Appellate Body Report].

22 A. D. Mitchell, N. Mishra, 1091
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W3HeTa mpakca perraBama CriopoBa WIIyCTpyje u3pakenn moteHiujar GATS-a
Jia 1 'y OKOJTHOCTHMA HEIOCTATKa CUCTEMCKOT TIPHCTYTIA 32 PEryJalnjy eJIeKTPOHCKE
TProBUHE, IOCTaHE HajpesIeBaHTHU]H PETYIaTOPHH OBHP 3a €JIEKTPOHCKY TPTrOBH-
Hy y CTO. 2 Melhytum, y npakcH je TakBa mberopa CriocoOHOCT JOAATHO JTHMH-
THpaHa KopumhemeM mpeBasnleHor cucreMa kKiacudukaimja ycoyra, 300t gera
GATS He npencTaBiba aJileKBaTaH OKBHP 32 TIOCJIOBHE CEKTOPE EIEKTPOHCKE KO-
HOoMUje,?* jep HHje eBOIYHPAO HCTHM TEMIIOM KOjUM U1 OCHOBHH TEXHOJOUIKH
pa3Boj. Hamme, MHOTe eIeKTPOHCKE M padyHapCKe yCIyTe 4eCTO KOMOWHY]Y BHIILE
yciyra,? mTo mojpasyMeBa a MOTy CajaTH y BUIIE OJl jeJIHE KaTeropuje uin
cexTopa yciyra, mto 3acaga GATS cropasym He npeno3Haje. CBe TO cTBapa He-
yckinal)eHOCT u3Mel)y TProBUHCKHMX MPOMHCA U MOJEPHUX MOCIOBHUX MOJENa,
IITO HHje JIAKO PEInBo.2®

3. YHAIIPEBEWE [TPABHOI' CUCTEMA CTO

[Iperxonuu nmpukas peneBaHTHOCTH noctojeher mpasuor cuctema CTO 3a
oOnact enekrponcke TpoBuHe y CTO mokasyje z1a je oH 3HayajHO MCIOoA NoTpeda
U Kao TakaB Heoarosapajyhu, ma u 3actapeo.?’ Crora je norpeban ypreHTaH HCKO-
pak y oBoj obacTu y morneny yHamnpehema npasaor cuctema CTO. C tum y Besn,
MOCTOjH OMIITA CarjacHOCT Aa TO Tpeba YUHHUTHU 0J1aroBpeMeHO U Ha CMUCIICH
Ha4uH,”® anu cy u3pakeHe AujIeMe KOju HAYMH U Y KOM 00UMY TO YIHHUTH.? V
TOM rorJiely ¢y Moryha KpaTkopodHa, HapliujaiHa 1 ,,KIMHAYKA peniemha, ann
Y OHA JYTOPOYHa, IIEJIOBUTA HA KOHIETITYalIHO] OCHOBH. Y ()YHKIIMOHATTHOM CMH-
CIIy ce TO CBOJU Ha n300p u3Mely nmpuMeHe Mamux KopeKiirja mocrojeher nmpaBor
OKBHpa, Hagorpaamwe nocrojehux cnopazyma CTO umu Kpenpame HOBUX KOM-
TUIEKCHUX MPaBUIIa CIIeNU(UYHUX 32 €JIEKTPOHCKY TPrOBHHY.

VY maseem pany ¢oxyc he OnTH Ha HHCTUTYIIHOHAIHAM MOKYIIAjIMa U TIPe-
no3uMa 3a Haarpaamwy npaBHor cucreMa CTO. Y ToM 0KBUpPY cMaTpaMo NoTpeo-
HUM J1a ce TOCeOHO OCBPHEMO Ha MPEJIOore Koje Cy yCMEpeHH Ha T3B. ,,AHTepHY
HaJIOT PaIIby.

23Y. Zhao, 189.

24 A. D. Mitchell ,N. Mishra, 1089-90

25 F. Marengo, 268.

26 O Tome: World Trade Organization, ,,Declaration on Global Electronic Commerce of 20
May 1998, WTO Doc. WT/MIN(98)/DEC/2

27 Robert. W. Staiger, “Does Digital Trade Change the Purpose oF a Trade Agreement?”
(Very Preliminary), 2021, 1

28 A. D. Mitchell, N. Mishra, 1073,

29Y. Ismail, 24
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3.1. UHCTUTYUMOHAJIHM NOKYIIAju YHanpehemwa
npasHor cucrema CTO

Henocrarak neoBUTHje M KOXEPEHTHH]jE PEryJIaTOPHE OCHOBE 3a EJIEKTPOH-
cky Tpropuny y CTO, HaBeo je oBy oranu3anujy aa ce 1998. roquse cucremMarcku
no3abaBu oBoM obnanthy. Taga je Ha J{pyroj MuHHCTapCKO] KOH(DEPEHITH]H YCBO-
jeHa Jleknapanuja o rio0aJiHOj elIeKTPOHCKO] TpropuHu. OHa Mo3MBa Ha YCIIO-
CTaBJbamE ,,CBE00YXBATHOT IPOrpaMa paJia 3a HCIIMTHBAE CBUX ITUTaba BE3aHHX
y Be3H ca IJ00aHOM eJleKTpoHCcKoM TproeuroM.” Victe roaune je ['enepantu
caBet CTO u3paauo [Iporpam paga o eIeKTPOHCKO] TPrOBHHU®! KOjH je HCTpa-
JKUBauKe ¥ MH(QOpMATHUBHE MTPUPOJIE, a KOju je obaBe3zao oprane CTO meponaBHe
3a ojeinHe cerMeHTe Mel)yHapoiHe TProBHHE J1a ,,ACTPpaXKe OJHOC u3Mel)y mocro-
jehux cnopaszyma CTO u eJeKTpOHCKE TProBUHE. 2

VY natom kontekery, npeg CTO cy Oue noctaBibeHe OpojHE TEME U TUTakba.
VY QyHKIIMOHATTHOM CMUCITY OHHM Cc€ Y HajBehieM Jieny MOy CBECTH Ha YKIIamhamhe
Oapujepa y Toj obmactu. [locToju 1 MHOIITBO MapIyjaHIX MpodiieMa KOji Tpa-
e aJIeKBaTaH PEryJaToOpHU OJrOBOP y OKBHPY oBe opranusanuje.’* Mcro Tako,
0nyI0 je moTpeOHO pa3pemnuTH Mel)yceKTopcKka MUTama Be3aHa 3a eJIeKTPOHCKY
TProBUHY, YKJby4yjyhu oHOC M3Mel)y OBE TProBUHE U TPATUIIMOHATHUX 00JTKa
TProBHHE, HAMETahe LIAPHHA HA SIEKTPOHCKUM npeHocu U ci1.** TToceOHo u3a-
30BHO je TUTame TPeTMaHa eJICeKTPOHCKHUX IPOU3BO/IA.

U niopen Beher 6poja HAMEHCKUX THCKYCH]ja, OHE Cy OMIIe IPHIIMYHO criope,>
nozesbere u3mely oprana CTO3® u Hucy noBesie 10 OMII0 KaKBOI HAIpPETKa y
IpaBIly IEJOBHTE CUCTEMCKE peryalnje eJIeKTPOHCKe Mel)yHapoaHe TproBuHe.
To je nornyHo, jep cy y untas oBaj npouec CAJl, Kuna u EBporicka yHuja yine
ca pa3MYUTHM KOHIIENTyalHUM ambuiinjama.’’ Y npakTHYHO] paBHH, HajBeha

30V Jleknapauuju ce yTBhyje na he pan ykipyuntu peneBanTHa Tena CBETCKe TPrOBHHCKE
OopraHmu3anyje y3eTu y 003up eKOHOMCKe, GHHAHCH]CKe U Pa3BojHE OTpede 3eMasba y pa3Bojy.

31 Work Programme on Electronic Commerce (Work Progamme).

32'W. Zheng, 555.

3 Meby muMa ce MOTY e U3IBOJUTH : TIOJMOBHO opeljerbe eeKTPOHCKE TProOBHHE, KIIACH-
(duxanuja caxpixaja eISKTPOHCKHUX NPEHOCA, IPHMEHA KOHLIENTa TEXHOJIOMIKE HEY TPAITHOCTH U
MUTame ,,CIIMYHOCTH eNEKPOHCKUX MPOAyKaTa Kao ¥ MUTama Be3aHa 3a pas3Boj, ykJbyuyjyhn
IPUCTYIT HHPPACTPYKTYPH M TEXHOJIOTHjH, HUCKAIIHE U MPUXOAHE UMIUIMKALM]jE eIEKTPOHCKE
tproBuHe. Ynop.: H. M. Bashar, 168

34Y. Zhao, 186

Y. Ismail, 10

36Y. Ismail, 9

3T CA/ cy cy 3amaraje 3a aMOHI[HO3HH CIIOPa3yMOM BHCOKOT CTaHIapaa, oK je Kuna mpe-
(hepupana na nperopopu Tpedaso na ,,OCTaBe pazyMaH HUBO aMOHIIMja” ¢ 003UpPOM Ha pas3iiu-
YHTE HUBOE EKOHOMCKOTI PaBoja 3eMajba YIAHHIA, KA0 M PA3IMYUTHX HCTOPUJCKHUX IIPHIINKA U
KyaTypHux Tpanuuuja. [lpeqmor EVY je maBupao nerne nsmehy CAJl Y Kune y norneny amoumm-
o3noctu. Rachel F. Fefer, “Internet regimes and WTO E-commerce negotiations”, Congressional
Research Service, 62, 2020, 20.
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Ipernpeka je Ouo HaumH Ha KOjU eJICKTPOHCKE MPON3BOE Tpeda MHKOPIIOPHCATH
y nocrojehu CTO npaBHu OkBUp.®

U nopen cBera, umak cy HarpaBJbeHU Marbu nmoManu. [IpBu ce ogHOCH Ha
yBoh)ere MPUBPEMHOI MOPAaTOpHjyMa Ha LapHHE 33 eJIeKTPOHCKE TPaHCaKIIH]e.
OH je yBeneH ynpaBo 300T Hecaarama OKo KiacupuKaIje eIeKTPOHCKUAX MPo-
M3BOJA M FeTOBO BaXKeHhe je 00HABIbAK0 U HA KACHUJUM MUHHUCTapCKUM KOH(e-
peunmjama CTO.

Jpyru no3uTHBaH UCKOPAK je YUYUECH 3BAHMYHHUM ITI0JMOBHUM JeQUHICA-
EM CJIEKTPOHCKE TPTrOBHUHE, IITO j€ Tpebaso 1a MOCIyKH Kao pedepeHTHA TauKa
3a najeu pana. HaBenenu [porpam paga nedunucao je e1eKTPOHCKY TPrOBUHY
Kao ,,[IPON3BONY, TUCTPHUOYIIH]Y, MAPKETHHT, MPOajy U UCTIOPYKY pobda u
yciyra efneKTpoHCKUM myTeM.” OBa aeuHUIMja ce MOXKE OLIGHUTH Kao J0CTa
NIMPOKA ¥ 3aCHUBA CE HA KOHIICNITY MPUPOJIE YCIYTe WK MPOU3BOJIa U HAYMHA
JUCTpuOyLHje ycayre win po0a, Mpu YeMy TOKpUBA U CIydajeBe y KojuMma ce
1ieJ1a TpaHCaKITMja OJBHja eJEKTPOHCKUM ITyTeM.>”

3.2. [IpeaJio3u 3a ,,MHTEPHY* HAATPaAKY NpaBHor cuctema CTO

Heycrmiecn nacTHTyIIHOHATHOT YHapehema mpaBHor cuctema CTO wHUIH-
paiu cy mupy pacupaBy o MoryhuMm HauMHUMA MTPEBIIaJIaBakha He3a10BOJbaBajy-
her crama y moriety ipaBHe peryJiaiuje eeKTPOHCKE TProBruHe. Y PBOM ILIaHy
Cy HaM IPe/JI03U KOjU 3aXTeBajy nocedaH anraxxmaHn oprana u tena CTO, te ux
MOXeMO KBTH()UKOBATH KA0 MPEJIOT U 33 ,,AHTEPHY " HA/ITPaJIbY.

3.2.1. ., Ilpasocygnu’ axiuueusam iiena 3a peuwlasarse ciloposa

VY curyanuju kaga y okBupy CTO He moCcToju MOMUTHYKA BOJbA 32 CHCTEM-
CKO pelliaBambe MpodiieMa HerocTojama IIOCEOHUX MPaBUIIa O EIEKTPOHCKO] TPTo-
BHHH, pacTe MPUTHCAK JIa CE 3a PEIIaBambe aHTaKy]y IIPAaBHU MEXaHH3Ma TeJa OBE
OpraHu3aluje HaJIe)KHUX 3a peliaBame cnoposa.*’ OBakas mpasal] pa3MHIILIba-
Ha Yy OCHOBH MMa 3aXTEB Jla CE yJiora THX Tella 0jaya M MPOIIMPH TAKO J1a OHU
tyMaue oapenode cnopazyma CTO Ha eKCTeH3WBaH HaYUH, YUME OM Ce MOTJIO
OATOBOPHUTH M Ha MOTpeOE SICKTPOHCKE TPrOBHHE.

OBaj IPUCTYII KOjU CE UMEHY]e Kao T3B. ,,[IPABOCYIHH * aKTUBU3aM, 3aCHU-
Ba ce Ha cTaBy jaa cy cniopasymMu CTO HenmoTmyHH yroBopH, Tako J1a je OBaKBa
MHTEPBEHIMja HHXEPEHTHA TakBOM cucteMy.*! McTo Tako caMTpa ce jia Tena 3a

3 W. Zheng, 553

% Tlap. 10. Work Programme on Electronic Commerce (Work Progamme).

40 K. Mickute, 125

4 Patrick J. Kelly, “Judicial activism at the World Trade Organization: Developing principles
of self-restraint”, Nw. J. Int’l L. & Bus., 22, 2001, 367
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pemaBama ciopoBa y CTO umajy HeoImxogHe ajaTe ¥ KalmauTeTe Aa Ce aHTaKY]jy
y Moaepau3anuju npasa CTO. YV TakBOM KOHIIENTY, IPOIEC pellaBamka CriopoBa
MMa 3a [AJb He caMo pelliaBambe KOHKPETHOT criopa Meljy apkaBamMa, Beh ¥ JIOHO-
HIeH-E OJTyKa KOjoM ce Hagorpalyjy u axypypajy nmoctojeha mpasuna CTO.#? Ha
Taj HAYMH TeJIa 3a PEIIaBame CIIOPOBa NMajy TIOTEHIIHjaTHy MOTYRHOCT J1a Moziep-
Hi3yjy npaBo CTO U y KOHTEKCTY €IeKTPOHCKE Tproeune.*

W 3amncra, Hampen M3HETH CITYUYajeBH Jajy MTOBOJIA 3 3aKJbyYaK Ja je Ta IMpak-
ca y onpehenoj mepu Beh nprcytHa.** YV TOM morney ce ompaBiaHo Oleyje 1a
je ,,[IpaBOCYIHH " aKTHBU3aM MOCeOHO ncka3aH y ciydajy CAJ] — Mepe xoje ce
OJHOCE Ha MPEKOrPaHUYHO Kialjeme H KOIKamke, a HEIITO Y Mamb0j MEpH U KOA
JpyTa IBa IMpe3eHTOBaHa ciydaja.

Hako O6u ce Morio pacnpaBibaTi 1a je ,,IPaBOCYAHH  aKTHBHU3aM MOXKAa
HEOIXOJ]aH Y TPEHYTHOM OKPYXKEHY, jep Cy APy HAYMHU JIOHOIICHA ITPaBUiia
0 eneKTpoHckoj TproBuHu y CTO 3ampiu win GIOKHpaHH, TO UIIaK CaMO 110 CEOH
HEe MOXe OUTH OINpaBJame 32 OBAKO MHTEH3UBAH UCKOPAK W3 (JOpMaIlHE yJore
OBHX TeJla, I[JIe OHU CaMH ce0HM Jajy IUPOKY AUCKPEH]y U Y JOHOLICHY HOBUX
TIpaBmJIa MIPUIIUKOM Y TIpoTiecy TyMaduema moctojehux. Huje criopHo ma tema 3a
pemaBame ciopoBa CTO Mory mMartu 3HaYajaH yTHIlA] HA TPrOBUHY Mpuiiaroha-
BarbeM ICHUX TPaBHJIA y TOTJICy €JeKTPOHCKE TPrOBHHE,*® alli He Ha HAYWH J1a
OZICTYTajy O BXOBE OCHOBHE YyJIOre Jia caMo Tymaue roctojeha npasuiia 1 yTBp-
hyjy caapikaje IpUCYTHUX MpaBHUX cTaHaapaa.?’ 3a BUXOBY MOJEPHHU3AIH]CKY
yIIOT'y Y 0BOj 001aCTH, TEIIKO je Hahu MpaBHO YIOPHILTE, jep Cy OHU oBIamheHn
Jla IpUMersy TocTojeha IpaBuIIa, a He 1a CaMOCTaITHO KPEUpajy corcTBena,*® mpu
YeMy Cy M BbHUX0Ba oBjaniherma orpaHiyeHa mpaBuMa JapkaBa daanuia.*

HcTto Tako, oBakBa mpakca n3a3uBa olnpasjaHy 3a0pHHYTOCT HE caMo 300T
npekopayera onamhera Tena 3a petaBama cnoposa CTO, Beh u 300r Tora mro
Ce Ha Taj HAYMH UCTOBPEMEHO HEJI03BOJHEHO YMAkbyjy YrOBOpEHa Mpasa JApxKana
unanuna CTO.> Mehytum, cymruHcku HajBehn HemocTak AaTOT MPUCTYTIA Ce
HaJTa3¥ y YNHCHUIIM JIa OHA MMa ,,KITHHHYKH * KapaKTep KOJUM ce pearyje Ha Io-
jenuHavYHu IpoOJieM, a He leTOBO CUCTEMCKO peliaBambe. [IpaBocy N akTHBH3aM,

4 0 upentnudukanuju ,,paBoCcyIor,, akTHBU3MA, mupe: Shin-yi Peng, “Regulating new
services through litigation? Electronic commerce as a case study on the evaluation of ’judicial
activism’ in the WTO?”, Journal of World Trade, 2014
4 K. Mickute, 124-125
44 K. Mickute,125
4 Tbid
46 K. Mickuteé, 125
47 Joel Trachtman, “The Domain of WTO Dispute Resolution”, 40 HARV. INT’L L. J. 333,
1999, 376
48 K. Mickute, 123
4P, J. Kelly, 367
S0P, J. Kelly, 356
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YJaK 1 KaJ1 Ou ce 6eCTIOrOBOPHO IPUXBATHO, MOYKEe MMATH (PyHKIIN]y TIpeMonThaBama
CHUTYallHje, a He KpeHpama EIOBUTOT CUCTEMA TPaBHIa 32 EIEKTPOHCKY TPrOBHHY.

3.2.2. Axiuusuparve osnautherna opiana CTO

Jenan on Mame aMOLIMO3HUX ITPEJJIOra HHTEPHE HAZOTpalibe je MoryhHocT
aKTHBHpamwa oBiamhema oprana CTO, nocedHo ['enepaaHor caBera 1a, He CaMmo
na Tymauu criopazyme CTO pasjaiimaBameM HIUPOKUX CTaHAapaa y mocrojehum
criopa3ymMHuMa, Beh 1 1a 1o ocHOBY o0OaBe3yjyhe onityke BpILIU U U3MEHE U A0y HE
nocrojehnx cnopasyma. Cmatpa ce na cnopasymu CTO najy MmoryhHocT fa npu-
mapuu opranu CTO mpey3my U orpanudeHy yiory kpeatopa npasuia CTO,>!
HITO je XUMOTETHYKH Moryhe MPUMEHUTH U Y 00JIACTH €JIEKTPOHCKE TPrOBHHE.

MehyTum, y npakcu CTO, Huje HUKa L 101110 10 Kopunithema oBuX oBiarihe-
1A, IITO CBAKAKO HUje CIIy4ajHO, U 32 OCHOB MMa JIBE Yni-eHHIIe. [IpBo, 32 10HO-
LICHE OJTyKa CE 3aXTEeBa BUCOK LICHCY3 3a OJIy4HBamba O TPU YETBPTUHE IJIa-
cosa. Jlpyro, pyHIaMeHTalHU HEJOCTATAK je IITO ce Ha oBaj HaunH opranu CTO
KOpHCTE 32 IIpOoLece CTBapama HOBUX 00aBe3a JIprkaBa, IITO Oall U HUje KOMIIa-
tubmitHo ca npupoaom CTO. [ToBpx Tora, oBaj MpUCTyI y IPUMEHU UMa U OT'pa-
HUYEHE JoMeTe, 300r Tora IITO OAJIyKE JOHETEe Ha OBaj HAUYMH 00aBe3yjy caMo
3eMJbe KOje Cy MPUXBATHIIC AATH MPEIJIOT.

4. KAKO JIAJBE?

4.1. OrexaBajyhu ¢akTopu 3a KOHIMIIMPamke pellemnha

HecymmuBo je aa je mpobiiem MelyHapoaHe peryianmje eleKTpoHCKe TPro-
BUHE 3Ha4ajaH u yprenran.> Mcro Tako je jacHa Baxkna yiora CTO y cTBapamy
0e30enHe, MpeABUJBHUBE U MOYy31aHe INI00aHE peryaaruse. Y KOHIUIUPAy MO-
ryher KoHIIeTITa aIEKBaTHOT peliekha, TOTPEOHO j€ HATIOMEHYTH J1a j€ 0Baj IpoIiec
onrtepehen orexaBajyhum (akTopuMa U HHXEPEHTHUM H3a30BUMA, KOjU CYy H
JIOTIPUHEITH HEYCIIECHMA Y TIPETOBOPHMA O EJICKTPOHCKOj TPrOBHHU. >

[IpBo, MaTepuja je HOBA U M3Y3ETHO CIELU(PHUYHE, CIOKEHE U AMHAMUYHE
MPUPOJIE KOja OZICTYIIA O] TPAJUIIMOHATHUX crcTeMa. HanMe, eekTpoHcKa Tpro-
BUHA je HOBUjU ()eHOMEH, KOjU ITOJMOBHO ¥ TEPMHUHOJIOIIKH HUj€ CTaHAAPAU30BaH
y notiysoctu.>* C npyre crpaHe, oHa kperpa Behu Opoj muTarma 1 mpobiieMa Koje

SUP. J. Kelly, 360.

52 Stefan Mai, “International co-ordination of e-commerce”, IWP Discussion Paper (No.
2002/3), 2002, 16

33 R. F. Fefer, 1

34 Tako ce TepMUHH ,,eJIEKTPOHCKA TPrOBHHA | ,, IMTHTAIHA TPrOBUHA YECTO, aJli HE YBEK,
KopHcTe Hau3MeHu4Ho. Y. Ismail, 3, 24.
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HUje jeIHOCTABHO pa3penTy. FIcTo Tako, MHCTUTYIIMOHAHU OKBHP U TIOCTABIba-
we Hopmu CTO je Huje moceOHO MpUKIIaJaH 3a KOHTUHYUpPaHo npuiarohasame
OBaKO TUHAMHUYHO] METEPH]H, jep ce paan o GeHOMEHY KOjH ce BeoMa Op30 Mema,
a yhje MyHe UMIUTUKAIK]E jOIl HUCY OYUTIICAHE WU y MOTIYHOCTH BUIJHUBE.
[peroBopu ce Bojie IYTH HU3 TOJIUHA, HAITPEY]Y CIIOPO U CTAITHO CY MOJI TPETHOM
Jla 3acTape, jep ce OBa TProBUHA TEXHOJIIKH H3y3eTHO OP30 M CTAIHO pa3Buja.>
Y TOM KOHTEKCTY, CBaKako je moTpedaH oaroBapajyhst HHOBaTUBAH MPHUCTYII, J0-
BOJHHO IIMPOK J1a 00yXBaTH U HEMUHOBHU JaJbH TEXHOJOIIKU Pa3Boj.

Jpyro, Mmarepuja UMa 3Ha4ajHE MOJTUTHIKE U IIPAKTUYHE EKOHOMCKE UMILITU-
Kallyje 3a cBe apkane. EnekTpoHcka TproBuHa He caMo Jia yTh4e Ha Mel)yHapoaHy
TProBuHy, Beh 10THYe U IeMKaTHA MOJUTHYKA MUTama.>® McTo Tako, pasinuyu-
TE BJIaJIE IEPLUUIUPA]Y PA3TUIUTE TPOIIKOBE M KOPUCTH KOj€ TTPOU3UIIA3E U3 OBE
TProBHUHE Ha OCHOBY FbUXOBOT HBOA EKOHOMCKOT pa3Boja. CBe TO MPOAYKYje 3HaA-
YajHEe Pa3JIMKe y CTABOBUMA M MHTEPECHMa 3HAUajHUX CBETCKHX EKOHOMCKHUX CyOje-
kaTa kao mto cy Kuna, EY u CAJL,>” anu u u3meljy 3eMasba y pa3Bojy U pa3BHjeHHX
3eMaJsba [ITO MPOAYKYje M IMXOBE JUBEPreHTHE, 1A YaK U KOH(PIUKTHE MO3HIHje.>s
[ToceOHO je pamrBa TO3WIIHM]a HAjMakhE Pa3BHjCHIX 3eMarba, jep OHa JUKTHPA FH-
XOBY JAYTOPOYHY TO3UIM]y Y BpEMEHUMA HHTCH3UBHOT TEXHOJIOIIKOT Pa3Boja.
Cwmarpa ce 1a Cy 0Be pasiuke, MpaKTUIHO y HajBehoj MepH 1 oTIprHEIe HEYCIeIoM
nokyimajy CTO 1a ce yXBaTH y KOILITAIl ca H3a30BUMa €JIEKTPOHCKE TProBHHE.>”

Tpehe, moceO6HO akTyeTHH TYpOYJICHTHH MTOJUTHIKH IIPOIIECH Y CBETY, pa-
TOBHU M aHTArOHU3MHU KOjU C€ U3paxkaBajy MaCOBHUM KOPUIINECHEM EKOHOMCKUX
CaHKITH]ja Kao TOTUTHIKIX HHCTPYMEHaTa, CTBapajy H3pa3uTo HEMOBOJhaH aMOu-
JEHT 3a OMJIO KaKBY CarJIaCHOCT BaXXHHX aKTepa CBETCKE TPrOBUHE O OUJIO0 KOM
MUTamY, @ MOCEOHO TAKO CJI0KEHOM Kao IITO je eNeKTPOHCKA TPrOBUHA.

4.2. Moryhu npaBum aejioBama

CurypHO HajONITHMATHUJU TIpaBarl perynaropaor aenoama CTO je kpen-
pame HOBUX, MOCEOHUX U CBEOOYXBAaTHHUX MPaBUIIa KOja OM Ce OJIHOCHIIA Ha CBE
acIieKTe eJeKTPOHCKe TpropuHe. MelyTrM, oBakao aMOHMITHO3aH MPOjEKT, KaKo
TO TIOKa3yjy UCKYCTBa IPEeroBopa o eyeKTpoHckoj Tpropunu u CTO, u3BecHO je
ocyhen Ha HeycriexX. Y cKiajy ca THM, a ¢ 003HpOM M Ha CBE OKOJIHOCTH MO KO-
jUMa CBETCKH CHCTEM TPrOBHHE TPEHYTHO (PYHKIIMOHHIIIE, BPJIO BEPOBATHO HUjE
BpETHO TPY/a Jia 3eMJbe WIAHHUIE OBE OPraHMU3aIIHje TPOIIE IPAroleHe HHCTH-
TYLHOHAITHE PECypCce Ha aMOUIIMO3HE ITPErOBOPE O HOBUM CBEOOYXBATHUM MYJI-

55 F. Marengo, 280

56 A. D. Mitchell, N. Mishra, 1096.
57Y. Ismail, 24

8 R. F. Fefer, 1

'W. Zheng, 562
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TUJIATEPATHUM MPABHIINMa O TPrOBUHH, KOjU Hehe TOHETH pe3ylTaTe, a MOTIU
6u masbe aa mojene Beh pacienKkany CBETCKy TProBaduky cTpykrypy.®? Crora je
NOTPeOHO TPAKHUTH aJIEKBATHO PAI[HOHAITHO ¥ TIOCTYITHO PElICHe, 3aCHOBAHO Ha
peanHo Moryhewm JienoBamy, jep Ou HCXUTPEHHU KOPAIX MOTJIH MTOTKOIATH HAIO-
pe 3a ycarnarieHuM ctaBoM.’! Hamme, yipKoc HaBeJ€HHUM OKJIOHOCTHMA, TEIITKO
je IMPUXBATUTH Ja je OUJI0 KaKaB MPOJIOp Y TPETMaHy €JIEKTPOHCKE TPrOBUHE Y
CTO uuje moryh, kao mTo ce To HeKaaa YUHU.*

VY ckiany ca M3HETUM, CMaTPaMO PAI[MOHAJIHUM Jia C€ MPUMEHU KOHLEHT
KOpaK Mo KOpak 3aCHOBaH Ha peajiHO MOTyheM HampeTKy KOju MOXKE Pa3BHTH
nosepeme Mehy uwiranosuma CTO. Mumbema cMo J1a je TOTpeOHO J1a ce HAaTop
ycMepH y IBa Moryha mpaBiia.

[IpBu je pokycupame Ha ycBajakhe OCHOBHUX OKBHPHUX MPABUJIA U TIPUME-
Ha mupoko npuxBahennx npaBHux npuHnuna CTO Ha eIeKTPOHCKY TPTOBHUHY,
MOCEOHO OHUX O HEINMCKUPUMHAIUjU, CIIO0O0HOM MPUCTYITY TPKHUIITY, alld U
NPUHITAITY TEXHOJIOIIKE PaBHOMPABHOCTH.® TIpUCTYT je 3aCHOBAaH Ha TPaKCHY
,-HajBeher moryher 3ajerHnYKoOr caapskaona Mel)y 3eMpaMa 4JaHuIaMa, Kao OCHO-
BY 3a MOCTENEeHO Tpaljebe carllaCHOCTH 3a Kpenpame CBe0OYXBaTHOT MPaBHOT
pEeXHUMa O TUTHTATHO] TProBuHu.%* OH MOXKe OUTH peaau30BaH U KOpHUIhemeM
TUTYypaJIUTETHHX criopazyma Kao Meljykopaka.

Hpyru npucryr, Takohe Moxe OMTH KOPUCTAH 3a peain3allijy 1aTor [1Jba.
YMecTo J1a ce Hanop ycMepH Ha KpyITHa KOHIICITY TAJTHA T Taka, MOTPEOHO je mpo-
MeHHUTH ()OKYC U Y TIPBH ILJIAaH CTABUTH MIPAKTUYHA TUTama, Koja he ¢ jenHe cTpa-
HE TIPE/ICTaBIbaTH KaKaB TaKaB UCKOPAK Yy TOj cepH, a ¢ APyre CTpaHe CTBOPUTH
3IpaBy OCHOBY 3a JJaJbHl PEryJIaTOPHH IpoJope y 00j obnactu. Hampenak mo Tom
OCHOBY HE MOpa OMTH Mame 3HauajaH, jep U3 Apyre BU3ype, HeKa Ol THX Hepele-
HUX NTUTaka HEMajy TOJUKY MPAKTUYHU 3HAUaj KOJIUKU UM Ce TIPHJIaje U JICTU-
MUYHO BEIITAYKH yCIOPaBajy Mpolec MperoBopa y OKBUPY OBE OpraHu3aIyje.

['menano U3 nate nmparmMaTcke MeperneKTUBe, CMaTpaMo Ja ce MpoodIIeM KOjH je
M3a3Bao HajBUIIE criopema y mperosopuma yaytap CTO, a To je kBanmudukammja
€JICKTPOHCKUX MPOU3BOJIA, MOXKE JETHOCTABHO IIpeBa3nhu y3 MUHUMAIIHY HaJ0-
rpaamy noctojeher pexxuma CTO, TpajHuM yKuIameM IapuHa Ha CBE BPCTE
JIMTUTATHUX TTPOU3BOJIA, O0e3 0031pa Ha MEIH] WIIH KIACU(PUKAIU]y, IIITO je Cy-
IITHHCKY TIpHXBaheHo 1 0f] CTpaHe Haj3HAYajHUjUX EKOHOMCKUX aKTepa y CBETY.o

00 W. Zheng, 564

61 K. Mickute, 119

2 Jane K. Winn, “Introduction: Borderless Electronic Commerce Symposium”, 35 INT’1 L.
1,2001, 1

93 F. Marengo, 283

64 W. Zheng, 568

% TIpemwnosu CAJl, Kune u EY ykibyuyjy npuspemeno npoayxeme CTO MopaTopujym Ha
LIAPHMHE Ha SJICKTPOHCKE MTPEHOCE, Ak U HHX0BE MO3HLUje Ka0 U KOJ OCTaJNX 4JIaHOBA, PA3JIH-
Kyjy ce y moryeay tora aa jin o Tpeba ma Oyae Tpajuo. R. F. Fefer, 22.
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To pememe, y TOTITYHOCTH je canpskaHo Beh y mocTojehem mpuBpeMeHoM Mopa-
TOPHjyMY Ha YBOheH€e IaphHa Ha eJIeKTPOHCKE MPEHOCe, alk OU ce OH cajla caMo
YYHHUO TpajHUM. MehyTrm, nako Ha IMpBY MOTIIS TaTH MOPATOPHjyM JeTyje Kao
jeMHOCTAaBHO W MPUBIAYHO, OH CBAKaKO HUje uaeaiHo pemrermne.’ [ToceOHo cy
MUCKyTaOWITHE M IeroBe (DUCKATHE IMOCTISAUIE, HAPOUUTO 32 Makbe pa3BHjeHE
3emube,”’ Koje Ha Taj HaunH rybe 3HauajHe MPUXOE, 300T Yera ce HeKe Of] BbUX
JIUPEKTHO IPOTHBE TakBoj Mepu.’® MelyTum, oBaj HemocTatak OM ce MOrao u3-
ochu nudepeHnMpaHnM oJaKalnamMa 3a OBy rpyIy 3eMasba.

Y npakTHYHO] paBHH, TOCEOHO j& 3HAUAjHO IIPaBHO peryiIucame dapujepa y
€JIEKTPOHCKO] TPrOBUHH, HAPOUUTO OHUX HELIAPHHCKOT KapakTepa, Koje Cy CBe
npucyTtHuje. Mehy muMa, n3pasuty naxmy Tpeda MOCBETUTH T3B. MepaMa JIOKa-
Ju3anuje noaaraka, Koju ,,oceOHO OrpaHnyaBajy uiu 3a0pamyjy MpeHoc nojaa-
Taka rnpeko rpanuiie 3emspe.%’ [Topen Mepa okaau3aiiije noaaraka, naxmy Tpeda
YCMEpHUTH U Ha Ipyre HenapuHcKe Oapujepe Koje Takole orpannyanajy codonaH
MPOTOK EJIEKTPOHCKE TPrOBHHE, KA0 IITO Cy 3allTHTA NO/IaTaKa U IPUBATHOCTH,
OrpaHuYaBamke EJICKTPOHCKE TProBUHE MyTeM noBehama aJMUHUCTPATUBHUX
TPOIIIKOBA M TPOIIKOBA yckiahernocTr u ¢i1. 70

OBakaB IpUCTYT KOju TopazyMeBa (POKYC Ha HajONUITHjUM PaBUINMa U
MPaKTUYHUM MTUTAKBIMa, MOTao OM Jia YIIPKOC CBeMY, Oy/Jie IOBOJbHA OCHOBA 32
JaJjbe CHCTEMCKO pellaBamke mpobiaeMa mpaBHe peryialuje eleKTPOHCKE TPTrOBH-
He, MoceOHO ako OM ce KOMOMHOBAO ca TUEPHUITHjATHIM TPETMAHOM 3eMajba ¥
pa3Bojy. OBakBH HCKOpaly, y3 Beh npukazany JeTMMUYHY PEIeBaHTOCT MOCTO-
jeher mpasHor pexkxnma CTO Ha hopMaTHOM HHBOY M Y IIPAKCH pellaBama CII0-
poBa, cBaKako OM MOTJIH Jja OI0BOPE Ha XUTHE MOTpede eIEKTPOHCKE TPrOBUHE
1 J1a ycrocTaBe motpebdan mpeMorrhasajyhn MexaHu3am JI0 MOKEIJFHOT IIEIIOBUTOT
peliema 3a OBy 001acT.

5. 3AKJBYUAK

Enextporcka Tproeuna je npea CBETCKY TPOBHHCKY OpPraHH3aIlN]y MOCTa-
BHUJIa KOMIUIEKCHE TIPAaBHE M3a30BE Ha KOjH je HY)KHO YPreHTHO H IITO [EIOBUTH-
je onroBoputu. MelyTum, nocrojeha npaBHa rnpasuia OBe OpraHu3aIuje cy camo
y MarbeM JieNTy PUMEHJbHBA Ha aTy oomact. [Iokyaju 1a ce peieBaHTOCT TaTHX

% Cmartpa ce J1a je TEOPUjCKH IpoOieMaTHyaH, 1a je 0Jf OrPaHMYEHOT TPAKTUYHOT 3Ha4aja
U Kao TakaB Hee(HKacaH y yKIamamy OapHjepa eleKTPOHCKOj TproBunu. Ynop: W. Zheng, 577

97 Ikao mocToje ¥ CTAaBOBH Jia OU TH I'yOUIIM OUIIK MaJiH jep je e(EeKTHUBHO TeKe PHUMEHHU-
TH apuHe Ha Ty BpcTy npeHoca. [llupe: Aaditya Mattoo & Ludger Schuknecht, “Trade Policies
for Electronic Commerce” 10 World Bank Policy Research Working Papers, Paper No. 2380, 2000

%8 TakaB craB 3acTyna MHI0HE3M]a.

% W. Zheng, 551

70 W. Zheng, 552
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IpaBUJIa IPOIIUPH ITyTEM IIpakce pemanama crioposa y CTII, mmajy orpanndex
nomet. C apyre cTpaHe, aKTUBHOCTH HA MHCUTYLIMOHATHOM yHarpehewy myTem
nperosapa y CTO cy OnokupaHu 300T pa3IMuuTUTX TTO3UIIH]ja 3eMaJba YJIaHHIIA.
Crora cMaTpamMo HEOITXOIHUM KpEeHpame PeTUCTHIKOT PUCTyTa KOju 01 O1o
HIMpE MPUXBATIBUB, @ KOji OM KOMOMHOBAO U3pPay HajONIITHjUX IIPABUIIA, Y3 UCTO-
BPEMEHO pellaBambe MPAaKTUYHUX MUTakha BE3aHUX 32 €JICKTPOHCKY TPrOBHHY.
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Legal System of the World Trade Organization
and Electronic Commerce

Abstract: The paper discusses several important issues related to the regu-
lating of electronic commerce and their incorporation into the WTO legal system.
First of all, the subject of the study is the relevance of the existing legal framework
for this new area, with a special focus on the General Agreement on Trade in
Services. Within that framework, the approach to the practice of dispute resolu-
tion in the given segment is considered. The paper also discusses the institutional
efforts undertaken in the WTO with the aim of regulating electronic commerce.
In particular, some of the possible courses of action are systematized and criti-
cally analyzed and suggestions are made for realistically feasible solutions to the
problem of legal regulation in the given area.

The paper concludes that electronic trade has posed a complex legal chal-
lenge to the WTO, which must be answered urgently and as comprehensively as
possible. However, the existing legal rules of this organization are only partially
applicable to the given area. The attempts to extend the relevance of the given
rules through the practice of dispute resolution in WTO have a limited scope. On
the other hand, the activities on institutional improvement through negotiations
in the WTO are blocked due to the different positions of the member countries.
Therefore, we are of the opinion it necessary to create a realistic approach that
would be widely acceptable, and which would combine the development of the
most general rules, while simultaneously resolving practical issues related to
electronic commerce.

Keywords: Legal system, World Trade Organization, electronic commerce,
legal challenges, goods/merchandise, services, possible courses of action.
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