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3ABJIYJIA U TIPEBAPA KAO PA3JIOT
PYIIJBUBOCTU ITPABHOT ITOCJIA YV JJOMAREM
1 YIIOPEJTHOM IIPABY'

Carceinak: 3abnyoa je ioipewna upedciiasa (Heceechu Heckiao usmehy
VHYTUPAauiive 60/6€ U FeHe U3Ja6e) 0 HEKOM eleMeHilly UpaeHol ocaa unu opyioj
UpasHoj uureHuyU Koja yimuve Ha relogy tyHosadicHocil. Huje ceaxa 3abnyda
pasnol 3a HoHuwiterbe pasHol Hocaa, Helo camo OHA Koja je OUiuHO yiuuyana Ha
welo60 3akmyierve. 3abayoa je Ouitina ako ce 0OHOCU HA OUMIHA C8OjCiuGa Upeo-
Meiia, Ha auye ca Kojum ce 3aKmydyje yIo8op aKo ce 3aKmydyje ¢ 003upom Ha o
JuyYe, K40 U HA OKOJIHOCHIU Koje ce 1o obuuajuma y tpomeity uiu 4o Hamepu
CUUpaHaKa cMaiupajy 00xIyuYHuM, a Clupana Koja je y 3aoayou He ou unaue 3aKmy-
yuna yiosop takee caoposcune. Ilpesapa je ciyuaj medociiaiixa UpasHo peie-
8aHIliHE 80/b€ 30 HACIIAHAK UPABHOT HOCAA KAdda jeOHa Cilpana usazose 3a01yoy
K00 Opyie unu je o0poicasa y 3ab1you y Hamepu 0d je iuume Haseoe Ha 3aK/byUerbe
yiosopa. [lpesapa iipedciiasba HAMEPHO U3A3UBARE 300y0e KOO jeOHe Clpane
¥ UpasHom H0CIy paorwom Opyie citipane fa ce 3aio HA3U8a «U3a36aHa 3a671y0ay,
a ¢ ob3upom oa uzazusa uiedce upasHe ocieouye y 00HOCY HA 3a01y0y, Upeo-
Cltlasma «Keamugurkosamy 3aomyoy». 3a pazmuxy 00 3abnyde Koja upeociias/vba
PAasnor 3a pyuibUBoCiil UpagHoT HOCA CAMO aKo je OutiHa, pesapa je yeex pasiol
3a UoHuwiterbe uUpasHol nocia 3601 HAMEpHOl, HeUOWIUeHol, Hecasectol, UoHa-
warea opyle ciupane y ipasnom iocny. Ilpesapa yeex ipeittiociiasna, mala fi-
dei, Ha ctipanu oHola Ko je uzazeao unu ce rwome kopucitiu. Ilpesapa mooice 6u-
Uy peanu306ana aKUeHUM U UACUBHUM UOHAUAEeM Caylosapayda..

Y paoy ce kopuciiu yilopeonu iipuxas peuterna ipuxsahenux y Ilsajyap-
CKOM 3aKOHUKY 0 obauiayujama, Hemauxom ipahanckom 3axonuxy, Hinarujan-

' Pax je HacTao Kao pe3yaTaT MCTpaKHBaEma Ha MPOjeKTy: »TCOPHjCKH ¥ MPaKTHIHH
npobiemMn crBapama U mpumene mpasa (EV m Cpbmja)», koju ce peammsyje Ha IIpaBHOM
¢axynrtery Yuusepsutera y Hosom Cany.
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cKxom ipahanckom 3axonuxy, Ayciapujckom ipahanckom 3aKOHUKY, a 3a AHINOA-
Mmepuuko upaso Restatement of the Law of Contracts.

Kwyune peuun: pyuwiwvus iipasuu iocao, 3a6ayoa, ouitina 3a6ayoa, ipesapa.

IMojam u BpcTe 3a0.1y/1€

3abiy/a je morperHa npejcTaBa (HECBECHU HeCKIaa u3Mely yHyTpallmbe
BOJbE M HEHE U3jaBE) O HEKOM €JIEMEHTY MPaBHOT MOCHa WIK O APYroj MPaBHO]
YHILCHUIN KOja yTHYe HE HEeroBy IyHOBaXKHOCT. [lorpemHa mpezicrasa, cama
1o ceOu He U3a3uBa HUKAKBE TpaBHE MOCIIE/HIIe, aJli OHA TI0CTaje TPaBHO pelie-
BaHTHA TEK KaJla CTpaHa Ha OCHOBY TaKBe MOTPELIHE MpPEACTaBe HM3jaBH BOJBY.
Taxo u3jaBsbeHa BOJbA HUjE TpaBa BOJba, jep O mpaBa Bosba OWia Ipyraduja aa
3abmyne aHuje O6mmo. 3a0myna mpeacTaBba HECBECHY HecariacHOCT u3Mel)y mpa-
BE€ BOJbC U EbCHE U3]aBe.

VY 3aBHCHOCTH O/ TOTa Ha KOjy C€ YMICHHUIY OJHOCH IIOCTOj€ Pa3IHuUTe
Bpcte 3a0myna. [lodes jomr o puMCKOT IpaBa, IPEeKO MaHJEKTHE Ma JI0 caBpe-
MeHE JOKTPHHE Yy MPaBHO] TEOPHjU Cy ce u3anudepeHImpane pa3indnure BPCTe
3abnyna. [loehawy Opoja moctojehnx BpcTa U3 TOr BpeMeHa JOoNprHena cy 3a-
KOHOJIaBHA pelliemha M3 Komudukaluja rpaaHckor mpaBa Kao W OHa Koja je
Kpenpaina cyjcka mnpakca. [lojena 3auryna TpaIuiiMoHamHo ooyxBara cienehe
BpCTE.

1. 3abnyzna o mpupoau yroBopa (error in megotio) TIOCTOJH KaJa jenHa
CTpaHa Bepyje Ja je 3aK/bydmiia jefaH YroBOp, a 3alpaBo j€ 3aKJbyYCeH HEKH
JpYyTH YyTOBOD.

2. 3abnyna o nuuHOCTHU (error in personae) TOCTOJU Kaja jeJHA CTpaHa
MMa MOTPENIHy MPEACTaBy O MICHTUTETY JApyre (Bepyje Ja 3akjbydyje yroBop
ca Ta4HO OJpel)eHUM JIUIIEM, a OHO TO HHj€), WIH j€ ¥ 3a0IyIU y TOTIIeTy Hero-
BHX CBOjCTaBa.

3. 3abnyna o mpeaMety yroBopa (error in corpore) OTHOCH C€ Ha CTBap
KOja je 00jeKT IOBOJIOM KOjeT C€ YTOBOp 3aKJbyUyje.

4. 3abiyia Koja ce OJTHOCH Ha CBOjCTBA WJIM CYIICTAHIIU]y npeamera (error
in supstantia).

5. 3abnmyna o MOTUBY (error in motivo) TIOCTOjU Kaja jeJlHa cTpaHa Torpe-
IIHO Bepyje Jia TOCTOjH YMEHLCHMIIA KOja Ta je MOJCTaKIa Ja 3aK/bydd yroBOp,
MaKO OHA HE MOCTOjH.

6. 3a0myna o xKay3u WK MUY yroBopa (causa finalis) mocToju Kajia ce 1mo-
rpelHa MpeJicTaBa OJHOCH Ha IHJb, CBPXY KOjU CTpaHa y YrOBOPY KeJH Jia o~
CTHT'HE HeTOBHM 3aKJbYUCHEM.

7. Ilpema TOME Aa JM ce MOTPELIHA MPEJICTaBa OJHOCH Ha HETO3HABAHE
MIpaBHUX TIPOITHCA WM Ha HEKO (PaKTUIKO CTarke, pa3lIKyjy ce IpaBHa 3a01yaa
(error iuris) u cTBapHa 3a0ayna (error facti).
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8. 3abnyna 300r MOrpeuIHOr MPEHOIICHka BoJbe (falsa demonstratio) no-
CTOjU KaJa je jeqHa CTpaHa y YroBOpY H3jaBWiia BOJbY, ajii je Tpehe nuue, Ty
BOJbY INPEHEJIO APYToj CTPAaHW MOTPENIHO; 3a0y/ia O padyyHCKOM IOJATKy II0-
CTOjH KaJia ce MPHITUKOM ITMCMEHE PEAaKIMje YroBopa Y MUCaky HIIH MPETUCH-
Bamy IOTpelHo yHece Heka nudpa. Takse rpemke Moryhe cy He camo y mpe-
NHUCUBamky OpojeBa HEr0 W peud, MITO MOXKE YTHLATH Ha MPOMEHY IMPOMEHY
cMEcIa oapenbe yropopa.”

ButHa 3a0ayna y nomahem u ynopeaHom npasy

Nmajyhu y Buay cBe BpcTe 3a0iya Koje CMO ITOMEHYJIH, €BUJCHTHO je Ja
IBUXOB YTHILAj Ha MyHOBaXKHOCT YroBopa HHUje o McTor 3Hayaja. ok jemHe
“Majy 3a MOCJIEIHIly HEBaXKHOCT yroBOpa, Jpyre cy Oe3 3Hauaja Ha MyHOBa-
KHOCT yroBopa. 3aro cBaka 3a0iiyJia HUje pas3iior PyLIJBHBOCTH YrOBOpa HETro
caMo OHa Koja OMTHO yTH4e Ha IMyHOBa)KHOCT yroBopa. Koja ce 3abmyna cmarpa
OUTHOM, Pa3JIMYUTO CE PEIllaBa y 3aKOHOJIABCTBY U TCOPH]HU.

VY HauMHYy peryiucama OBOT IHTama PasjHKyjy ce Tpu cucrema. [Ipema
jeaHoM (Ka3yHCTHYKOM), HaOpajajy ce cilyyajeBH y KojuMa IOCTOju OWTHa 3a-
6ayna. > Jpyru cucteM KOpHCTH ommTy hopMyamujy 6uthe 3a6my e, 6e3 Hka-
KBUX HaOpajama, C TUM Jia ce MPeIynITa Cyay /1a y CBAKOM KOHKPETHOM Cllyda-
jy ZIoHece OUTyKy O TOMe, Ja JIu OM M3jaBa BOJbE OMIIa TakBa Ja je yroBapay
3HA0 3a NpaBO cTame cTBapu.’ Tpehu cucreM mpeacrapba KOMOMHALM]Y JBa
MIPETXO0{HA CHCTEMA, TaKO INTO ce Habpajajy HEeKH CiIydajeBH OWTHE 3a0iyne u
naje ommra GopMyanyja Koja 3a OCHOB MMa JIPYIITBEHA IpaBWiia MMOHAIIAkA,
MpaBuJIa MIPaBHOT MPOMETa U BOJbY cTpaHaka. OBaj cucteM npuxsaheH je y Ha-
IIEM IIpaBy.

3abiryna je OMTHA aKo ce OAHOCH Ha OUTHA CBOjCTBA MIPEIMETA, Ha JIMLE ca
KOJUM Ce€ 3aKJby4yje YyTOBOP aKO CE 3aKJby4dyje ¢ 003MPOM Ha TO JIMIIE, KA0 U Ha
OKOJTHOCTH KOje ce 10 00M4ajuMa y MpoMeTy WIIH [0 HaMepH CTpaHaKa cMarpa-
jy OIUTy4HHUM, a CTpaHa Koja je y 3a0iynu He Ou MHaue 3aKjby4ujia yroBop Ta-
KBE CaJip>KUHE.

% Ipema I1lIBajuapckoM 3aKOHHKY O oGnmurammjama: “OGHdHE padyHCKe TPElIke He YTHIY
Ha ITyHOB&)KHOCT yTrOBOpa; OHe Tpeba 11a ce ucmpase.”(wiaH 24).

3 ®pannyckn rpahancky 3akonnk (wra 1110), [lBajuapckn 3aKOHHK O OGIHTAIMjaMa,
unaH 24. Vtanujancky rpa)aHCKU 3aKOHUK, WwiaH 1429.

* Hemauxu rpaljancku sakonnk, y § 119. caapyu ommry (opMyamjy, npema Kojoj, THuie
KOje je MPUIMKOM H3jaBe BOJbE OMIIO y 320y O HCHOj CaAPXKHHH, WIN YOIIITe HHje XTeo 1a
Jla u3jaBy OBE CaJAp)KHHE, MOXKE TaKBy M3jaBy OCIIOpaBaTH, aKO CE MPETIOCTaBH [a je OHO MpH
CTBapHOM IIO3HABAKY CTBAPH U Pa3yMHO]j OLICHH CiIy4aja He Ou Iaiio.

3 Iopes Harer mpaBa, oBaj cicteM npixsahen je y L1IBajuapckoM 3aKOHAKY O OGTHTaIja-
Ma, 4iIaH 24.

% 3akom o 00IMralHOHMM OJHOCHMa, WwiaHd 61. craB 1.

109



Hp Hanuna Ionos, 3abnyoa u ipesapa kao pasznot pyuisusocivu ipaghoi iocia... (ctp. 107-122)

Cruuny dopmynanujy outHe 3a0myzae caiapxu u llIBajiuapckn 3akoHUK O
obnuramnujama, rpemMa KoMe ce OMTHOM cMaTpa HapoduTo 3abmyna: 1. xanma je
CTpaHa Koja ce 1o3uBa Ha 3a0J1y/ly HamepaBaJia Jia 3aKJby4H APYTH YTOBOD, a HE
OHAj 3a KOjH je Jlasia CBOjy CarjiacHOCT; 2. KaJia je uMaja y BUay ApYry cTBap, a
HE OHY KOja je MpeIMeT yroBopa, WM APYIo JIMIE, a ako ce obaBe3asa Oall c
003upoM Ha TO Jinlie; 3. Kajia je unHuI0a Kojy je ooehasia ctpaHa Koja ce 1mo3u-
Ba Ha 3a0Jy 1y 3HaTHO Belier 00MMa Hero 1ITo je TO Ta CTpaHa CTBAPHO XTena; 4.
KaJia ce 3a0iiy/ia OJIHOCH Ha YHCHUIIE KOje je IpeMa MOCIOBHOM MOpaJly CTpa-
Ha KOja Ce 11031Ba Ha 3261y Iy MOIIa CMaTpaTH 3a OUTHE CICMEHTE YroBopa. '

Wranujancku rpaljancku 3aKOHWK, HaBOAM Koja ce 3abimynma cMmarpa OWT-
HOM, a TO je ciydaj: 1. oHa Koja ce OJHOCH Ha MPUPOY WIH IMPEeIMET YTOBOPa;
2. KOja ce OJIHOCH Ha WJICHTUTET MpeaMeTa YMHUAOE I Ha HEKO HEeroBO CBOj-
CTBO, M CXOJIHO OIIITOj OLCHH WJIM y BE3H Ca OKONHOCTHMA MMa Ce CMaTpaTH
o/uTyuyjyhioM Ha carmacHocT; 3. kKaja ce OJHOCH Ha WICHTHTET WU CBOjCTBO
JIMYHOCTH JIPYTOT YyroBapaya, o YCJIOBOM Jia Cy jeHO HJIH JPYro OWIN OJUTy-
qyjyhu 3a cariacHocT 1 4. Kaaa je ako ce pagu o 3a01yau y npaBy, Ouna jeAnHu
WIIY TJIaBHU Pas3Jior yroBopa.

[Mpema dpaniyckoM rpaaHcKoOM 3aKOHUKY, OMTHOM 3a0yJJOM cMaTpa ce,
3a0J1y/1a O CyNCTaHIM CTBapHU U 3a0JIy/ia O JIMILY, aKO j& YTrOBOP 3aKJbyueH C 00-
3MpPOM HA JIMYHOCT KOje Ce CMATpajy y3pOKOM 3a TIOHMIITEH-¢ yroBopa.  MdpaH-
IyCcKa MpaBHa TEOpHja je CBE BPCTE 3a0iIya rpynucajia y TpH rpyrie: a) 3a0myae
KOj€ CIIpevaBajy HACcTaHaK MPABHOT IMOCAa W TOBJAde arCOIYTHY HHUIITABOCT
(1a mpumep: 3abyna o IPUPOIH, IPEAMETY U Kay3H IIPaBHOT Tocia); 0) 3a0iry-
Jie Koje JIOBOJIC IO PYILJbMBOCTH MPAaBHOT Mocia (Ha mpuMep: 3abiyne o CyIl-
CTaHIM CTBapH, 3a0JTyia O JIMILY YKOJIMKO je 3aKJbYUYCH YTOBOD intuitu personae
); B) 3a01yie Koje HeMajy yTHIlaja Ha MyHOBa)XHOCT yroBOpa, T3B. HEOUTHE 3a-
Onyne (Ha nmpuMmep: 3a0yJa 0 HEOUTHUM CBOjCTBUMA CTBapH, 3a0J1ya o JTUIHO-
CTH YKOJIUKO YTOBOp HWUje intuitu personae, 3a0xyia o MOTUBY, 3a0iy/a O COJI-
BEHTHOCTH JIy)KHUKA UTI.)

[pu pasznukoBamwy OUTHE 3a0JTyJIe O/ OHE KOja HUje OMTHA y MPABHO] TEOPH-
JHU Ce TIOCTaBJba MUTAE KOJU j€ TO KPUTEPHjYM 33 pa3rpaHUIICHhe 0Ty yjyhu.

Ipema Casurmuy n 3uitiermany KpUTEPUjyM DPa3IUKOBama je YUCTO CY-
OjextuBan. butHa 3a0ya je oHa 6€3 Koje mocao yoniTe He 01 OMo 3aKJbyUcH.
Ja je cTpana 3Haya 3a 3a0iIyAy, yroBOp Ha Ou yormmTe 3ak/bydmia. HeOuTHa 3a-
Oxryna Ouia OW OHA KOja YOINITE HHje YTUIajda Ha BOJGHY OJUIYKY OHOTa KO je
0uo y 3a0iry iy, WK je Ha BOJbY MMaJla He3HATaH yTHIIE].

7 [1IBajuapcky 3aKOHHK 0 ObIUraijama, uian 24.

§ Wranujanckn rpahasckn 3aK0HUK, wiaH 1429

° Ppanmyckn rpaljaHcki 3aK0HAK, wiad 1110.

Ryl Savigny, System des heutigen Romishes Recht, sv. Ill, Berlin, 1840, str. 111, isto E. Zi-
telmann, Irrtum und Rechtsgeschdft, eine psyhologisch-juristische Untersuchung, Leipzig, 1879.

110



36o0puuk panosa [Ipasror dpakynrera y Hosom Cany, 3/2013

O0jexkTrBaH KpUTEPHjYM pa3iinkoBama npuxsaheH je y Hemaukowm rpalan-
CKOM 3aKOHHKY IIpeMa KOMe ce “U3jaBa BOJbE MOXKE IOOMjaTH aKO Ce MOXKE CMa-
TpaTH Ja je u3jaBuiiall He O /a0 MpH MO3HABamy CTBAPHOT CTamkba U PasyMHOT
pacyhusama”."

VY mBajuapckoM mpaBy, ce 3aKOHMKOM O oOnuranujama, yTBphyje mra ce
cMaTpa OUTHOM 3a0IyZIOM, I KPUTEPHjyM 3a MPOLEHY y CBAKOM KOHKPETHOM
CITy4ajy, ITa ce cMaTpa OMTHOM, a TITa HEeOUTHOM 3a0Iy/IoM, Cyanja yTBphyje
HAKOH UCIMTHBAamka CBUX OKOJIHOCTH ciy4aja. CMmarpa ce na OutHa 3a0yza rmo-
CTOjH OHJIa Kasia Ou ce Ha OCHOBY 00jE€KTHBHE MPOLICHE CUTYaLMje U YBaKaBarmbha
MpaBUiIa U NPUHIIMIIA KOja MOCTOje y MPOMETY MOTJIO 3aKJbYYUTH JIa j& OKOJI-
HOCT O K0jOj je CTpaHKa y 3a0Jiy/id TakBa Jia yrOBOp Ca TaKBOM OKOJIHOIINY He
Moke na omnctane. OBO HHje JOBOJHHO jep je mOoTpeOHO Ja M cama CTpaHKa
YIPaBo Ty OKOIHOCT cMaTpa GutHoM. >

1. 3abayoa o buimnum ceojciiguma iipeomeitia TOBOAN IO PYIIBUBOCTH
yroBopa, Kaja je jemHa oJf CTpaHa MMaJla MOTPElIHy MpeJCTaBy 0 0COOMHaMa
(cymcTaHIM) CTBapH MOBOJIOM KOj€ j€ YTOBOp 3aKJbYUeH.

OBa oapenda 3akoHa 0 OOJIMTAITMOHIM OJJHOCHMA HHj€ IOBOJHHO jacHa, jep
ce Ha IPBHU IOTJe]l He BUJM J1a JIU C€ OBJIE paau O “TIpeIMeTy’y 3Hauemwy 4H-
HU0e WK ce paau o “objekty unHuade”. Ynan 61. cras 1. Tpeda Tako TyMauu-
TH TaKo Jla ce He paJiy 0 YMHUJIOU HETO O ciliéapu, Koja je mpeIMeT YnHuade na-
Bama. ®opmynaiyja y [lBajiapckom 3aKOHUKY O OOJMranyjama je jacHuja jep
Ce U3PUYHUTO HABOJM J1a je y MUTamy CTBAap Kao 00jeKT yroBopa.

V norneny kBanuuKanyje, mra ce cMaTpa OMTHHM CBOjCTBHMA IIPEAMETa
y TIPaBHO]j TEOPHjH Cy CE pa3BUIIE JBE TPYIIE CXBaTamba.

IIpema 00jeKTMBHOM CXBaTawy MOJ 3a0iyJO0M O OWTHUM CBOjCTBUMA
mpeaMera MoApasyMeBa ce MOrpellHa MpeacTaBa 0 Marepuju ((pu3MUKe U Xe-
MHjcKe 0coOMHE) O] KOj€ je CTBap HampaBjbeHa. buTHE cy caMo KOMIIOHEHTE U
YHYTpaIIhU CacTaB O]l KOjUX je cTBap ypaljeHa, yciies yera oHa HemMa CBOjCTBa
Koja mocenyjy crBapan Te BpcTe.CyOjeKTHBHO CXBaTame I0JIa3d O]l Hamepe
cTpaHa y yroBopy. 3a0iysa o CBOjCTBHMA IpeaMeTa MOCTOjH Kaja CTBap Hema
OHE 0COOMHE KOje je cTpaHa uMaja y BHIy Kaja je 3akjbydrBaja yroBop, a Ja je
TO MHAYe 3Haja He OW ra 3akjbyuymsa. To Cy OHa CBOjCTBa CTBapH KOjuUMa ce
CTpaHa PyKOBOJIMJIa IPWIIMKOM 3aKJbydeHa yroBopa.

Cy0jeKTHBHH KPUTEPHjyM BHIIE OJroBapa MPHPOAM YTOBOPHHUX OTHOCA,
jep oH o0yxBaTa ¥ MOTPEIIHY NPEACTaBy O CaMOj MaTEepPHjH OJ1 KOje je CTBap Ha-
YHIbEHA Ka0 M CBOJCTBO CTBAPH KOj€ c€ Y KOHKPETHOM CIIy4ajy jaBjba Kao OUTHO
3a oNpelebehe 1a Ce YroBOp 3aKkibydd. [IpmimkoM mporeHe KBaluduKarmje
3a01y/ie O CYNICTaHIIMjU CTBApH Tpeba BOJIUTH payyHa O HAMEPU CTPAHE Koja je

' Hemauku rpahasckn 3akonuk, maparpad 119 (1).
12 T.Guhl, Das Scweizeriche Ogligacionenrecht, Zurich, 6 n3name, 1972.ctp.135
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M3jaBWiia BOJbY Y CBAKOM CJIyuajy TMOjeJMHAYHO, a HE a IPUOPHU y3€TH Ja je He-
KM eJIEMEeHT OuTaH 3a KBaIMpHUKaLKjy 3a01yie O CyICTaHIIHjH.

2. 3abnyda o nuunociu je OWTHA U yTUYE HAa MMyHOBAKHOCT yroBopa Kaja
j€ YroBOp 3aKJby4eH ¢ 003MpPOM Ha TayHO OXpeheHo JwIle WM HEeroBa JINIHA
cBojcTBa (intuitu perssonae). OBaj BUJ 3a0iye je pa3ior pyubHBOCTU aKO CY
JUYHA CBOjcTBa Omia omnydyjyha unmeHunIa 3a 3akibydeme yrosopa. Jlmuna
CBOjCTBa MOT'Y C€ UCIIOJBUTH Ha Pa3NIMUUTE HAYHHE: CTPYYHOCT, HAPOUUTA CIIO-
COOHOCT (TaseHaT), HAKJIOHOCT, BEIITHHA, MTOBEPEH-E, UT/. 3a MPaBHE MMOCIOBE
intuitu personae je OUTHO Aa Cy JMYHA CBOCTBAa MOTHMBHCAJIa CTpaHy Ja ra 3a-
KJbyUH ca TauHo oxpehenum muriem. JIngHa cBojcTBa Cy 011 oceOHE BaXKHOCTH
3a 10OpounHEe yroBope (MOKJIOH, MOCIyTa UT/.), a O]l TCPETHUX YTOBOpa 3a: YIro-
BOp O JieNy, HaJIoTy, OPTaKIyKy UTA, IO YCIIOBOM Jia 00aBe3y U3 yroBopa Mopa
M30BLIMTH yIpaBo To Jinne. [IpuimkoM o/utydnBama O 3aXTEBY 3a IOHUIITCHE
yroBopa ycieJ| 3a01y/ie 0 JINYHOCTH, ¢yl ie y CBAKOM KOHKPETHOM CITy4ajy Iie-
HUTH, j€ JIU y INTaby YroBOP intuitu personae Wid HUje.

YKoMKo je yroBop 3akibydeH 0e3 003upa Ha JTMYHA CBOjCTBa 3a0myna y
rorJIely TMYHOCTH HUje OMTHA 1 6€3 yTHIIaja je Ha ’erOBY IMyHOBAaKHOCT.

3. 3abnyoa o ociuanum enemeniiuma yiosopa je 3aKOHOM O OOJIUTAIIMOHIM
OJHOCHMAa, YCTaHOBJbEHA TeHEPaTHOM (opMynanujoM, mpemMa Kojoj ce MOHH-
IITEHE YrOBOpa yciel PYIIJBUBOCTH MOXKE 3aXTEBAaTH M y CIydajeBUMa Kaja ce
3a0JlyJla OIHOCH Ha OCTajie “OKOJIHOCTH KOje ce 1Mo o0uvajuMa y IpoMeTy WU
[0 HAMEPH CTpaHaKa cCMaTpajy OAJYyYHHM, a CTpaHa Koja je y 3a0iyiu ra nHaye
He OM 3aKJby4mia /a je 3a 3a0mymy 3Hana” (wnaH 61. cras 1). Ha oBaj HauuH ce
MIpoIIHpyje mojaM 3a0Iyzie U3BaH JBa rope HaBeaeHa ciydaja mof 1 u 2.

[Mpeanoct oBakBor HaumHa (HOpMyNHcCamba UMa U jellaH HeJOCTaTaK y Ty-
Mauewy nojMa “obmuuaj y mpomery”. OBae OM ce MOKIa ymMecTo obudaja Kao
MpaBuIIa TIOHAIIaka IPEe MOTJIO TOBOPHUTH O CXBaTambKMa Koja Cy ce pa3BHiia y
npomerHoj npakcu.'* IlIBajiapcky 3aKOHUK O O6IHTaljaMa je ¥ OBOM CIIyuajy
MOXJa Hemrto ojpeheHuju, jep ymecrto,”o0u4aj y mpoMeTy”’ KOPUCTH H3pa3
“HNOCJIOBHU MOpal drja ce CaJlp>KUHA MOXKE JIAKIIe YTBPIUTH.

Jlox ce mpema 3akoHY O OONUTAIMOHMM OXHOCHMA, 3a0iyma O OWTHHM
CBOjCTBMMa IpeAMeTa W 3abiyAa o JMYHOCTH, KOJ infuitu personae yroBopa
YBEK cMaTpajy OMTHHM, 3a ocTaiie OOJHMKe 3a0iyAe KOju YTHYy Ha ITyHOBa-
JKHOCT YroBOpa MOTPEOHO j€ /1a ce KyMYJIAaTHBHO HCITYHE JBa yCIIOBa: 00jCKTUB-
HU U Cy0jeKTHUBHHU.

[Ipema 00jeKTHBHOM KpHUTEPYjyMy MOTPEOHO je Ja ce 3a0iyna oAHOCH Ha
HEeKe OKOJHOCTH KOje ce 10 00MYajuMa y TIPOMETy cMaTpajy MpecyJHAM Ha 3a-
KJbydee yropopa. HeOurtHa je 3a0iiyia 0 HEKOM €JIEMEHT yroBopa KOju HUje

Bc [eporuh, O6nuranuono npaso, beorpan, 1990, ctp.295.
4 M. Benpu, on. nut, ctp.239.
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OuTaH, OCUM aKoO ra CTpaHe CBOJUM JIOTOBOPOM HUCY yuuHuie OutHuM. CyOjek-
TUBHHM KPUTEPUjyM CE€ OJJHOCH Ha HEe3Hame CcTpaHe 3a 3a0iyady, jep Aa je 3a my
3HaJIa He OM 3aKJbY4MJIa YTOBOP TaKBE Ca/IPIKHHE.

4. butHOM ce cMmaTpa u 3ab.1yda o 1obyou (Moiiugy) Koo yiosopa 6e3 Ha-
KkHaoe (1o0pounHux yrosopa). "Kon yrosopa 6e3 HakHazae OUTHOM 3a0my1oM ce
cMaTpa ¥ 3a671y/1a o mobyIH Koja je Guia ofTydHa 3a npeysnumame obasese"."”
Oga BpcTa 3a0y/e HUje OWTHA KO TEPETHUX YrOBOpa, OJTH YIrOBOpa ca HaKHa-
JIOM, jep KOJ BHUX 3a0iysia 0 OOY/IM HE YMHU CaJipikaj yroBopa, U modyaa Huje
MO3HATa JIPyroj YrOBOPHO] CTpaHU. Y OBOM CIIy4ajy j€ OUMIJICAHO Ja je jenHa
CTpaHa U3jaBUJia BOJbY, a 3allTO je U3jaBUIIa, KOja je leHa No0yAa je 3a MmyHoBa-
’KHOCT yroBopa upesneBantHa. Ctora je 3a0iyzaa o moOy i Ko TepeTHUX yroBO-
pa, TpaBHO HWpENIeBaHTHA, Tj. HEMa OUTy4yjyhu yTHIiaj Ha HETOBYy NMpaBHY Ba-
JbaHOCT. 3abiyaa o moOyan KOJA OBaKBUX yroBopa Maja Ha TEPEeT OHE CTpaHe
KOJ Koje je 3a0iyaa HacTaia.

HanpoTus ko yroBopa 6e3 HakHajze (1I0OOpOYHHHUX YroBopa), molOyma 4m-
HU ca/ip>kaj yroBopa Koja je Ipyroj CTpaHu IMo3HaTa, 300T yera je 3a0iryaa o 1mo-
Oyau OWTHA W ONpaB/IaHa, & TaKaB YrOBOP PEIATHBHO HUIIITAB.

5. 3abnyoa 3601 neitiaunol upenouwersa (falsa demonstratio), moxe Taxohe
y U3BECHUM cllyyajeBuMa Outu OutHa. OBa BpcTe 3a0iy/e MOCTojH Kaja je jel-
Ha YrOBOpHA CTpaHa M3jaBHJa CBOjY BOJbY PaJU 3aKJbydera yroBOpa, alu je
Tpehe mure koje, je Ty BOJbY MPEHOCHIIO, JPYTOM, OBY TOTPEIIHO TpeHesno (Ha
MIpUMeEp, BOJbA j€ HM3jaBJbeHA MPEAjoM Tellerpama IOIITH, ald je MOIITAaHCKU
City»)k0OEHUK MOTPEIIHO MPSHEO TEKCT Tejerpama). "3abiy/ia iuia mpeKko Kora je
CTpaHa M3jaBUiIa CBOjY BOJbY CMaTpa ce MCTO Kao M 3a0iyJia y BIacTUTOM H3ja-
BJbHBAKSY BOJbE.

W IIBajmapcku 3aKOHUK O oOymTarjama npensuha ma ce, «mpaBmia Koja
Ce OJIHOCE Ha 3a0JIyy MPUMEHYjy aHaJIOTHjOM M Ha CJIy4ajeBe Y KOjuMa je BO-
Jba jeJIHE CTpaHe HETauHO MPEHETa MPEKO IITaCHUKA WM HEKOT JPYToT Mmocpel-
Hukay. '’

Y oBakBUM CiIy4ajeBHMa IMMOTPEOHO je YTBPIUTH Ja I je 300T Tora HacTa-
na 3abmyna OutHa win HUje. 3abmyna Ou ce cMmarpaia HEOMTHOM, ako OW ce
YTBPJWIO Ja Ou yroBopHa CTpaHa, Koja je M3jaBy CBOje BOJbE YIYTHIA MPEKO
Tpeher mna, TakaB yroBop 3aKJby4niia yIPKOC HACTaJle TPeLIKe NpH NpeHoIe-
By BEHE u3jaBe BoJbe. 3a0iryna Ou y oBoM ciayuajy Ouna OuTHa ako OM ce yTBp-
JWJIO J]a YTOBOpHA CTpaHa Jia je 3Haja 3a TPelIKy He OM 3aKjbydmsia yroBOp
TakBe caapxuHe. Ao Ou OuTHaA 3a0iyna HacTajga 300T HEMaXmke MPEHOCHOoIa

15 3aK0H 0 OGIUraLMOHNM OHOCHMA, WiaH, 62.
' 3aK0H 0 OGIHTAIHOHIM OJHOCHMA, WIAH 64.
17 11IBajriapcKi 3aKOHHMK 0 oGIHTaIMjaMa, Wiak 27.
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u3jaBe, TaKO HACTalM yroBop Ouo OM pyUUBMB, a ako OM O HETA4YHOT MpeHoca
18
JOIIJI0 HAMEPHO, OHJla OM TakaB yroBop OMO ancoayTHO HULITAB.

IMojam mpeBape

ITpeBapa mpeacTaBiba HEOCTATAK BOJbE jEIHE CTpaHe yciea 3a0iyae Kojy
j€ HaMepHO M3a3Bayia Ipyra CTpaHa WX je OJpskaBa y 3a0iyau, na Ou je HaBea
Ha 3aKJbyuere TpaBHOTr nocna. [IpeBapa, kao u 3a0iya NpETHOCTaBba Morpe-
LIHY MPEJICTaBy O HEKOM €JIEMEHTY IPaBHOT [10CIa MOTPEOHOT 33 HeroOBY IIyHO-
BaXKHOCT. 3a pasiuKy oj 3a0iyje mpeBapa je HaMepHO HM3a3MBarbe MOTPEIHE
MpecTaBe U3a3BaHe PamboM JIpyre CTpaHe, 1a ce CTora Ha3uBa U ‘‘M3a3BaHa 3a-
onyna.” Byayhu na mpeBapa u3zasuBa Texe mpaBHeE mocienuie of 3abiyae 3a
By Ce KaXke Ja MpecTaBiba “‘KBaluuKoBaHy 3a0mymy”. 300r Tora mpeBapa,
WIN «13a3BaHa 3a0J1yJia», Y CTPOrOM CMHCIY PEUd U HE TPEJICTaBJba HEKH T0-
ce0aH, TOTIIYHO HE3aBUCTAaH HeJOoCcTaTak BoJke. OHa je, jenHa Bpcra 3a0mynae u
TO «KBaM(HUKOBaHA 3201y, KOja H3a31Ba TEKE MPABHE MOCICIUIIC Y OJTHOCY
Ha oGmuHy 3a0mymy."”

Iojam mpeBape mojpa3syMeBa CTHIIA] J[BA €IEMEHTA: je/laH, ICUXOJIOIIKOT
KapakTepa, KOju ce CBOJIM Ha HaMepy jeJHOr yroBapada jJa Ipyror HaBeae MiIH
oJpXKaBa y 3a0Jynu paay 3aKkJbydyerha MPABHOT MOCTA, TaKO INTO Mpeay3uma
pa3In4KTe PaJbe U TMOCTYINaKe KOju JIOBOjE 10 GopMuparma MorpeliHe npe-
CTaBe Jpyre CTpaHe O pelieBaHTHUM 4YMibeHHLama. Jpyru, na usmely npesape u
3aKJbYUCHOT TPABHOT T0C)a Tpeba Jia MOCTOjH Y3pOYHa Be3a, Koja ce cacToju y
TOME J1a TIpeBapeHa cTpana 0e3 JaKHUX TBPIHU U HETAYHUX IPEIcTaBa Kojy je
W3a3Baja Jipyra cTpaHa, IPaBHU [0ca0 He OM 3aKJby4yHiia, WM Ta He OH 3aKJby-
4yuja noJ ucTUM ycioBuma. [IpeBapa Mopa OUTH y3poK, WM 32 3aKJby4eHhe YIro-
BOpa, WJIH 3a campkuHy yroBopa.”’ OGa eleMeHTa KyMyJIaTHBHO Tpeba 1a Gymy
HCTyHlheHa Ja Ou mpeBapeHa CTpaHa MOTIJla Ja 3axTeBa MOHUIITEHE TaKBOT
MIPaBHOT MOCTIa.

3a pasnuky on 3a0iyjie Koja je passior pylUbUBOCTH MPABHOT MOCIA CaMO
aKko je OMTHa, peBapa je YBEK pasiior 3a PyIIJbUBOCT 300T HECABECHOT, HAMEp-
HOT, HETIOIITEHOT MOHaIIamka Apyre cTpane. O pUMCKOT [IpaBa Ba)KH MPaBUIIO
fraus omnia corrumpit -nipeBapa cBe kBapu. OHa yBeK NMpeTnocTaBiba mala fidei
Ha CTpaHHW OHOTA KO je M3a3Bao WU ce lhoMe KopucTr. HajBaxxanja pa3nmka n3-
Meljy 3a0my/ie 1 npesape je y ToMme ja 3a 3a0Jyly HUje KpuBa Jipyra yroBopHa
CTpaHa, HEero je OHa MOoCJeaua MorpelIHe NPeCTaBe caMe CTpaHe Koja je y 3a-
Onmynu, a 3a mpeBapy ce TPaXku CYNMpOTHO, Jia MpeBapeHa CTpaHa 3a CTambe 3a-

B g, Buznep, KomenTap 3akoHa 0 00Be3HUM (0OIMTaliOHUM) OTHOCHMA, OII LIUT, Kibura |
cTp. 287.

' C. Ilepouth, O6uranmono mpaso, Beorpax, 1990.ctp. 301.

2 J1. Crojanosuh, YBox y rpahancko npaso, Beorpaz, 1988, ctp.349.
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OJyJie HUje KpPUBa HETO je TO CTake N3a3BaHO WU OJIPYKABAHO CBECHOM PaJlHhOM
JpyTe CTpaHe.

IIpema 3akoHy 0 OONHTalIOHUM OJHOCHMA, IPEBapa MOCTOjH, “‘aKo jeTHa
CTpaHa M3a30Be 3a0IyIy KO IpyTe CTpaHE WIH je OAprKaBa y 3a0iyau y Hame-
pH Ia je THMe HaBele HE 3aKJbydyeme yropopa. Jpyra crpana Moxke 3aXTeBaTu
IOHMIITEH-E YTOBOPA 1 OHJA Kaja 3a0mya Huje GurHa.”!

Ilojam mpeBape y ynopeanom npasy

VY KJIacHYHOM M MOCTKJIACHYHOM PUMCKOM TpaBy dolus malus, je cxsahen
Kao JIETUKT KOju 00yXBaTa CBE pajilbe YUHIHEHE ca HAaMEepOM Jia HaBedy APYry
CTPaHKY Jia YYUHH HEKW MaTEpUjaIHU WIIM MPABHU aKT Koju he My HaHEeTH IiTe-
Ty, a KOju He OM yYWHHO J]a HHje OMIIo Te noio3He paame. Hajuenthe ce pagmmo
0 0BOhemYy y 3a0iyly WM OJpXKaBamwy y 3a0JIyu O YHHBCHHULAMA KOje Cy Of-
nyuayjyhe yTuiane Ha 3aKbydere npasHor nocaa.”> Dolus malus he mocrojatu
Uy Clly4ajy aKo je cTpaHka cama 3a ceOe (13 He3Hamba , HEOCHOBaHE CaMOyBepe-
HOCTH WJIM U3 JPYTHX pasiiora) JoBena y 3a0iyidy, a Apyra CTpaHKa je y ToMe
noapxana. [Ipema Cepsujesoj nebwunutuju, dolus malus, je n3urpaBame, Ipe-
y3€TO ca IIMJBEM J]a c€ HEKO IPEeBapH, Kajia Ce jeTHO CUMYJIUpA, a JPYTo CTBap-
HO panu. Jlabeon, mehyTuM cMmatpa 1a ce u 06e3 cuMysaluje MoXXe YYMHUTH He-
LITO Aa HEeKO OyJe mpeBapeH, aji ce MOXe U 0e3 Joiryca jeJHO CUMYJIHpaTH, a
Jpyro cTBapHo yuHUTH. Ha ocHOBY Tora oH aedunue dolus malus, kao cBaky
JYKaBOCT, OOMaHy WJIM M3UTpaBame, Mpely3eTy J1a ce HEKO 3aBejie, 0OMaHe WiIn
npaBapu. Jlabeonosa je nepunnnanaj tayna. Ilperop, Hehe MTUTUTH OHO TO
je yroBopeHo 107103H0.>

IIpema @panmyckom rpahanckom 3akonuky u3 1804. «Ilpesapa (dol) je
pasJior 3a MOHUINTEHE YTOBOPa, aKO Cy MPEBapHE Pajiihe, jeIHE YTOBOPHE CTpa-
HE TaKBe, Ja je OYMIVIEJHO Ja Apyra CTpaHa, Ja lbuX HHje Omio, He Ou 3aKiby-
anma yrosop.»”' TymauemeM wiana 1116, y mpaBHO] Teopuju je M3BeleH 3a-
KJbyUakK Jia ce TIpeBapHa pajamba cacToju of: a) ahUPMaTHUBHOT JIAXKHOT TpeIcTa-
BJbatha CTBApH, y3 NPEBapHE pallibe Wi 0e3 BUX, WU 0) MPeBapHHUX pallibH KO-
je ce cacroje oll IPUKpUBama CTBAPHOCTH, KOjOj Ce Ha Taj HA4YMH, Jaje JTaXKHU
U3IJIesl, B) CIpeyaBamba YTOBOPHE CTpaHE /a CTEKHE TauaH yBHJ y OHO LITO YH-
HHU, TUME HITO Ce€ MPOY3pPOKYje HECTAaHAaK WM YKIamame JIoKa3a (JOKyMeHarta)

2! 33K0H 0 OGIMTrALMOHNM OJHOCKMA, WiaH 65. cTas 1.

22 Tako LluiepoH n3HOCH Kao IMpUMep mpesape, ciydaj PumibannHa Kannyca, kora je HeKu
6ankap n3 Cupaky3e 10Beo y 3a0myay aa he ox kynoBuHe jeqne kyhe 3a y)KUBambe HMaTH BEJTHKE
KOPHCTH U 3aTO ce omIy4no na je kymu (mpema Jl. CrojueBuh, Pumcko mpaso, beorpax, 1985,
ctp.297.)

z Digesta, 4,3,1,2. Ulpianus libro undecimo ad edictum.

o Opaniyckn rpal)aHCKH 3aKOHUK, Wwiad 1116.
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WM JIMIA KOja MOTY JJaTh CaBeT WK 00aBeIlTemke, I') YaK U NyTame y TaKBOM
cilydajy MoXe OMTH IpeBapa, U OHO Ce Tajla Ha3uBa reticence (3aTajuBame, npe-
hyTkuBame).

Y Hemauxom rpahanckoM 3aKoHHKY ce He AeduHHIIe npeBapa, seh croju,
Jia je IPaBHU M0CA0 0 KOra je JOMIIO JaKHUM MPEACTaBbambeM y IIHJby 0OMa-
HE, PYLUBUB, aKO MOCTYIIAK 33 BHErOBO MOHUIITEHE IOKPEHE CTpaHa Koja je 00-
MaHyTa.

[IBajuapcku 3akoHUK O oOiuranujama npeapy neduHuine He cieaehu
HaunH: «CTpaHa Koja MpeBapoM Jpyre yroBOpHE cTpaHe Oyjae HaBeAeHa Ja 3a-
KJbYYH YyTOBOD, HHj€ FbME Be3aHa YaK HH aKo HheHa 3a0iry1a Huje OuTHa.

Crpana koja je xpTBa npesape Tpehier nuna ocraje y od0aBe3u, OCUM ako je
Jpyra yroBopHa cTpaHa 3Haja WM Tpebajo Ja 3Ha 3a MpeBapy y TPEHYTKY 3a-
KIbydeHa yrosopa».”’

IIpema Uranmjanckom rpahanckom 3akoHUKY «IIpeBapa je ocHOB 3a mMOHH-
LITCHE YrOBOPa, Kaja Cy oOMaHe KojuMa ce TOCIYyXKHO jeJlaH 0] yropapayda Ou-
Jie TakBe, Aa 0e3 BbuX, Apyra cTpaHa He OM 3aKJby4yuiia yroBOp.

Ykonuko ce oOMaHaMa MOCIyKHO HEKO Tpehn, yroBop je pylnubiB, YKOIH-
KO cy OBe OuJie Mo3HaTe yroBapauy, KOju ce ’biMa KOPHCTHO.

Wranujancku rpal)aHCKU 3aKOHUK, PEryJMILe T3B.»CllydajHy IpeBapy» Ha
cnenehn HaumH:» Ako oOMaHe HHCY Owiie TakBe Ja o/urydyjyhe ytuuy Ha 3a-
KJbYyUYeH-€¢ YTOBOPa, YrOBOD j€ MyHOBaXKaH, Hako Ou 0e3 mHX OMOo 3aKJby4eH MO/
PA3IHYNTHM yCIOBUMA, AJU j¢ HECABECTAH yroBapad OArOBOPAH 3a IITETY».”

IIpema AyctpujckoM rpahlaHCKOM 3aKOHHKY «AKO je jeqHa CTpaHa O
JpyTe CTpaHe, JJAXHUM HABOJWMA 3aBeJICHA, U 3a0Iylla ce THYE IJIaBHE CTBa-
PH, MM KaKkBe leHe OMTHE 0COOMHE, Ha IIITa je HaMepa MOTJIaBUTO Ouia ynpa-
B/bCHA H M3jaBJbCHA, OH/IA 32 3aBEICHOT HE MIOCTOjH HUKAKBa obase3ay.” ['pa-
hanckm 3akonmk 3a Kuexesuny CpOujy u3 1844.romune, 3a paznuky ox Ay-
CTpHjCcKOT rpaljaHCKOT 3aKOHMKA HU]E TAKO jacaH, jep y uctom maparpady 537,
nepuHMIIE U IpeTHY U npeBapy: «IIpu yrosopy, crpaiemne, Jax, npesapa u
oOMaHa ynorpebJbeHa HUIKOME HE TOMake, HO LITa BUIIE OaMaxKe. TakaB yro-
BOp HE caMmo Ja He CTOjH, HETO W HaKHaJa omTeheHOM Ha Taj HAYMH MpHUMa-
na.»’' OmIITH HUMOBHHCKM 3aKOHHUK 3a Kmaxesuny Lipuy Topy u3 1888.roau-
He, y wiany, 519, nepunHuine npesapy »AKo je jeqHa CTpaHa TaKOM HEMOIITe-
HOM IIPEBapOM HaBeja Jpyry Ha yroBop, Jia 0e3 Tora oBa He OM HU YTrOBOpHIIA,

2 Planiol M, et Ripert G, Traite elementaire de droit civil, Paris, 1926, Tom 1, ctp.200.
%% Hemauku rpahaHcku 3aKOoHHK, § 123 (1).
27 [11Bajuapcky 3aKOHHK 0 ObTHrarijama, dian 28.
28 Ytannjarcky rpaljaHCKy 3aKOHKK, wiaH 1439.
2 Ytanujancky rpaljaHCKH 3aKOHHK , wiaH 1440.
3% Aycrpujckn rpaljaHCKH 3aKOHHK, § 871.
I'pahanckn 3akonuk 3a Kuexesuny Cponjy, § 537.
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TaKd YroBOp HE Be3yje MpeBapeHy CTpaHy, OCUM ako OM ra cama HapO4HTO
npusHana. He y3uma ce ga ocToju mpeBapa, Kaja OHAj KOjU CTBAap HYAH, H
YOIIIITE je XBaJH, Ia OWIJI0 U MPEKO Mepe, ako ce y caoOpahajy Ha TakBe mpey-
BeJIMYaHe XBajie MHOTO HE Ma3u.»

VY amepuukoj mpaBHOj TeopHjH, Y [IpeunrueHoM TekcTy AMEPUYKOT WH-
CTHUTYyTa 3a mpaBo, Restatement of the Law of Contracts, npeBapa ce neduHure
Ha cienechu HaumH: «[IpeBapa npecTaBiba HETAYHO U3HOIICHE YHHECHUIIA WITH
BUXOBO CKpPUBahE, OJJHOCHO HECAOMIITaBamke, (0OCUM aKo ce Ha TO MMa MOoCceOHO
[paBo) KOje HEKO YMHHU ca HaMepoM, WK odeKyjyhu na Tume u3a3oBe 3a0iyay
KOJI JIPyrora, WM Jia Ta IpXKH y BH0j Kako OW ra HaBeo Ha 3aKJbY4CHE WM Ha
Y3IpKaBame 071 3aKJbyUeHa KakKBOT IpaBHOT nociay.”> Cyauja Story, npuxpata
OBY He(pUHMLM]Y M cMaTpa Ja IOCTOjH NeT elieMEeHaTa KOju MpPelCTaBIbajy
OCHOB 3a TIIOKpeTame TyXO0e 3a MOHMIITA] IPABHOT I10Ca YCIIe IpeBape, a To
Cy: «a) nmaxHo (MOTPEIIHO) MPECTaBIhbalhe WM NMPUKA3UBAKHEe UYNLCHUIA, 0)
CBECT O TOME JIMI[Aa KOj€ Ha Ta] HAYMH JIeJyje, B) HEOOABEIITCHOCT JIUIA U3JI0-
’KEHOT JIAKHOM IIpEJICTaBJbalby, YABECHHUIIA O TOME J1a je ped O JIAKHOM IIpej-
CTaBJbamby, I') HAMEpA J1a Ce Ha OCHOBY TaKBOT INPEJICTABIbaba JPYro JIMIE Ha-
BeJie Ja HEIUTO YYMHU WM HE YYMHH, U 1) HACTAaHAK LITETE ycJell MOCTyama
JIPYTOT, MPEMa JIaKHOM MPE/ICTaBIbakby YHHCHUIA,

Ja 6u peBapa Owia pas3nor pynJbUBOCTH MPABHOT ITOCIA MMOTPEOHO je /1a
CE CTEKHY, CyOjeKTHBHU U O0jEKTUBHH CJICMCHTH.

Cy0jexTUBHH €JIEeMEHT C€ CBOAM Ha HaMepy jeJlHe CTpaHe Ja ApYyry JOBee
WM O/Ip’KaBa y 3a0iIyu, a 00jeKTUBHU Ha Ipery3uMame oapeheHnx paamy Ko-
jUMa ce pealin3yje HaMepa O W3a3uBamy WIH OpXKaBamky JAPyTe CTPaHe Y 3a0Iry-
mu. Oba eneMeHTa UMajy 3a MOCJCAUILy, Ja je IpeBapeHa CTpaHa HaBeJCHA Ha
3aKJbyueH-€ MPaBHOT M0cja KOju He Ou 3akJbyuuiia Aa je 3a mpesapy 3Hana. 13-
mel)y mpeBape M n3jaBe BOJBE 3a 3aKJbYUCH-E MPABHOT IMOCIA MOpa Ja MOCTOj!
y3pouHa Be3a, Koja ce cacToju y TOMeE Ja IpeBapeHa cTpana 0e3 JaKHUX TBPII-
U U HETAYHE MPEACTaBEe O YMIHEHUIIAMA, IIPAaBHH 110CA0 YOILITE HE OM 3aKJby-
YHIa WM Ta He OM 3aKJbyduiia 1oJ1 TaKBUM ycioBuMa. [IpeBapa je yBek mocie-
nmutia mala fidei, oHOT JTUTIA KOj€ CE THOME CITy)KH Jla OM HaBellO JAPYTY CTPaHy
Ha 3aKJbY4ehe MPaBHOT MOCIA.

Hamepa crpaHe Koja YMHHM TpeBapy NpeJCcTaBiba HEHY CBECHY pajmby ca
UJBEM JIa Ce U3a30BE WIIM OJIPXKH MOTPEIIHA TPEJICTaBa O HEKOj NPaBHO pelie-
BaHTHO] YMI-CHHIIM 33 HACTaHAaK MpaBHOT nocia. Hamepa jemHe crpane na apy-
Iy JOBeze y 3a0iyy WiH je Bb0oj ofapxasa TpeOa aa Oyae CKpUBJbEHA, Tj. Aa jOj
ce MoXke mpunucaty y kpusuiry. OHa je OArOBOpHA IITO je CBECHO M3HENa HEeH-
CTHHUTE YHMIbeHHIIC WK npehyTrana Heke oa KUX Aa OM HaBena APYTY CTpaHy

2p, Maynn, Jypucnpynenmuja, beorpan,Iloaropumna, 2000, kiura apyra, cTp.638.
B Story, Equity Jurisprudence, map. 185, npema P, [Taynn, om.uuT,ctp.638.
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Ha 3aKJbyueHh¢ MaHJBMBOT MPaBHOT mocia. [IpeBapa He MOXKe HACTATH U3 HeXa-
Ta (Henaxmwe). Hemakma Koja je umaia 3a mocaeInily U3a3uBame 3a0iyie KoJ
Jpyre cTpaHe He cmarpa ce mpeBapoM. Cmarpa ce Ja IOCTOjU Hamepa jeqHe
CTpaHe y MPaBHOM IOCIy Ja JPYTy CTpaHy JOBeJe Y 3a0Ilyly WIH je OJpkKaBa y
3a0JIyId, aKo je OHa caMa CBeCHa HEMCTHHHUTOCTH YMILEHHIA KOje MpeCcTaBiba
JPYroj CTpaHU Kao MCTHHY. AKO je M cama y 3a0JIyJJu y MorJiely YMbeHHIa 32
KOje TBPJIU JIa Cy HCTHHUTE, OHJIA jOj CE TO HE MOKE MPHUITUCATH Y KPUBHUILY.

Cama HamMepa Jia ce JIpyra cTpaHa JOBelle WM OJpKaBa y 3a0ilylu HHje
JIOBOJhHA 32 TTOCTOjamhke TIpeBape, HEro je IOTPEOHO /1a ce OHA peaiu3yje Mpeay-
3UMameM, QaKTHYKHUX padmy (00jeKTUBHU eeMeHT). Panme Kojiuma ce mpeBapa
YUHHU MOTY OMTH yYUEbEHE aKTHUBHUM HJIM ITACUBHUM ITOHAMIamkeM. AKTUBHO I10-
Halllatbe c€ OOMYHO CACTOjU Y JIAXKHOM MPE3CHTUPAbY YHILCHULA O YTHIaja Ha
3aKJbyueH-e MpaBHOT nocia. Huje HeonxonHo 1a npeBapa Oyae yuumb-eHa pedu-
Ma, HETO MOXe | JIpyTuM pajmaMa. CBaka oOMaHa y Be3H 3aKJby4YeHEe MPaBHOT
TIoCIIa ce y3uMa Kao TpeBapa (fraus omnia corrumpit).

[Ipema, Restatement of the Law of Contracts, 3a HeTa4HO (JIAKHO) TIPE/I-
CTaBJbAE YMIHCHUIIA KaXKe CE 1A je «CBAKO M3pa)KaBambe PeunMa WM CBaKoO IO-
Halllakhe jeJHOT JIMIa y OIHOCY Ha JPYyro, KOje Y JAaTHM OKOJHOCTUMAa AOBOIU
JI0 U3jaBe Koja HUje y CKIIaay ca ynmbeHuiamay (naparpad 407). Camo mo cebu
OHO HE NOoJIpa3yMeBa IMOCIIEANIE, OCHM aKO ce THME, IPYTd He HaBe/le Ha KaKBO
YUCHHE WA HEUUHCHE.

IMpeBapa Moxke OUTH Y4HIbEHA W MACHBHUM IOHAIAKBEM y CIy4ajy Kajaa
jemHa cTpaHa ojpkaBa y 3a0iymu Opyry CTpaHy HaMEepHHUM IpehyTKHBameM
YUIbEHHUIA O] 3Hauaja 3a MpaBHU 1nocao. [lacuBHO moHamame noapa3yMeBa J1a
ce He YUMHM HHUIUTA Aa O ce apyra cTpaHa ocjoboauia 3abiyae Hero ce hyra-
BEM OHA OfIpyKaBa y 3a0iy/in WM ce TUMe 3a0iya yak u nojadasa. [Ipehytku-
BamkbC¢ YMIHLEHUIIA O TIPABHOM IIOCITY jeHE CTpaHe Mo ceOr He MpejcTaBiba Ipe-
Bapy. [luTame je Aa Ju je cTpaHa y MpaBHOM TOCIy JyXKHa Jia YIO30pU JPYTY
Ha 3a0myay. AKO je mpeMa OKOJIHOCTHMA WIIM Hadelly CaBeCHOCTH M HOIITEeHA
nocrojana obaBe3a Ha UHPOPMHUCAE KOje HUje HCIOLITOBAHO, Na je 300r Tora
Jpyra cTpaHa JoBeleHa y 3a0iyy, MOXKe ce TOBOpUTH O npeBapu. Obase3a UH-
(dhopMucama MOXE MOTHIIATH U3 MpaBuiIa ojapeheHe npodecuje win u3 pasjora
TpajHUX IOCIOBHUX OJIHOCA M3Mel)y cTpaHaka, Kao ¥ W3 IPUPOJIE MPABHOT TO-
cna (uberimae fidei). Cmatpa ce aa mocroju obaBe3a Ha HHGOPMHCAKE, aKO je Y
MIPaBHOM MPOMETY TO YOOWYajeHo, a HEYI0BOJhaBAKHE OBOj 00aBE3H j€ N3a3Ballo
MOTpPEIIHy HpeACTaBy KOA JApYre CTpaHe Koja TakaB IMpaBHHM IOcao He O 3a-
KJbyumsia 1a Huje Omna y 3abmyau. [IpehyTkuBame UCTHHE y OBaKBHM Ciydaje-
BHMa ce MOXKe KBANM(UKOBATH Kao MpeBapa.

Nma munssema 1a o6aBe3a o0aBelTaBama 3aBUCH OJ1 BPCTE MPABHOT T10-
cia. MlMa HajMame TpH rpyle OKOJHOCTH Kaja ce hyTame WM He OTKpUBAmE
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HCTUHE TpeTHupa Kao nperapa. [IpBo, y ciayyajy kana hyTame UCKPUBIbYje HCTH-
HUTY NPEACTaBy O HEKOj NPaBHO] YMIEHHUILIM; APYTO, KOJ YyroBOpa KOJ KOjUX ce
3axTeBa MOCeOHO ToBepewme (uberrimae fidei), m Tpehe xon dumynujapHUX
IpaBHUX mociaoBa.”! Y HeMaykoM mpaBy ce He M3/Bajajy MOCEOHM MpPaBHHU IIO-
CJIOBH, Ka0 y €HIJIECKOM, Beh ce y CKJIaay ca OKOJHOCTUMa CBAKOT I10jeINHOT
ciydaja onpelyje aa u je HecaonmTaBame IPEeBAPHO MK HHjE.

VY aHrnoaMepu4koM npaBy npehyTKHBame, OCHM aKO ce He BPIIW IO OBJia-
mhewy (WM moceOHOM TpaBy Ha TO) AEjCTBYje KAaO0 MaTepHjaTHO TOTPEIIHO
npeacrasspame. OHAj KO TIperoBapa ca ApyroM CTpaHoM HHje y o0aBe3u na joj
CAOMIITH CBE IITO 3HA, YaK W aKO je CBECTaH Jia Ipyra cTpaHa He Mo3Haje pele-
BaHTHE Ynm-eHHLEe. MehyTum, ako je ogHoc Mel)y cTpaHaMa TakaB Jia OlpaBiaBa
OYCKHBAKE jeJIHE CTPAHE JIa Ce O IhEHUM MHTEepPECHMa BOAM PayyHa MM aKO I0-
CTOje moceOHa mpaBmiIa KOjuMa Ce 3aXTeBa CaOIlITaBakhe YNHCHALA O] 3Ha4aja
3a MpaBHH 10CA0, Kao IITO CY OCUTYPame MM jeMCTBO, OAHOCHO aKo j& YHbe-
HUIIA KOjy jelHa cTpaHa 3Ha, a Apyra He 3Ha, OJ] TAaKO BEJHMKOI 3Hayaja, na Ou
y3ajaMHa 3a0y/ia MPaBHU MMOCA0 yYUHHIA PYIUJBUBHM, npehyTknBame oHOra
IITO je y TOM CIIydajy MO3HATO jeIHOj CTPaHU, a HETO3HATO APYTOj, cMaTpa ce
npeBapHuM unHOM.”> O6aBe3a MH)OPMHCAHA MOXE IIPOUCTULATH U3 HPaBUIA
oapehene npodecuje niK U3 pasiiora TpajHUX MOCIOBHUX OAHOCA M3Mely yro-
BOPHMX NapTHEPA KA0 U U3 IPUPOJIC IIPABHOT moca. >

DaKTHUIKO je MATAKkE KOje Ce Palbe Y3UMajy Kao IpeBapa, IMTo 3aBUCH Off
OKOJIHOCTH CJIy4aja, CXBaTama CPeHHE WM MTOHAIIaka Y IPABHOM ITPOMETY.

Hehe ce cmaTpaT mpeBapoM moxBajie ¥ peKiIaMe HEKOT MPOM3BOJA Koje
HU TIPOCEYHO MAa)KJbUB MOTPOIIAY HE y3MMa 030MJbHO. MMa MUIIIbemha «1a ce
300T peKiIaMupama He MOXKe 3aXTeBaTH TOHUINTA] YTOBOPA, YKOJIMKO OHAj KOME
je OHa HaMeHhECHA HHje UMao CBE pasJiore Jia ce y iy Moy3/a, Y3 MPUMEHY yoOu-
uajeHe 00a3PHBOCTH U OPMKIBMBOCTHY | Y PUMCKOM IPaBY OBAKBH MOCTYIILHU
Cy ce KBaM(UKOBAIH Kao J03BOJbEHA TIpeBapa (dolus bonus). 3HaMeHUTH PUM-
cku nipaBHUK Paulus y /[uieciuama vaBoau: »Koa KynoBUHE O Mpoiaje MPUpPO/I-
HO je OYeKHMBAaTH Jja ce KYIM BHIIE CTBApH 3a Mame HOBILIA M Jia C€ MPOJa OHO
LITO Mame BPEeIH 10 BUIIOj LICHH, T1a MPpeMa TOME U Ja CTpaHKe y IpaBHOM IO-
Clly MOKYIIaBajy jeaHa oj apyre na m3Byky Behy xopucer».”® Uecto ce nermapa
Ja mpoxaasar] Hynaehu poOy Ha Tpojajy, OBy TOJWKO XBayid HaBoachu ma oHa
¥“Ma CBOjCTBA KOja HeMa, Jla OM HEONpPaBJlaHO HABEO JAPYTy CTpaHy Ha 3aKJbyue-
e MpaBHOT nocia. ONiuTH UMOBUHCKH 3akoHHK 3a Llpny ['opy, npensuhao je

34 Cheshire and Fifoot’s, Law of contract, Butterworths, Jlonoon, 1976, ctp. 252.
33 Restatement, of the Law of Contracts, cey. 472, P.Ilaynz, or. muT, ctp. 641

36 pagmuna Kosauesnh, Kymtpivosnh, I'paharcko mpaBo, oI IuT, cTp. 223.

37 Emery v. Third National Bank (1934), P. IlayHm,0r.1mT, cTp.638.

38 Paulus, Digesta, 19,2,22 3.
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Jla ce He y3MMa Kao IpeBapa ciIydaj Kaja HeKO CTBAp XBaJM MPEKO CBaKe Mepe,
aKo ce y MPaBHOM IPOMETY Ha TAKBE IIpeyBe/IMYaHe XBaje "MHOro He nasi."”

[IpocTa HercTHHA WM OOMaHa O TOjeIMHAM YHEHUIAMa Y TIPAaBHOM I10-
Clly, IpeJicTaBJba MpeBapy, ako MpeMa CXBaTamy Y MPaBHOM MPOMETY MOXe OH-
TH TPETHPaHa Kao MOBPE/a CAaBECHOCTH M MOIITewa. [IpunukoM yTBphuBama te
[paBHE YHILEHULIE MOPaAjy C€ Y3€TH y 003Hp: BpCcTa MPaBHOT MOCIA, OKOJIHOCTH
II0JT KOj¥Ma ce 3aKJbydyje TMpaBHHU [10Ca0, JJMYHA CBOjCTBA CTpaHa, yjora M 3Ha-
Yaj peKyiame UTI.

AKoO je 3akJbydyeH AOOPOUYMHM MPaBHU 10cao (yroBop 0e3 HakHaJe) MOXKE
ce NMOHUIITHTH M Kaj je mpeBapy yuuHwIo tpehe iuie, 6e3 003upa Ha To J1a JIn
je YroBOpHA CTpaHa y BpeMe 3aKJbydeHa YroBopa 3Halla MM Mopalia 3HaTH 3a
npesapy. "'

OBO NpaBWJIO je MHCIMPHCAHO TTOCEOHOM 3alITUTOM Jy)KHHUKa KOJ 100po-
YMHKX MPaBHHX TTOCIIOBA KOjU ce 00aBe3yjy Ha unHHAOY 6e3 mportnunHmnbe.

% IIpema unany 519." He y3umibe ce 1a je mpujeBapa, Kaj OHaj KOjH CTBAP Hy/IH, ¥ OIIITE
je xBany, ma OMII0 IPEKo CBaKe Mjepe, ako ce y caolpalliajy Ha TakBe MpeyBeIMYaHe XBaJle MHOTO
He ma3u".

40 Marty G, Raynaud P, Droit civil, Paris 1961, ctp.126.

*1 3aKoH 0 OGIUraLHOHNM OJHOCHMa, 4jiaH 65. cTaB 4.

*2 Marty G ,Raynaud P,om. nut. ctp.129.
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The Misrepresentation as a Reason of Rescission of Contract

Abstract: Sometimes a person may enter into a contract as a result of a
statement made to him which is false. If the statement is a term of the contract
he will have a remedy for breach of contract. If the statement is not a term of
the contract it is called a mere misrepresentation, and the consequence is re-
scission of contract. A misrepresentation is an untrue statement of fact which is
one of the causes which induces the contract. A misrepresentation is statement,
or conduct, which conveys a false or wrong impression. A contract may be re-
scined on the ground of misrepresentation even if innocent. An innocent misre-
presentation is one made with reasonable ground for beliving it to be true, as
where an honest mistake is made. The types of misrepresentation are various.
Acording to the Obligation Act it is not any misrepresentation cause the rescind
of contract, but only the importance one. The importance misrepresentations
are: the error in supstantia and error in personae if the contract is made bea-
ring in mind intuitu personae contract. This paper explanes diferent kinds of mi-
srepresentation giving some proposal for legal interpretation of the provisions
of the Obligation Act.

The misrepresentation means an untrue statement of facts, made by one
party to the other in the course of negotiating a contract, that induces the other
party to enter into the contract. The person making the misrepresentation is cal-
led the representor, and the person whom it is made is the representee. A false
of fraudulent misrepresentation is one made with knowledge of its falsehood,
and intended to deceive. In the case of fraudulent misrepresentation representor
did not honestly believe in the truth of his statement, which is not the same as
saying that he knew it to be false. A negligent misrepresentation is one made
with no reasonable grounds for believing in to be true. An innocent misrepre-
sentation is one made with reasonable grounds for believing in to the true, as
where an honest mistake is made. A fraudulent misrepresentation is actionable
as a tort.

When a person has been induced to enter into a contract by misrepresenta-
tion, he may in general either (1) affirm the contract and insist of the misrepre-
sentation being made good, if that is possible, or (2) rescind the contract if it is
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still executory, and if all parties can be restored to their original positions, or
(3) bring an action for damages, or (4) rely upon the misrepresentation as a de-
fence to an action on the contract.

A contract may be rescinded of the ground of misrepresentation even if in-
nocent. Specific performance will not be decreed if a definite untrue representa-
tion has been relied on.

1t is clear that the claim for damages for fraudulent misrepresentation is a
claim in tort. So the general governing rule is that the plaintiff should be restored
to the position he would have been in if the representation had not been made.

In the article is also analyzed comparative law related on misrepresentaton.

Key words: misrepresentation, the types of misrepresentation, fundamental
misrepresentation, fraudulent misrepresentation, rescind of contract.
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