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p Paoenxa lseitiuh, pedosnu ipoghecop
Ynueepsuiueii y Hogom Cady
Ipasnu ¢axyritieii y Hosom Cady

SALITUTA )KUBOTHE CPEJIMHE — IIOMEPAIBGE
TEXMIITA KA 3AIITUTHOM OBJEKTVY'

Caxceinak: Y pady je yuurben HoKywaj caiiedasara pasnoia Koju cy 00eeiu
00 pazeoja pasa JHcuUBoiHe CpeduHe y Upasyy wmpasicerba wito eguxacruje 3a-
wiiuuite ipupoode 00 wosexa. Tpancghopmayuja ycimiagom 3ajemuenol upasa 4oge-
Ka Ha 30pagy HCUBOIIHY CPeOUHY Y YCIlagHy lapanyujy ipasa Koja y cebe yKmwyuyje
U OVIHCHOCTI U 00T0BOPHOCTI 30 FoeHY 3AWITHUILY, KAO U UPend3ax ca 0exnapayuja
Ha 3abpane u Hapedbe, 00I00UO ce Kada ce OPYULIIBO CYOUUNIO HA Kpajree opama-
HUYan HAYUH Cca CUTYayujom 0a OHO WIHO je OUUIEKOPUCHO MOJICe UMATHU Ka-
waciupoghanne itocneouye. Cucitiem 3auiiiuitie Hcugoiline cpeoune Koju omoiyha-
8a 00paHCUBU PA380J, OaHaC HOYUBA HA HALNAWEHO] VI03U UpeseHyUje V OWKIara-
Yy uiu pedykyuju eeposaiinohe naciiyiiarea wiitieitie U 00jeKiiuUHOj 00I080PHO-
citiu 3aiahusaqa 3a exonoOwKy witeily u y 00CyCcilisy UpusaiHOUpasHol 3axiiesa
3a HakHady witieitie. Fhelosoj euracnociiu 3Hatino Ou OOUPUHENO HOOU3AIbE
ceectiiy 0 3Hauajy ouysarsa dxcugoiine cpedure. Ciosnaja oa wiinuinehiu sHcusoi-
HY cpedury omoyhasamo coucCieeHU OUCIUAHAK Moia Ou jeOHOT 0ana 0oseciiu
00 tipusHarea oopelheHux pasa camoj JHCUBOTHO] CPEOUHU.

Kawyune peuu: sicugoitina cpeduna, ipago, 0yiHcHOCH, 001080pHOCHI, Hale-
710 pegenyuje u UpedoCiipoNCHOCTU, eKOTOWKA Witetiud.

YBOJI

3Hayaj 37paBe KUBOTHE CPEAMHE 332 YOBEKA U HEHOT 0UyBama, Kao MpeT-
IIOCTaBKE OICTaHKa YOBEYAHCTBA HUjE TEIIKO YOUUTH. 300T TOTa je yoOu4ajeHo
Jla ce MpaBO Ha 3JIPaBy XKHBOTHY CPEIUHY YTBPhyje Kao jeHO OJ OCHOBHHX
JbYJICKHX TpaBa M Kao TaKBO JCKJIAPHILE M rapaHTyje Ha HAIMOHAJIHOM, Meljy-

! OBaj umaHak cafpKu pesysiTaTe HCTPaKHBAba y OKBHPY MPOjEKTa KOji (uHaHCHpa Mu-
HHCTapCTBO 32 HAYKy M TEXHOJIOLIKH Pa3Boj, ca TeMoM Buomeduyuna, 3auitiuitia s#cusoiline cpe-
oure u ipaso (6poj mpojekra 179079).
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HapOJHOM U rio0aiHoM HUBOY. MehyTuM, oTkaa je youeHa OnacHOCT KOjy 4O0-
BEK MPEJICTaB/ba 33 JXUBOTHY CPEJMHY U MPaBe pa3Mepe MITETHUX, a TOHEKA U
MOTYOHHX TOCNIENIA HerOBOT HEOJTOBOPHOT MOHAIIAA MPEeMa MPUPOIH YOII-
IITE U CBOM JKHBOTHOM Opr)KeH)y,2 aKIeHaT Cce MpeMeITa Ha Tpaxeme epuka-
CHE 3allTUTE MPUPOJIC O YoBeka. [Ipu ToMe, Tpaxu ce aJickBaTHA peakinja Ka-
KO Ha NITETHE YTHIIAje KOjU MOTUYY Ca HeuWje HEMOKPETHOCTH, TAKO U Ha yTH-
Laje Ha XKHUBOTHY CPEIMHY KOjH MOIPHMajy pa3Mepe eKOJIOIIKHX KaTacTpoda,’ a
Yuje Cy INTETHE MOCICIUIC HEeMEPJbUBE U HEOTKIIOILHBE.

EBOJIYIIMJA YCTABHE I'APAHIIUJE
[TPABA HA 3IPABY XXMBOTHY CPEJAMHY

YcraBHa rapaHuuja npasa Ha 3paBy ’KUBOTHY CPe/IMHY Koja y cede
YK/bYUyje M 1y:KHOCT U OJATOBOPHOCT 32 H>€HY 3aIUTHTY

[IpaBo Ha 3/1paBy KHUBOTHY CpeAMHY 3ajeM4eHO je ¥YcraBom PemnyOmuke Cp-
6uje u3 2006. romune:’ "(1) CBako MMa MPaBO HA 31APABY KMBOTHY CPEIMHY M Ha

2 Bugeru: Hymwan Huxonuh, Cgeiti y kojem arcusumo y: Ochnose iipasa sicugoiline cpedute,
rpyna ayropa; pepakrop Jdyman Hukommh, Hosu Cax, 2009, ctp. 15: "YoBek Huje Ha Bpeme
CXBAaTHO Jla IPUPOAOM He Tpeba BiaxaTH, Beh 1a y moj Tpeda KHUBETH U TO OHAKO KaKO HATaXy
NPHUPOIHH U JPYIITBEHH 3aKOHH KOjU Cy YCIJIOB 3ajeJHUUKOr ONcTaHka Ha [1inaBoj mianern."

Buneru: Ilponeiomena: cnyuaj Exxon Valdez (Ilpupeano: Jdyman Hukonuh), nornaeise y
km3n: Ochosge iipasa dcugoitine cpedune, crp. 9-14. Ilponeromena cagpky IpHKa3 MOMOPCKE
eKoromike karactpode, Koja ce cMaTpa jeqHoM on HajBehux Kojy je u3a3Bao Jbyacku datop. o
karacTpode je J01uio kaaa je cyneprankep Excon Bannes, koju je Hocrno 53,1 MUIHOH amepuy-
KHX TanoHa HadTte, 24. mapTa 1989. romune, cemam caTh HaKOH WHITO je 3aIUIOBHO M3 HAa()THOT
npucranumra Bannes Ha Asbaciu ka Bammnrrony, ynapuo y rpeden biaj. Kparkum, anu unak
MOTITyHUM HPHUKa30M OBOT Jorahaja Kpo3 MpHU3My CBHX PEIEBaHTHUX MOMEHATa: €KOJOIIKE I0-
cllenIle, eKOHOMCKE ITOCIENIIE 32 JIOKATHY 3ajeTHUIy, Mepe Tpeay3eTe y by yOlakaBama
IITETHUX mocnenuna U uynmhema Mopeysa [punna Bunnjama, Tok cyackor criopa 3a obemnirehe-
Be U KaKmaBame, peaknuja dexepanHe Biaactd Ha perynatiBHoM twiany (Oil Pollution Act,
1990) n peakuyja JIOKaJTHUX BIACTH (HOBa MpaBWIIa 3a IIOBHAOY TaHKepa Kpo3 Mopeys [IpuHna
Busnujama), ayTop je BpJIO yEeYaT/bUBO HATOBECTHO 3HAa4aj 030MJBHOT M CBEOOYXBATHOT MPHUCTYIIA
pa3Bojy W IpaBHE perylaTHBE W HaydHe AUCLHUILIMHE Koja ce 30Be [IpaBo JKMBOTHE CpenuiHe.
"Cmyqaj Exxon Valdez je ykazao Ha moryOHe mocieauntie JbyACKIX aKTHBHOCTH 110 OMJBHH U JKH-
BOTHIGCKH CBET, a Ca Jpyre CTpaHe Ha YMILCHHUILYy J1a C€ MHOTU MPOOJIEMH MOTY CIIPEUUTH WM
e(MKaCHO OTKJIOHUTH, YKOJIMKO je JPYIITBO HAa aJeKBaTaH Had4MH opraHuoBaHo." (cTp. 13)

* Bunern: Joxed Canma, I pahancroiipasna sawitiviiia scusoiiine cpedune, y: Ocnose iipa-
6a acusotine cpedune, ctp. 181-182: "IlITeTHe nocneauLe Koje HACTAjy Ha 3amTHieHNM 100pUMa
y )KMBOTHO]j CPEAVHH C€ HEe MOTY yBEK ITOJJBECTH IO ONIITH I0jaM LITeTe y TpaljaHCKOM IpaBy.
... OcuM Tora, mreTe Koje HacTajy Ha 3alTHheHnM JoOpruMa y )KUBOTHO] CPEJUHH HUCY Y8eK Mep-
muse iio tpasunuma ipahanckor iipasa, jep Cy HeKaa eHOpPMHE, HOBYaHO HEU3pas3HBe, HE MOTY ce
BE3aTH CaMo 32 IMOBHHY KOHKPETHOT IIPaBHOT CyOjekTa... ['To0amHe eKoJIomKe mTeTe ce TEKO
MOTY OTKJIOHHTH Tpa)aHCKONIpaBHUM cpeacTBuMa 3amThTe. [loTpedHe cy KOMIUIEKCHE Mepe KaKko
Ha foMaheMm Tako U Ha Mel)yHapoqHOM IaHy."

> Unan 74 Ycrasa Peny6mixe Cpbuje, 11 neo Jbyocka u marsuncka iipasa u ciobode.
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0JIarOBPEMEHO M MOTITYHO 00aBeIITaBakhe 0 IeHOM cTamy. (2) CBako, a moceOHO
Peny6nnka CpOuja u ayToHOMHa MOKpajuHa, OATOBOPAH je 3a 3aIUTHTY >KUBOTHE
cpeaune. (3) CBako je Ay»kaH /1a 4yBa ¥ 1o00JbIIaBa KUBOTHY CPEIUHY."

3Havaj KUBOTHE CPEIWHE YCIOBHO j€ jOII HEKE YCTaBHE Oapemde Koje
MpeICTaBJbajy OCHOB I-EHE 3alITUTE. Takea je ¥ OHa KOjOM je YCTaHOBJbEHA MO-
ryhHOCT orpaHnyema jeJHOT 01 OCHOBHHX Hadela Ha KOjUMa ITOYHBAa €KOHOM-
cko ypeheme y Peny6mmmum Cp6uju, a To je cnobona npeayseranmrsa.’ Ipey-
3€THHUILITBO C€ MOXE OIPAaHUYHUTH 3aKOHOM CaMO Pajiy 3allTUTE 3ApaBiba JbY/H,
KHUBOTHE CpPEIMHE M NMPUPOJHHUX OorarcraBa W panu O6e3beanoctu PemyOmuke
Cpbuje (un.83/2). 3akoHOM ce, Takohe Ha OCHOBY YcCTaBa, MOTY OTPaHUIUTH
obnuiy kopuihema u pacnonarama, OAHOCHO MPOIMUCATH YCIOBH 3a Kopuihe-
BE U pacrojiarambe MOJbONPUBPEIHUM 3€MJBUIITEM, IIYMCKUM 3€MJBUIITEM U
rpaJCKuM Tpal)eBUHCKUM 3eMJBUIITEM Yy IPUBAaTHO] CBOjUHH, HAKO j€ 3ajeMuYeHa
cnobona xopuihema 1 pacrionarama (wi. 88/1). 3akoHOjaBHA MHTEPBEHIINjA Y
HaBeIeHOM cMuciy Moryha je xajia je To moTpeOHO paju OTKIamara OMacHOo-
CTH O]l HaHOIICHA IITETE )KUBOTHO] CPEANHH MM J1a O ce Crpedmia moBpesa
IpaBa ¥ Ha 3aKOHOM 3aCHOBAHUX MHTEpeca Apyrux Jmna (wi.88/2).

YcraBHa rapaHiifja npasa Ha 3[paBy KHUBOTHY CpeIMHY HHje HOBWHA y Ha-
1IeM npaBHOM cucTemy. Tpeba, unak, ucralin ka0 HOBO Ha4eIHO oJpeheme, my-
TEM yCTaBHE HOpMeE, He caMo npaBa Beh u o0aBe3a U OJrOBOPHOCTH y TOTJIEIY
3allTUTE )KUBOTHE cpeanHe. Tako, kaja ce oBa ycraBHa ojpeada ymopeau ca
onpenooM Ycrasa Pemmyonuke CpOuje u3z 1990. rogune koja je ycTaHOBJbaBaia
IPaBO YOBEKa Ha 3/[paBy >KUBOTHY CPEIMHY M Jy)KHOCT CBAKOT J1a je, Y CKIamy
ca 3aKOHOM, IITHTH U yHampehyje, youasa ce 1a HHje OWIa H3PHIHTO TPEIBH-
hena u oaroBopHOCT 3a WeHy 3amTuTy. OCBPT Ha Aajby MPOUUIOCT U opehemne
ca ycTaBHOM oapenbom u3 1974. ronune,” Takolje, mokasyje 1a ce nmpe cpera mc-
THUIIAJIO TIPABO YOBEKA HA 3/IpaBy JKUBOTHY CPEJMHY U Y TOM CMHCIY JIy>KHOCT
CBHX KOjU McKopHIhaBajy npupoaHa 1o0pa (Ipu yemMy ce MmoceOHO UCTHUYE 3e-
MJBHMILTE U BOAA) Aa TO YMHE HAa HAYMH Ja ce 00e30e1u ocTBapemhe OBOT MpaBa.

% Onpen6a umana 82/1 Ycrasa Peny6muke CpGuje u3 2006. romuse oapelieHo je ga exo-
HOMCKO ypeheme y PemyOmumu CpOuju mounBa Ha TP)KUIIHO] IPUBPEAH, OTBOPEHOM H CIIO0O-
HOM TP)KHIITY, CI000M TIPEAy3eTHHIITBA, CAMOCTATHOCTH TIPUBPEIHUX cy0jexara U paBHOIPaB-
HOCTH IIPUBATHE U JPYTUX 00JIHMKa CBOjHUHE.

"Yn. 31 Yerasa Peny6muke Cpbuje u3 1990. ronuue (Cr. nacnux PC, 6p. 1/1990); II neo
Cnobooe, tipasa u OYICHOCTIU YO6eKa U IpahanuHa.

§ Verae Cormjanucriuke Peny6muke Cp6uje (Cr. achux CPC, 6p. 81/1974); 11 neo Jpy-
winigeno ypeherse, rnasa Il Crobooe, ipasa u oyscrnocitiu wosexka u ipahanuna, 4i. 215: "Hosek
MMa MpaBo Ha 3]paBy XMBOTHY cpeauHy. J{pymTBena 3ajequuiia obe3del)yje ycnose 3a ocTBapu-
Bame oBor mpasa." M wi. 216: "CBako ko nckopumhaBa 3eMJBHIITE, BOAY WIH APYyra IPUPOTHA
noOpa myxaH je Ja TO YMHM Ha HA4YWH KOjuM ce 00e30elyjy ycioBu 3a paa M )KHBOT YOBEKa Y
31paBoj cpenuHu. CBako je qyKaH Ja 4yBa NPHOPIY U HbeHa 100pa, NPUPOJHE 3HAMEHUTOCTH U
PETKOCTH U CIIOMEHMKE KyaType."
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HaxkoH Tora u cama >KMBOTHA CpeiiHa YTBphyje ce Kao HENOCPEIHH 3aIUTUTHU
o6jexr.’

OBakaB NMPUCTYT Y OJIUCKO] MPONUIOCTH MOCIEHUIIA j& YHIESHHIIE JIa CE Y TO
BpeMe jOIll YBEK HUCY yodaBaye Moryhe pasMepe OmacHOCTH KOja MPETH O] Hapy-
I1aBama, 3aralewa u omrehewa KUBOTHE CpEIMHE, TE Y TOM CMUCIY HU, TIPE CBe-
ra, jaBHOT MHTEpeca Jia Ce BPILH HheHa 3amTuTa. Mel)yTum, y nocneamux aBaiece-
Tak roAMHa OBOj TEMHU NpHJIaje ce MPBOPA3PEIHH 3Ha4aj KaKO Y MEHjUMa, TaKo U
y chepu perynucama IPYIITBEHUX OHOCA, IIITO CE MOKJIAINA ca MEPHUOIOM CITO3HA-
je 1o Koje Mepe je )KUBOTHA CPe/IMHa, a MOCEOHO HEKU FhEHH CETMEHTH, YTPOXKEHA
rajonupajyhuM nmpuBpenHuM pasBojeM. Kama ce OpyImiTBO Cyodmyio Ha Kpajme
JpaMaTH4aH HayMH Ca CUTYalHjOM Jla OHO WITO je OIMIITEKOPUCHO MOXKE MMaTH
KaracTpodaliHe Mmociaeauile, ca JeKiapaluja Ipenuio ce Ha 3adpaHe u Hapenoe, y
oTpasu 3a e(hUKACHOM 3aIITUTOM Koja Hehe kouuTu nabu pa3poj. O0e30eauTH
yckial)eHOCT MHTepeca 3alITHTE )KUBOTHE CPEIMHE U MHTEpPeca eKOHOMCKOT pa3-
BOja, YIIPABO je MMIIEPATHB KOjH MPOKMCTHYE U3 HAYe/a OJP)KHBOT pa3Boja. '

IIpenJior xa ce ;)kNBOTHOj CPeIMHM MPU3HA CBOjCTBO HMAoOLa NMpaBa

OBaka TpancdopMaldja mpasa Ha 3/IpaBy XKUBOTHY CPEAWHY ITOBENA j& U
10 OWTHO JApyradyujer HaueJIHOT MPUCTYNa MHTamby OATOBOPHOCTH 3a INTETY
NPUYHIbEHY CaMoOj XMBOTHO] cpeArHH. HacympoT aHTpONOLEHTPUYHOM KOH-
LENTy IO KOjeM je TIOBpeJa YOBEKOBOT OKPY>KEHha PeJIeBaHTHA CaMO akKo Ce THU-
Me Bpeha mpaBo 4oBeka Ha 37paBy )KMBOTHY CPEOUHY, "'CaBpPEMEHO MPaBO JKH-
BOTHE CPEAMHE je 3aCHOBAHO Ha eKOYeHIpUu4HOM PUCTYITy. 3a0pameHH cy o-
CTYILM KOjUMa C€ HAHOCH W/ilieitia CaMOM OKpPYIicerby YTPOXKaBAHEM WM T10-
BpehuBameM 3amruhennx no6apa."'' Crora, HaaneKHH JpXKaBHE OpraHu Tpeda

? 3Hauaj ouyBarma i yHanpelHBamba NPUPOJHUX H APYTHX BPEIHOCTH YOBEKOBE CPEHHE HC-
TakHyT je Beh y Ocnosnum nauenuma Ycrasa CP Cpb6uje u3 1974. rogune (VII, nocnensmu nacyc):
"Pamu 3amTute u yHanpehuBama 40oBEeKOBe CpelMHe, paHU JbYIM U TpaljaHu, opraHu3anyje yapy-
JKEHOT pajia, Apyre caMOyNpBHE OpraHu3alyje 1 3ajeIHHLE M COLHjATMCTHYKO IPYIITBO 00e30el)yjy
yCJIOBE 32 OYyBame U yHanpehuBame MPUPOAHHUX M JPYTUX BPEIHOCTH YOBEKOBE CPEAUHE KOje CY
O]l IHTEpeca 3a 3paB, CUTYPaH U JEeJOTBOPAH KUBOT H paJl calallbuxX U Oyayhux reHepanmja.”

O OnpxuBH pa3Boj, HajjeIHOCTABHI]E PEUCHO, TOAPA3YMEBa YCKITal)eHOCT CBIX aKTHBHOCTH
y YKYITHOM pPa3BOjy, 3aCHOBaHHX Ha TAKBOM OJIHOCY TpeMa KHBOTHO] CPEIMHU KOjU 00e30ehyje na
ce cadyBa M yHaIpeau HBeH KBAIUTET 3a canalnme U Oymyhe rerepanyje. O KOMIDIEKCHOCTH caMOT
TI0jMa ¥ KOHLIETIIHje OJP>KUBOT Pa3Boja, Te OPOjHIM IUTAmUMa KOja Ce MOTY IOCTaBUTH Y TOTJIERy
aJIEKBaTHOCTH TEpPMUHA 1 e(hHHICAakY CYIITHHCKUX eJIeMeHaTa OAPXKHBOT pa3Boja, BuieTH: Jparo-
1by6 Tomuh, Oopoicusu pazeoj u tipunyuiiu tionuitiuke u ipasa drcugoitine cpeoute, IIpaBHHA KUBOT,
op. 9/2007, Tom I, ctp. 429-443; 0 GpojHOCTH, IPUPOH U JOMAIIIAjy ofipenaba O OIP)KUBOM Pa3BOjy
y TPaBy O 3aIUTHTH )KUBOTHE cpeanHe y PenyOmumm Cpouju, ayTop roBopH Ha cTp. 437-441.

" lyman Huxonuh, Y600 y iipaso scusoitine cpedune y: Ocnose fipasa scusoiline cpedu-
He, cTp. 51. AyTOop Kao jeZHO oJ] Hauena mpaBa XHUBOTHE cpeanHe (ctp. 50-52) HaBoaM U Hauero
3abpane HaHOWeRA Willeilie HCUBOTUHO] CPeOUH.
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Jia TpY’>Ke 3aIUTUTY JKUBOTHO] cpeILI/IHI/I12 U y OACYCTBY IIPUBAaTHOIIPABHOI 3aX-
TEBA 32 HAKHAJy IITETE.

VY HaBeeHOM KOHTEKCTy mojcehamo Ha jeJJaH OpUTHHAITHY IIPHUCTYIT OBOM
npo0JieMy U3 cefamMJIeCeTHX TOJIMHA MPOILIOT BeKa, BPEMeHa T10jaBe PasIMIUTHX
MOKpeTa 3alITUTE JKUBOTHE cpeluHe. YouaBajyhu HEIOBOJEHOCT TOCPEIHE 3a-
IITHUTE KUBOTHE CPEAMHE KPO3 3aIITHTy WHTEpeca MpaBHUX cyOjekara, Tj. leHO
TPETHpamEe KAo 3AITHUTHOT O0jeKTa, Y aMEpUIKO] MPABHO] JIUTEpATypH aaT je
IIPEJUIOT /1A Ce KMBOTHO] CPEMHH Ka0 TAKBOj MPH3HA CBOjCTBO MMAOIIA Mpasa.'

[pemnaxxyhu na ce mpupoIHOj CpeAMHU MTPU3HA CBOjCTBO MMaolla Npasa,
ayTop nojiceha KOJIMKO Cy Y MPOIIJIOCTA HE3aMUCIMBY OWJIH CITy9ajeBU IpH3HAa-
ba MMpaBa HOBUM eHTI/ITCTI/IMa,15 a BPpEMCHOM CYy NOCTaJIn OHIHTerI/IXBaheHI/I u
Kao TaKBU HOpMaJHH. Pa3nor mro TakBY Mpeio3n Ha MPBH HOLJIE] 3By4Ye Yy/I-
HO, 3acTpaintyjyhe uiau cMemHo, ayTop Hala3W y YHEEHUIH Ja JINIa W CTBa-
pu (6e3 IpaBa y 1aToM BpeMEHY), CBE JIOK UM Ta IpaBa He OyIy mpu3HaTa, cMa-
TPaMo MCKJbY4HMBO CTBAPMMA KOje Hama ciyxke.'® AyTop Hariamasa 1a IpH3Ha-
Hh¢ TIPaBa XKMBOTHO] CPEIMHM He Tpeba 1a Oyje yBon y ancypase curyarmje.'’

14

12 3akoH 0 3amrHTH IpUpPOJHE cpeauHe, 4i. 9, 1.3, "Haueno odyBama NpUpOAHUX BpeIHO-
CTH — IPUPOTHE BPEIHOCTH KOPHCTE Ce€ O] YCIOBIMMA U Ha HAYMH KOjuMa ce 00e30ehyje ouysa-
€ BPEIHOCTH TeOJMBEP3UTETa, OMOAMBEP3UTETA, 3aITHNEHNX MPUPOAHUX To0apa W IMperena.
OOHOBJBMBY HPHPOAHH PECYpCH KOPHCTE ce MOA yCIOBHMa Koju 00e30ehyjy TpajHy u epHKacHy
0OHOBY M CTaJHO yHanpeluBame KBaiuTeTa. HeOOHOBIFMBH NPUPOAHH PECYPCH KOPUCTE CE MOJ
ycioBHMa Koju 00e30el)yjy BHX0BO JyropoyHO €eKOHOMHUYHO M pasyMHO KopHuIheme, yKIbydyjy-
hu orpannvaBame Kopumhema CTpaTeNIKMX WIM PETKHX HPHPOAHHX pecypca U CYNCTHTYIH]Y
JPYTHM PCIIONIOKHMBUM PECypCHMa, KOMITO3UTHUM WITM BEIITAYKUM MaTepujainma.”

'3 Bugeru Christopher D. Stone, Should Trees Have Standing? - Toward Legal Rights for
Natural Objects, Southern California Law Review, Vol. 45, 2/1972 pp. 450-501; TekcT umaHka
xoputheH je u3 6a3e HeinOnline. Bunetn, Takohe, 30upKy eceja o ucror ayropa: Should Trees
Have Standing? Law, Morality and the Environment, Third Edition, Oxford University Press,
2010.

Buneru u: Unumja 3unnosuh, O6nuyu ipasue 00io80pHOCHIU y KOHIHEKCILY 3auiiuiie HCu-
6oitine cpeoune, EBporicko 3akoHomaBcTBO, Op. 41/2012, ctp. 281. HaBonehn npuctyn Kpucro-
¢epa CroyHa Kao HEKOBEHIIMOHAIIHO CXBaTambe O YMjOj IPUXBATIFHBOCTH Tpeda 030MIbHO pa3Mu-
IIJbAaTH, UCTHYE KA0 CIMYHY CUTYalHUjy OHYy y KOjOj ce IPaBHOM JIMLY IPU3HAje IPaBO HA HaKHa-
Iy HeMaTepujajiHe IITeTe, a KOje OCTBapyje MPEeKO CBOT 3aKOHCKOT 3acTymHHuka. CMaTpa jna Om
aHaJOrHa mpuMeHa Omia moryha M KoJ ocTBapema MpaBa Ha €KOJOMIKY INTETy (3aCTYMHHK Ou
OMO0 3aKOHCKH 3aCTYIHUK (POH/IA KOjH ce OPHHE 32 KUBOTHY CPEIHHY ).

' Christopher D. Stone, op. cit., ctp. 456.

!5 Christopher D. Stone, op. cit., crp. 451-454.

'S Christopher D. Stone, op. cit., cTp. 455. Y IpHIOT IpU3HARA MPaBa EHTUTETHMA KOjU HX
HHCY OJIyBeK UMaJId WM CTEKIIH polereM, BuaeTH u: Bnagumup B. Bogunenuh, I pahancko ipa-
60, Y600 y ipahancko tipaso u Otiwiiu deo ipahanckor iipasa, beorpan, 2012; Kao cy6jextu npa-
Ba, opes1 GU3MUKUX U MPABHUX JIMIA HABOJE CE U KUBOTHIE (CTp. 325-327); onmrpHHje O IpaB-
HOM Cy0jeKTUBHUTETY )KUBOTUIA, CTp. 411-416.

17 "Pefint sa puposIHa cperHa Tpeba J1a MMa MpaBa Hije KeTo mTo i pehi HiukoM He TpeGa
na Oyzne 1o3BoJbeHO ja mocede apBo." Christopher D. Stone, op. cit., cTp. 457.
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[open Tora, mpeasior aa ce )KUBOTHOj CPEIUHU MPHUCTYITH Ka0 UMAOoIly IIPaBOM
3amTuheHor HHTepeca, He 3Ha4YM Ja )KUBOTHO) CpEAMHM Tpeba MpU3HATH CcBa 3a-
MUCIIMBA [IpaBa WM MCTa IIpaBa KOja MMa YOBEK, HUTH MaK J1a CBE y KUBOTHO]
cpemHU Tpeba J1a MMa UCTa npaBa.'

3AKOHCKHU OKBUP 3AIUTUTE )XKUBOTHE CPEJJUHE
VY PEITYBJIMIIN CPBUIN

OniTy 3aKOHCKH OKBUP 3aIITHTE )KUBOTHE cpenune y PermyOnuiu Cpouju
YHHE YSTUPH 3aKOHA, ycBojeHa 14. nenemOpa 2004, roquue:'’ 3akon o clupaitie-
WIKO] UpOYeHU YIUuyaja Ha HCUGOUUHY cpedtu,zo 3axon o ipoyenu yimuyaja Ha
HCUBOTUHY cpeduﬁy,21 3axon 0 UHIeIPUCAHOM CUpeYasary u KOHLTJ{JOJZM saiahu-
8arba JHCUBOTIIHE CpeOune U 3aKoH 0 3auiiuiliu JcUBoilne cpeouHe. :

IMopen oBuX 3aKOHAa KOjU, Ka0 LITO j€ PEYCHO, MPEJCTAaBIbajy OIIITH 3a-
KOHCKM OKBHP 3allITUTE JXUBOTHE CpPEMHE, Ha CHAa3u Cy OpOjHU 3aKOHU KOjU
ypelyjy ynorpeOy 1 3alITUTy MOjeIuHUX q00apa.

3aKOHOM O CTpAaTelIKO] MPOLEHH yTHIaja HA KUBOTHY CpeluHy ypehenu
CY YCJOBH, HauMH M NOCTYNAK BPIIEHa NPOLEHE ymgaja oJipheHnx niaaHoBa u
mporpaMa Ha JKMBOTHY cpeauny.” Luib oBHX peryna je na ce o0e30ean 3amrTu-
Ta JKUBOTHE CpPEJMHE U yHanpehuBame OApKUBOT pa3Boja MyTeM HMHTErpUCaha
OCHOBHHMX Hayesla 3allITUTE )KUBOTHE CPEJUHE Y MOCTYMaK MPHUIpPEMEe U yCBaja-
a IJIaHOBA U IIporpama.

3aKOHOM O TIPOIICHHU YTHIAja HA KUBOTHY CPEIMHY PETYIHUCAH je MOCTYyIaK
MPOILICHE YTHUI[aja 32 OHE MPOjeKTe KOjU MOTYy MMAaTH 3HAYajHE yTHUIAje Ha JKH-
BOTHY CpeMHy,” caapskaj CTy/Hje O NPOLeHH 1 yuemhe 3aHHTEPECOBAHUX Op-
raHa, OpraHu3aIyja u jaBHOCTH.

'8 Christopher D. Stone, op. cit., ctp. 457-458.

' CBa wernpu 3akona o6jasbena cy y Cr. auciiy PC, 6p. 135/2004

2 Yismene u nonyHe 3akoHa, Cu. auciu PC, 6p. 88/2010.

2 Yismene u nonyHe 3akoHa, Ci. auciu PC, 6p. 36/2009.

2 Ysmene u nonyue 3akona, Ci. aucii PC, 6p. 36/20009.

2 Bugern: Hyman Hukonuh, U3eopu iipasa srcusoitine cpedune y: Ocnoge iipasa sHcusoil-
He cpeoune, ctp. 59-60; Nannua IlonoB, Hauena 3awitiuitie scusoiline cpeoune y 00OKyMeHuma
Vjeoumwenux nayuja, Egpoiicke yHuje u 3axona o 3auinuitiu sxcugoiuine cpedune Peityonuxe Cpou-
Jje, 36opHuK panosa, [Ipasan dakynrer y Hosom Cany, 6p. 2/2013, ctp. 140.

* Crparelnka mpomeHa BpIIH Ce 3a ITAHOBE ¥ IIPOrPaMe y OBIACTH IPOCTOPHOT U ypOaHH-
CTHYKOT IUTaHMpamba WM Kopumhema 3eMJBUINTA, OJBOIPUBPELE, [IyMapcTBa, pudapcTsa, JIOB-
CTBa, EHepreTHKe, MHAYCTpHje, caoOpahaja, yrpaBibamba OTIIJ0M, yIpaBjbamka BOJaMa, TeleKO-
MyHHKallHja, Typu3Ma, ouyBamba MPUPOIHUX CTaHHIITAa U AuBJbe dutope u dayHe. OBakBOM Impo-
[ICHOM YCIIOCTaBJba c€ OKBHP 3a onoOpaBame Oyayhux pa3BojHUX IpojekaTa oapeljeHuXx mpomu-
cuMa Kojuma ce ypelyje mpoieHa yTuiaja Ha )KHUBOTHY cpequHy. Bunetn ui. 5 3akoHa o crpare-
[IKOj IPOLICHH YTHUIIaja Ha )KUBOTHY CPEIUHY.

%V TaKBe mpojekTe Craja H3Boheme rpaljeBHHCKUX pajoBa, yrpajmba HHCTATALHU]a, [o-
CTpOjerba U OlpeMe, BHX0BA PEKOHCTPYKIIHNja, YKIAmamke H/WIH IPOMEHa TEXHOJIOTHje Mmpoleca
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3aKOHOM O MHTErPUCAHOM CIIpedyaBamy M KOHTPOJIM 3araljiBama »KUBOTHE
CpeAMHE TPOMUCAHHU Cy YCJIOBU U MOCTYIaK U3AaBama MHTErPUCaHe 103BOJIC 3a
[IOCTPOjeha M aKTUBHOCTU KOja MOTY MMAaTd HEraTUBHE yTHIaje Ha 31paBJbe
JbyJIM, KUBOTHY CpPEIMHY WM MarepujaiHa J1o0pa, BpCTe aKTUBHOCTH U TO-
CTpOjema U JIpyra nuTama O] 3Hauyaja 3a CIpevyaBare U KOHTPOy 3arahjuBama
KHBOTHE cpenune.”’

3aKOHOM O 3ALUTUTH KUBOTHE CpeauHe ypeheH je MHTErpaiHd CHCTEM 3a-
LITUTE XKUBOTHE CPEIUHE Kao CKYIl Mepa, YCJIOBa M MHCTPyMEHara 3a OAP’KHUBO
yIpaBJbae MPUPOIHUM BPEAHOCTHMA U CIpPEYaBarbe, KOHTPOIY, CMambUBabe U
caHalujy CBHUX OOJIMKa 3araljuBama »KMBOTHE cpenuHe. Mel)y jeqanaect u3puauTo
MPOMUCAaHUX OCHOBHHX Hauela Ha KOjuMa ce TeMeJbH 3allITHTa )KUBOTHE CPEInHE,
3a MPEBEHIIN]Y 1 OTKJIamkarmhe MTETHUX MOCIENIa, Haj3HadajHrja cy cieneha: Ha-
YeJo MPEBEHITH]E U TIPEOCTPOKHOCTH, Hadesto ""3arahuBad rraha", Hadeno "Kopu-
CHUK Iu1aha", Haueso0 OArOBOPHOCTH 3araljiBada U H-ErOBOI MPABHOTI clieA0CHUKA
¥ HAaeJIo CyICH/MjapHe OATOBOPHOCTH ApKaBHUX oprana.”’ Cama Hauena i 6poj-
Ha MpaBUJia 3aCHOBaHA HAa HUMa, yCMpeHa cy Ha o0e30ehiBame agekBaTHIX Mepa
3allITUTE KUBOTHE CPEJMHE J1a 0 IITeTe He jaobe, a ako gobe, 1a ce lEeHO OTKIa-
Hhambhe YUHHH eDMKACHUM U CHUTYpHUM.” J[0JaTHM KOpaK Ce CACTOjH U Y HpPeJIBU-
hHamy MexaHM3Ma 3alITHTE JKMBOTHE CpEAWHE KaJa HeHO omTeheme He 3HAuu
HCTOBPEMEHO M TOBPEIY TPHBATHOIPABHOT WHTEpeca (T3B. €KOJIOIIKA IITETa).
KommnexkcHoCT muTama BUIJBHBA j€ U3 YUEH-CHUIIE J1a U3 jeTHOT (aKTHIKH OCTBA-
PEHOT IIOHAIIAka MPOTUBHO MPOIMCHUMA O 3aLUTUTH XUBOTHE CPEIMHE, MOTY Ha-
CTaTH pa3ninTe KBaMQUKaIje koje Tpebda Ha oaroapajyhu HaunH pa3pennTy,
MPUMEHOM MpaBUja TPAAULMOHAIHO Pa3IMUUTHX paHa Mpasa.

pana, CHpOBHHE, perpoMaTepujaia, eHepreHaTa U OTHaja M ocTajle WHTEPBEHIHje y MPUPOIH U
MIPUPOJHOM OKPYKEBY YKIBY4yjyhH pamoBe Koju 00yXBarTajy eKCIUIOaTallijy MIUHEPaITHUX CHpPO-
BuHA. BupeTtn wi. 2-4 3akoHa 0 IPOIEHN YTHIAja HA )KHUBOTHY CPEANHY.

2 3aral)eme je HeMmoCpeTHO WK MOCPETHO YHOIICHE MaTepHja, BUOpalija, TOIIoTe U OyKe
y Ba3I3X, BOJY WM 3eMJBHIITE M3a3BaHO JbYACKOM aKTHBHOIINY, KOjeé MOXke OMTH IITETHO II0
3[paBbe JbYAN WIH KBAJIUTET )KUBOTHE CPEIUHE M KOje MOXe JOBecTH 10 omrtehema Marepujan-
HUX no0apa. BpcTe akTHBHOCTH M TTOCTpOjerba 3a Koje ce M3/iaje MHTerprucaHa Jo3Boja Kiacudu-
Kyjy ce mpeMa HUBOY 3araliema M pU3HKY 3a 3ApaBJbe JbYAN U KHUBOTHY cpeauHy. OCHOBHA Hade-
Jla MHTETPHCAHOT CIIpedaBama M KOHTPOJE 3arahjiBama Cy: HA4elo NMPEJOCTPONKHOCTH, HAYEIO
HMHTETPUCAHOCTH M KOOpPJIWHAIM]e, Ha4elo OJPXKHBOT pa3Boja, HAUeNo XHjepapxuje yIpaBibama
oTmajoM, Hadeno "3arahuBau ruraha" w Haveno jaBHocTH. Bumern wn. 2-4 3akoHa o mHTErpuca-
HOM CIpeyaBamy M KOHTPOJIH 3araljiBarmba )KUBOTHE CPEIUHE.

% Hauena cy oapelena wi. 9 3akoHa 0 3aIITHTH XHBOTHE CpejiHe. Bulie o Hauenuma mpa-
Ba JKUBOTHE cpeauHe, Buaety: lyman Huxonuh, V600 y ipaso srcusoitune cpedune 'y Ocnose tipa-
6a Jcusoitne cpeoure, ctp. 50-52; Jlanuna Ilonos, op. cit.,ctp. 141-145.

¥ Bumern: Mapuja Kapauukuh-Mupnh, Odiosoprociti 3a saiahusarse scusoiiine cpedute,
[IpaBHu xuBot, 6p. 9/2007, Tom I, cTp. 455-479.

» Mapuja Kapauuxuh-Mupul, op. cit., cIp. 457: "Curyamumja y K0joj je OCTBapeH PH3HK 3a-
ralema JKHBOTHE CpeJHE MOXKE Ce KBATM(HKOBATH HA Pa3IHINTe HAUMHE: Ka0 KPHBHYHO JIETIO,
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HATJIAIIEHU 3HAYAJ IPEBEHIIUJE

[Torpeba 3a crienujaqHUM MPaBUIMMa KOjUMa CE€ MPEBEHTUBHO LITUTH KH-
BOTHA CpPEAMHA, MIOPE MOCTojeher ommTer OKBHpa OJIMYEHOT Y Hadely 3abpaHe
IIPOY3POKOBAMHA IITETE APYrOME, . ¥ IIPEBEHTHBHIM CAHKIM]jaMa yCMEPEHHM Ha
OTK/Iamame oBehaHe OMACHOCTH 0] HACTYIAKA IITETHUX MOCIEIMIA,  OHO-
cHO Ha Bpahame 3amTnheHnx 106apa y cTame yoOH4ajeHor PU3NKa,’” ToCIe/IH-
1a je cnenn(uIHOCTH 3alTHTHOT o0jekTa. Haume, omrehema xuBoTHE cpeau-
HE MOTY MMaTH JTaJIEeKOCE)KHE, HECABIIIMBE M YECTO HEOTKJIOHHBE MOCIEINIIE,
Yrja OMAacHOCT je HarjalleHa YAHCHULIOM J]a C€ YeCTO He MOTY HU IpPEABHICTH.
Y ToMm cMmucIy, y OBOj 00JIACTH 10 TIYHOT M3paxkaja JI0JIa3| CII03Haja Ja jeTHOM
HacTajia ITeTa nocraje Ae(pUHUTHUBHA 3a AAaTO APYIITBO,” U 3aTO je OJ U3y3eT-
HE B&XXHOCTH FHCHO CIIPEYABaIhE.

CymrtuHa Havena NpeBeHLHje U MPEIOCTPOKHOCTH je a CBaKH YOBEK, CBE
FbETrOBE acOIWjalyje W JPYIITBO Y LEHHH, CBOjeé aKTUBHOCTH MPWIIATOH 3aXTEBY
Jia ce IPOY3POKYjy MUHHUMAIIHE TIPOMEHE Y KUBOTHOj CPEIMHU U PU3HK HACTYIIama
HITeTe CBeJie Ha HajMamy Moryhy mepy. Y IHJbY OCTBaperma OBOT 3aXTEBa MPOITH-
CaHO je HU3 NMPEBEHTHBHHUX Mepa Kao CKYII PAa3IMIUTHX OOJIMKA APYLITBEHOT aHTa-
KOBakba Ja OM Ce CIIPEUHIIO HAPYIIABAKE WIH OlITehere )UBOTHE CPE/IHE.

Cmarpamo aa OM 0] BEMKOT 3Haudaja OMJIO M NMPOIHCHBAKGE M JOCIETHO
CIpOBOhEHE Pa3NUIUTUX EKOHOMCKHX MOJICTUIAJHUX Mepa 3a CBE OHE KOjU Ha-
9UHOM 00aBJbarba CBOjE JETaTHOCTH HEIOCPEIHO JONPHHOCE 3aLITUTH JKHBOT-
HE CpeIuHe, Kao M 3a IMOTpollaye KOjU Ha pa3inyuTe Ha4HHE JONPHHOCE CMa-

NPUBPEIHU MPECTYI WK NPEKpIlaj, 3aTHM Kao INTETHU Joralaj moBOAOM Kojer HacTaje rpabaH-
CKOIIpaBHa 00aBe3a HaKHAJE MPUYHIGEHE MITETe, WM Ka0 OCHOB YHTABOT HU3a 00aBe3a Koje ce
TUYy yMamkeHha U caHanyje 3araljema )KHBOTHE CpeHE a KOje ce OATOBOPHOM Juily Hamehy Hop-
MaMa yIpaBHOT TpaBa."

3% 3aK0H 0 0BIHraMOHNM OJHOCHMA, WL 16: "CBaKO je My’KaH Ja ce y3APIKH O MOCTYIIKA
KOjHM Ce MOXe JIpyroM IpOoy3pOKOBaTH ITeTa."

31 3aK0H 0 OGIHTAIMOHAM OHOCHMA, Wi. 156/1: "CBako MOXe 3aXTEBaTH Of Jpyrora nia
YKJIOHH M3BOp OMAaCHOCTH OJ] KOra MpeTH 3HaTHHUja IITeTa heMy Wi HeoapeheHoMm Opojy nuia,
Kao M Ja ce y3/pXH OJ] JeJAaTHOCTH O] KOje MPOM3WIa3H y3HEMHpPaBame WM OMACHOCT IITETe,
aKo ce HAaCTaHAK y3HEMHUpaBamba WM IITETE HE MOXKE CIIPEUUTH oroBapajyhnm mepama."

32 Jlyman Hukomnh, Y600 y cucitiem ipahanckor iipasa, Hou Cazx, 2010, ctp. 142.

33 OBakaB cTaB y HalIOj MPABHOj IHTEPATYpH 3acTymao je Tomop Auancku, cMaTpajyhu na
ce IpaBMIIMMa O OATOBOPHOCTH IITETA He yKiIama, Beh ce camo Tpancdopmuiie u3 chepe omre-
henor y cdepy mTeTHHKA, OJHOCHO U3 MIMOBHHE OIITEheHOT JIHIa y MIMOBHHY OJrOBOPHOT JIMIIA.
Bunern: Tomop Auancku, [lpeiiiiociiaémena Kpusuya Kao OUWU OCHO8 00I080PHOCIU 34
witemy, Ananu IIpaBHor dakynrera y beorpany, 6p. 1-4/1983, cTp. 64.

% Onmpente wr. 33-38. Iponmcano je 0 ueMy ce MOpa BOJAMTH padyyHa MpH IUIAHUpamy U
H3TPAbH, KOje Mepe W YCIOBE 3alITUTE KUBOTHE cpeauHe Tpeba 006e30eIUuTH Y NPpOCTOPHUM H
ypOaHNCTHYKUM IUIAHOBHMA, a KA0 HAPOUHNTE NPEBEHTHBHE Mepe MpeiBUl)eHe Cy CTpaTelKa mpo-
[IeHa yTHIaja HA )KUBOTHY CPEANHY, POIEHA yTUIIaja TI0jeIMHUX IIPOjeKaTa Ha )KUBOTHY CPEIH-
Hy, MIHTETPHCAHO CIIpeuaBamke U KOHTPoJIa 3arahuBama, Te IpoIieHa ONacCHOCTH OJf yAeca.
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FMBaFbY HETATHBHOT YTHIA]a CBOjHX AKTHBHOCTH HA XHUBOTHY cpenuny.”> Mma-
jyhu y BUIy €KOHOMCKE YCJIOBE y KOjUM JKHBHMO M MEHTAIHMTET CPEIUHE, HE
CME Ce 3aHeMapuTH MOTyh yTHIa] OBakBHX Mepa Ha (OpMHUpame aJCKBaTHE
CBECTH O 3Hauajy O4yBamba 3/IpaBe JKHBOTHE CPEIUHE.

OAT'OBOPHOCT 3A EKOJIOLIKY LITETY

Crio3Haja 0 Hy>KHOCTH 3aIUTHUTE KUBOTHE CPEAMHE U MUMO TPalULMOHAJ-
HOT KOHIIenTa rpaljaHckonpaBHe 3amTuTe rpaljaHckux cy0jeKTHBHUX MpaBa, pe-
3yJATHpala je HalopuMa Jla ce OMOryhu 3amTuTa KUBOTHE CPEIMHE U Y CITydajy
KaJia ieHo omrehemne He oBpeljyje mpuBaTHH HHTEpeC oapeleHor nuna. Y ToM
CMHCITY TOBOPH C€ O OJITOBOPHOCTH 32 €KOJIOUIKY LITETY, OJJHOCHO IITETY HaHe-
Ty CaMoj JKMBOTHO] CPEIUHHM, Kao J00pY KOje yKMBa CaMOCTaJIHy NpaBHY 3a-
wruty. Pagu ce, nakne o ogropopHocty "3a omreheme KUBOTHE CPEIUHE UHje
Ce 3aCHUBAabC HE YCJIOBJbaBa IMOBPEAOM HEUMjEI MHAWBUAYAIHOI IpaBa WM
npaBoM 3amrtihenor untepeca."*®

be3 ynymrama y pazmarparme CBUX OUTHUX MMUTAkba Pa3rpaHycHa OJIroOBOp-
HOCTH 3a eKOJIONIKY IITETY 0] rpal)aHcKompaBHe 0JIr0OBOPHOCTH KOja Mo jpa3yMeBa
na ce omTehemeM )KUBOTHE CpeIMHE YrpoKaBa WK moBpeljyje MpuBaTHONPaBHU
HHTEpec,”’ y OBOM pajly *KeIMMO CaMo J1a YKaKeMO Ha Haj3HauajHuje KOpake yun-
ICHE Y TPaBLly TaKBOT pa3rpaHuyer-a. CBU TH KOpaLy Cy npeaMeT OpojHUX M Je-
TaJbHUX aHAIM3a,  a Hall IMJb j€ JIa UX CyMapHO U MPErjeaHo HaBelIeMo.

Tpetupame KHUBOTHE CpeIUHE Kao J00pa Koje Y)KHUBa CaMOCTaIHY NPaBHY
3aLITUTY 3aCHOBAHO je Ha Haueny "3araljusau rnaha" (polluter-pays principle)”
u "kopucuuk mnaha."* Kpos Hakmane 3a 3araljuBame XMBOTHE CpEIMHE U 3a
Kopumheme MPUPOJTHUX BPETHOCTH, GOPMUPajy ce TOCeOHH HaMeHCKU (poHIo-

33 Buneru un. 101 3akoHa o 3aITHTH )KUBOTHE CpEJIMHE.
36 Mapuja Kapanukuh-Mupuh, op. cit., ctp. 465.
[IITo mpeBa3una3u 1 TeMy M 3Ha4aj OBOT paja U MOryhHOCTH caMo ayTopa.

¥ Ynyhyjemo Hapounto Ha cregehe: Mapuja Kapannkuh-Mupuh, op. cit., Barbara Pozzo,
Towards Civil Liability for Environmental Damage in Europe: the “White Paper” of the Commi-
ssion of the European Communities, Global Jurist Topics, Vol.1, 2/2001, Article 2, pp. 1-34.

¥V 3akoHy 0 3aIITHTH KUBOTHE CPEIHHE OHO je oapeljero Ha crexelin Haumn: "3araljuBau
ruaha HakHaLy 3a 3araljiBarbe KUBOTHE CPEAMHE KaJia CBOjUM aKTHBHOCTHMA MPOY3POKYje MK
MOXe INPOY3pOKOBaTH omnTepeheme KMBOTHE CPEMHE, OMHOCHO aKO IPOHM3BOJY, KOPUCTH WU
CTaBJba y NPOMET CHPOBHHY, IOJYIPOM3BOJ WM TPOM3BOJA KOJH CaIpXH IITETHE MaTepuje Io
JKMBOTHY cpenuHy. 3arahjuBau y ckiiagy ca MpONMKMCHUMA, CHOCH YKYyITHE TPOIIKOBE Mepa 3a Crpe-
YaBambe U CMambUBambe 3arahuBamba KOjU yKJbY4dyjy TPOIIKOBE PH3MKA 110 JKMBOTHY CPEIHHY U
TPOILIKOBE yKJIamkhama MITeTe HAaHeTe KUBOTHO] cpeauHu. "(Wi. 9, T. 6)

40y 3akoHy 0 3aIITHTH KHBOTHE CPeIHHE OHO je oapehero Ha cieaehn Haunm: "CBako KO
KOPHCTH NMPUPOJIHE BPEIHOCTH JyXKaH je Ja IUIaTh PesHy LeHY 3a BUX0BO KopHIheme U peKyJI-
TUBanujy npocropa.” (wi.9, 1.7)
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Bu. CpencrBa (oHIOBa ce KOpHCTE 3a (PMHAHCHPAhE MPEBSHTUBHUX UIIM PECTH-
TYTMBHHX MEpa YCMEPEHHX Ha CIpeuaBambe HAcTyIama WK OTKIIAmhame IITeT-
HUX Iocienuna Hactanux 30or onrtepehema nim 3aralema KUBOTHE CpEAMHE,
OJTHOCHO 32 CaHallWjy WIN PEeKyJITHBAIU]Y IPUPOJIHE CPEUHE Y IIHIbY OJIPKU-
BOT pa3Boja U 3aIUTHTE )KUBOTHE CPEIUHE.

Ha naueny 3arajuBau mnaha 3acHoBaHa cy Tpu Mel)yHapoaHa akrta, Koja Cy y
BEJIMKOj MEPH, CBaKH HA CBOj HAUMH, HA HAIIMOHAJTHOM HHMBOY JIOIIPUHEIHN Pa3Bojy
peryiatuBe Koja ce OJHOCH Ha MUTamka OArBOPOHOCTH 32 IUTETY HAHETY )KUBOTHO]
CpeauHH WM rpal)aHcKOIIpaBHy OATOBOPHOCT 32 IUTETY IIPOY3POKOBAHY IPYroMe
yTUIajuMa Ha )KUBOTHY CPEIHMHY. XPOHOJIOMKH, To cy: Konsennuja Casera EBpo-
e o rpal)aHcKoj OIrOBOPHOCTH 32 IITETY MPOY3POKOBaHY aKTUBHOCTHMA ONACHUM
110 JKUBOTHY cpeauny u3 1993. romune,” Bena kmura Komucuje EBponckux 3ajes-
HHIIA O OJTOBOPHOCTH 3a eKonomKy mrery u3 2000. romune® u Jlupextisa EBpor-
CKe YHHje 0 0 O[rOBOPHOCTH 3a €KOJIONIKyY mrery u3 2004, romuue.

Konsennuja Casera EBporie o rpahanckoj oArOBOPHOCTH 3a LITETY HPOY-
3pOKOBaHy aKTMBHOCTHMA OIACHUM II0 )KHBOTHY cpenuny u3 1993. rogune, na-
KO HHje CTynuia Ha cHary,” 3Hauajua je 360r NponucHBamba 06jeKTHBHE Oro-
BOPHOCTH JIMIIa KOja 00aBJbajy WM KOHTPOJIUIITY OMACHY AEJIaTHOCT, 3aCHOBaHE
Ha PU3UKY HACTYNama IITeTe 00aBJhalkEM TaKBE JEIATHOCTH. 300T YHIHCHUIE
na 3aralema )KUBOTHE CPEJMHE HE 3HAjy 3a JIPKaBHY TPaHMIly, YHU(OPMHO IO~
CTyIamkhe Ha HAIMOHAIHOM HHMBOY OWJIO OU BHUIIIECTPYKO KOPHUCHO, U Y CMUCIY
onspahama 3arajuBauya of akaTa KOjuMa Ce MOXKE MPOY3pPOKOBATH IITETA WM

41 Bugern: Hywan Huxonuh, V600 y ipaso scusotiine cpedune y: Ocnoge ipasa sicusoii-
He cpedune, cTp. 52. 3a npaBHO ypeheme oBUX nuTamba BuaeTH €wi. 83-101 3akoHa 0 3alITHTH XKH-
BOTHE CpeauHe (IPONUCAHU CY €KOHOMCKH HHCTPYMEHTH 32 (DMHAHCHpame 3allITHTE XUBOTHE
cpeavHe: HaKHaJe Koje miahajy KopucHUIM U 3araljuBaun, cpeacTBa Oyyera u MehyHaponHe ¢u-
HaHcujcke momohu, (DOHI 3a 3aIUTUTY KUBOTHE CPEMHE H eKOHOMCKE TIOJICTHIajHE Mepe).

2 Convention on Civil Liability for Damage resulting from Activities Dangerous to the En-
vironment, CETS No.: 150; usBop: http://conventions.coe.int. Konsennuja je monera 1993.
roauHe y Jlyrany.

B White paper on Environmental Liability COM (2000) 66 final, 9 February 2000; u3Bop:
http://ec.europa.cu .

# JlupexTiBa 0 EKOIOIIKOj OATOBOPHOCTH Y BE3U Ca TMPEBEHIMjOM H OTKIARAmHEM eKOJIO-
mke mrere; Directive 2004/35/CE on environmental liability with regard to the prevention and
remedying of environmental damage, nonera 21. ampmma 2004. rogmee; u3Bop: http://eur-
lex.europa.eu . [letaspHHjE O peKUMY KOjH je YCTaHOBJbeH 0BOM JlupektuBoMm y EBporickoj yHHjU
1 HEHOj UMIUIEMEHTAlUjH y MOjelMHUM JpkaBaMa wiannnama (Hemauka, dpaniycka, Bemka
Bpuranuja, lllnannja), Bunern: bojan Ilajtuh, Exonowxa ooiosopnociu, 300pHUK pajioBa,
[IpaBuu ¢paxynter y HoBom Cany, 6p. 3/2011, Tom I, cp. 520-530.

4 KouBenuujy je mornucaino aeser npxasa (Kunap, ®uncka, 'puka, Mcnann, Utanuja,
Jluxtenmrajy, JlykcemOypr, Xomanauja u [lopryrammja) 1993. ronune (u3yses Ilopryranmje koja
je To yunHmna 1997. ronune), anu HUjeAHA HUje W3BpIIwia patudukanyjy. byayhn na je xao yc-
JIOB 3a CTymame Ha CHAary HEomxoAHO 3 partudukanuje, KoHBeHIMja HHje CTymMiIa Ha CHary.
Wzeop: http://conventions.coe.int. , mpey3sero 19.12.2013.)
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aHTaXOBama Jla ce OHa M30eTHe WIH peayKyje, U y cMucity obezbehuBama me-
XaHW3Ma OJITOBOPHOCTH 3a HACTAIy INTETYy Y3 IITO MambH TEPeT JIOKa3MBama Ha
crpanu omrehenor.*

bena kwura Komucuje EBponckux 3ajeiHUIa O OATOBOPHOCTH 3a €KOJIO-
wky wrery u3 2000. rogune, UMana je 3a CBpXY Jla ce UCTPaXXH KaKo MPUHLIUI
3araljuBay ruraha Moke Haj0OJbE CIYKUTH OCTBApHBay IIMJbEBA Koje je 3ajel-
HUIIA ONpeienia Y MOJUTHIM 3aIITHTE XKUBOTHE CpPEeiHe, UMajylin Ha yMy Jia
j€ OCHOBHM LIWJb T€ MOJIUTHKE M30eraBame exosomke mrere. OcTBapeme xe-
JbEHOT JIejCTBA OBOT' NPWHIIMIIA 3aCHOBAHO j€ HA €KOHOMCKHM acleKTuMa 3a-
IITUTE )KUBOTHE cpeanHe. HanMme, yKIbyduBame TPOIIKOBA 3allITUTE JKUBOTHE
CpeAMHe y pa3Boj, IPe cBera, MHAYCTPHje, a TUME U EKOHOMHjE y IIUPEM CMU-
CIly, JOBOJIU JI0 TOTa Jia ce Kpo3 obaBe3y miahama THX TPOLIKOBA NOACTUYY I10-
TeHIMjasiHu 3araljuBaun fa cMame 3aralieme Wiu j1a Tpake HOBE METOJIe KOjU
he 110 Tora sosectu.*®

HupextuBa EBporcke yHHje O OATOBOPHOCTH 3a EKOJIOIIKY IITETY W3
2004. rozmne,” je cKyn mpaBHIa yCMEPEHHX Ha NPEBEHIIH]Y M CaHAIHM]jy "ITeTe
Ha JKUBOTHO] CPEIVHH, HACYTIPOT TPAAULIMOHATHO] ITETH KOja C€ Y OBOM KOH-
TekcTy MaHudecTyje kao mTera ox (3aralene) xuBoTHe cpeauue."”’ OBo pas-
JIMKOBAa-€¢ 3aCHOBAHO je Ha CHO3HAjU Ja Ce 3allTHUTa XKHUBOTHE CPEANHE HE CME
BE3MBATH 3a 3alITUTY NPUBATHOT MHTEpECa, jep Ce OHAa Ha Taj HAYMH HE MOXKE
JOBOJFHO 3amITUTUTH. He mame 3HadajaH pas3nor je W Taj MITO C€ CPEACcTBa
OCTBapeHa 1o npuHUuUIYy 3arahjuBayu miaha cTporo HAMEHCKH yCMeEpaBajy JIOK je
"omrrehenrk cio0o1aH ja U3HOC KOjH j€ MPUMUO HA MME HaKHaJe MITETe MOTPO-
LM OHAKO KaKo caM xenn."” O6es0eljerbe MPeBeHIM|e i perapaiiije eKOMOIIKe
LITeTe MpeBasuia3y HallMOHAIHE HHTEpece U 300T TOra je MpeaMeT PeryjaTuBe
ose Jlupextuse.” J[paBaMa 4IaHHIAMA CE, C APYre CTPaHe, MPEIyIITa CaMo-

j: Buneru [Ipeam0yny Konsennuje, Hapouuro ct. 6 u 10.

Bena xmura je Ouia mokasaresb TpeH/a, ¥ Ha HAIIMOHAIHOM U Ha MelyHapOoJIHOM HHBOY,
YCMEpEHOT Ha OHOBHY IPOIIeHy TpaljaHCke OATOBOPHOCTH KA0 MHCTPYMEHTA IIPEBEHIIM]E ITeTa
Koje HacTajy 3arahuBambeM, a Koje Cy MOTEHIIMjaJHO ONAacHE 32 YOBEYAHCTBO M JKHUBOTHY CPE/H-
Hy. Kao no6ap npumep HaBoau ce peniere HEeMadyKor 3aKOHOAABCTBA Koje npeasulha 00jeKTHBHY
OJITOBOPHOCT 32 €KOJIOMIKY IITETy U MOTYRHOCT HEHOT YTHIIaja Ha TIOTESHIIH]aHOT 3arajuBaya aa
MpeTy3Me HEONXOMHe Mepe paan n3beraBama HACTyIama IITETEe WK 0apeM HBEeHOT OrpaHrdaBa-
Ba KOJIHKO rof je To moryhe. Bunern: Barbara Pozzo, op. cit., ctp. 1 u 9-10.

*8 Buneru: Barbara Pozzo, op. cit., ctp. 17, 19. u ctp. 15 bene kwure.

4 .

¥ JlupexTuBoM je ypeljeHa OArOBOPHOCT 34 IITETy HAHETy 3amTHhEHHNM BpCTaMa ¥ CTAHH-
IITUMA M OATOBOPHOCT 3a 3araljeme Boje 1 3emipHInTa (Wi. 2, cT. 1 JlupexTuse).

%% Mapuja Kapanukuh-Mupuh, op. cit., ctp. 465.

3! Ibidem.

32 Bojau Ilajtuh, op. cit, ctp. 521: "JIMpeKTHBa MMa 3a IMJb 4 YCTAHOBH HEKE OIIIITE
OKBHUpE KOju Ou ce TUIaiM 3arahuBama OKOJHMHE, KaKo OW CIpedria Mpeay3eTHHKE /1a CBOje I10-
CIIOBE TUCTIONNPAjy — CeJie y ApyTe IpiKaBe WIAHHUIE 3aTO IITO Cy TaMO 3aKOHCKE ofpende Koje ce
TUYY XKUBOTHE cpenuHe (IICKCUOWITHIje WK He TocToje."
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crajgHo ypeheme rpahaHckonpaBHe OArOBOPHOCTH wLiTeTe cxBaheHe y Tpanu-
LIUOHATHOM CMUCITY.

VY 3akoHy 0 3amITHTH XWBOTHE cpeanHe PemyOmuke CpOuje ycBojeHO je
pasnukoBame 3araljuBama KHBOTHE CpeIyHE, Kao mTeTe 1o cebu,”! ox mrer-
HUX Tocienuia 3araliema koje ce MaHu(ecTyjy Kao moBpena rpahanckux cy-
0jekTuBHUX MpaBa. To ce BuAM U3 MOCEOHOT peryiucama 001080pHOCTUU 3d 3a-
falhusare™ 1 00losoprociiu 3a widieiy 00 3aiakersa (OIHOCH Ce Ha ITETy Koja
je HaHeTa XMBOTHO] cpeaunn),”® o1 obasese Haknade wilieitie KOjy ox 3aralu-
Baya MOYe TPAKUTH CBAKO KO j€ ITETy NpeTpreo.’’

YMECTO 3AKJbYUYKA

Ha oBoM MecTy enuMo Ja moJIceTHMO Ha Behi HCTAKHYTY HEOMXOAHOCT java-
Fba CBECTH O 3HA4ajy KHBOTHE CPEIHHE, " jep je jaCHO 1a je yIpaBo meH HeIoCTa-
TaK WA HEJOBOJHHOCT Y3POKOBAO HYXKHOCT CBEOOYXBAaTHOI PEryJIMCama HAa CBUM
HUBOMMA. Y OCHOBH HEPa3BUjCHOCTH OBE CBECTH CY HAjpa3iIMUMTH]H Pa3lio3n CMe-
HITeHU u3Mel)y JIBe KpPajHOCTH, HEMAIIITHHE U MOXJIerne. Y HCTOM CMHUCITY youaBa ce
U noTpeba cTBapama CKOJIOIIKE €THKE y CBPXY OYyBama JKUBOTHE CPEIUHE, IITO
"... IOZ[pa3yMeBa OTPaHUYCHE U JISTIETUTUMHUCAhE HEKUX OJ1 MOCTOjehux JbyICKUX
MpaBa, HAPOYUTO HEYPAuyHJbHBA BIACHUYKA, TIPOM3BOJIHA M IMOTPOIIAYKA OBIA-
uthema Koja HACTajy Kao 370yHOTpebIbaBakhe TEXHOIOMKE i MoTuTHIKe Mohw."

>3 Mapuja Kapanukuh-Mupuh, op. cit., ctp. 463.

> O HeJOCIeNHOCTH 3aKOHOMABLA Y PA3MKOBAmy 3araljiBarma XHUBOTHE CPEIMHE O
MPOY3pOKOBaka MITETHUX MOCIEMIIA TI0 )KUBOTHY CPEIMHY M 371paBJbe JbY/H, BUACTH BUIle: Ma-
puja Kapanukuh-Mupwuh, op. cit., ctp. 459-460.

> Ypan 103 3akoHa 1 y Besu ¢ muM wi. 104 koju ypehyje o6aBesy saraljuaua kojui mpoy-
3poKyje 3araljuBame KMBOTHE CpEIUHE.

Unan 105 3akona ypelyje OAroBOPHOCT 3a LITETy HAHETOj JXXMBOTHOj CPEOUHH H
IIpoCTOpy, MponKcyjyhu Koje cBe TPOIIKOBE y TOM CIIy4ajy CHOCH 3arajuBad M HeroBy JIyXHOCT
Ila TIpY>KU rapaHnyje 3a o0e3deheme mrahama THX TPOLIKOBA.

" Ypau 107 3axona. Y Bes ¢ muM u 41, 106 xojuM je mpeasuljena o6aBesa OCHIyparba o1
OJI'OBOPHOCTH 3a CIIyd4aj IITeTe NMpuunmeHe TpehuM ymnnma ycen ynaeca. TakBy obaBesy uma
3araljBay umje MOCTPOjere MM aKTUBHOCT MPEACTaBIba BHCOK CTETIEH OMACHOCTH IO 3/PaBJbe
JbyIIH U )KUBOTHY cpenuHy. Ha cBa nmuTama o OrOBOPHOCTH 3a IITETE HAaHETE )KUBOTHO] CPEIUHU
Koja HHCYy moceOHO ypehjeHa 3akOHOM O 3aIITHTH XMBOTHE CpEIWHE NPHMEHYjy Ce OIIITa
npaBuiIa 3aKkoHa 0 00IuraioHuM oaHocuMa (wi. 108 3akoHa 0 3aITUTH KUBOTHE CPEIMHE).

58 Hywan Huxonuh, IIporeiomena: cnyuaj Exxon Valdez y: Ocmnose tipasa scugoiine
cpedune, ctp. 14: "... BeoMa je BaXHO Jia y JPYIITBY MOCTOjU aJCKBATAaH HUBO EKOJIONIKE W
IpaBHE CBECTH.. ... Ha)aloCT YOBEYAHCTBO j€ JaJIeKO Of TOT Mieaja. PacroiokuBy pecypeu cy
HEJOBOJBHM 3a 3aJ0BOJbaBame MNOTpeba cBUX Jbynu Ha Ilmamern. OcuMm Tora, OHH Cy
HepaBHOMEPHO pacnopeleHn. ¥ ycrnoBuMa MaTepHjaiHe OCKYIHIE, CHPOMAIIHU HApOIH KPTBY]jy
NPUHIUIE OAPXKHMBOT pa3Boja M 3aIUTHTE XKUBOTHE CPEIMHE, PajJyl roJIor OICTaHKa. boratu To
4eCcTO YKHEe 300T TexXbe 3a Behum npodurom."”

%% Monnka Munomesuti, QdiosopHocili 3a exonowKy witieiiy, Ilpasau xuBot, 6p. 9/2007,
ToM I, cTp. 445.
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Radenka Cveti¢, Ph.D., Full Professor
University of Novi Sad
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Environmental Protection — Shifting the Focus toward
the Protected Object

Abstract: This article is an attempt to provide a comprehensive overview
of the rationale which led to developments in the law of environmental protec-
tion in a direction of an even more efficient protection of environment from hu-
man beings. There has been a transformation of the constitutionally protected
right to a healthy environment to the Constitutional guarantee which involves
both duty and responsibility for its protection. There has also been a shift from
declaratory protection toward enforceable prohibitions and orders. These tran-
sformations have occurred when the society faced, under dramatic circumstan-
ces, the situation which shows that failure to protect the common good could
lead to catastrophic consequences. The system of environmental protection,
which enables sustainable development, is based on the primacy of the precau-
tionary principle which deals with prevention and reduction of probability of
harm, as well as on the no fault liability of the polluter for the environmental
harm even in the absence of the claim for damages. The efficacy of the environ-
mental protection could be improved by raising the awareness of the preserva-
tion of environment. The understanding that the protection of environment
amounts to a survival of a mankind could lead to creating rights for the envi-
ronment as such.

Key words: environment, rights, duties, liability, preventive and precautio-
nary principle, environmental damage.
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