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p Aniuyn Manenuya, apogecop emepuiuyc
Yuusepsuiueiu y Hosom Caoy
Ipasuu ¢haxyniveii y Hogom Cady

RES SANCTAE Y PUMCKOM TTPETXPUIITRAHCKOM
TMEPUOJTY

Cadxiceinax: Mehy pomanuciuuma oanac He HOCoju KOHCEH3YC 0 oMe Ka-
KO je Hactlao WexHuuKy epMur pumMcKol Kiacuutol ipasa res sanctae u da i
¢y res sanctae y pumckom upetixpuwhanckom iepuody oune uciiuHcKe, ipase,
ctueapu boocanckol upasa. Ilonazehu 00 jeonor Cepsujesoi iiexciua, ayiiop Ha-
KOH Wupe aHanu3e u3eopa 3axmwyuyje 0a je wepMunr Sancta uzeeoen us peuu san-
cire Kojom je y Hajciiapuje 8peme o3Hawasaw ioceban Hociiyiax oceehusarba
Ipanuya paoa, Xxpama unu semmsuuiie uapyene y30YACHUM Upocuiiarsem Kailbuya
Kpsu dicpitieosane dcugotiurve. Yumajyhu y obsup suauaj penuiuje y pumckom
upetixpuwhianckom iepuody, obenedcja u suauaqj ius-a divinum y waoaureem
ipasHoMm HOpeiiKy, iie pe3yailidilie anaiuse WeKCcilosa lauyKe jypucipyoenyuje,
aytiop 3akmyuyje 0a cy res sanctae y pumMcKom UaiaHcKom Uepuody CMatipaue
UCIIUHCKUM ctiéapuma 6oxcanckoi dpasa u 0a ux camo Iaj melly eeruxum Kia-
CUYHUM UPABHUYUMA CMATUPA HOMUKATUEIOpUjom cldeapu O0XHCAHCKol Upasa.

Kuwyune peuu: res sancta, res sacra, res religosa, res divini iuris, ius divi-
num, aiancka peauiuja, Cepsuje, Mapyujan, Yaiujan.

VY TekcTy Koju cieau pa3marpahemMo [Ba MUTamka KojuMa ce 0aBH JaHAlIba
POMaHHUCTHKA KaJia je ped O CTBapuMa KOje C€ Y PUMCKHM H3BOpHUMAa O3HAYABA]y
TEPMHUHOM res sanctae. AHannznpaheMo Kako je HacTao Taj TEXHUYKH TEPMUH
KJIACUYHOT TIpaBa, T€ Jla JIM res Sanctae PUMCKOT NMPeTXpUIIhaHCKOT Ieprona
Tpeba CBpcTaBaTH y KIACHYHY INPaBHY Kareropwjy res divini iuris. VI3Bopu mo-
Ka3yjy Z1a Cy 0 KOpeHHMa TePMHHA 7es Sancta MACAIA U PUMCKHU MTPaBHUIIN KJla-
CHUYHOT NEepHoAa, a Ja HUKaJa HUCY MOCTaBWIM NUTAKkE Aa JIU Cy res sanctae
CTBapH OOXKaHCKOT IpaBa

IIpe vero mro nmpehemo Ha aHanMM3y ydrnHHhEMO HajIpe HEKOIMKO HAIlOMe-
Ha 0 ius-y divinum W HaCTaHKy TEpPMHUHA res sacra ¥ res religosa koje cpehemo y
KJIACUYHO] TIPaBHO]j KaTETOPHUjH res divini iuris 3ajelHO C TEPMUHOM res sanctd.
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I. T'aj Ha movenuMa M3NIarama 0 UMOBUHCKOM TPaBy y JPYTroj KEbH3H CBOT
YUOCHHKA KaKe J1a j€ HajBaXKHH]a T0JIe)Ia CTBApH OHA KOja MX I Ha JIBE BPCTE
,jeone cy 6oocanckoi, a Opyle cy uoeexkosor pasa*." JIa cy pasiora 360r KOjux
I'aj mpunaje Tonmuku 3Hauaj oBoj moxenu. [IpBo, Ha cTBapuMa Koje mpuNanajy
OO’KaHCKOM TpaBy JbyAM HE MOTY MMAaTH IIPaBO CBOjHHE, IITO U ['aj moaBnayu:
Ono wino tipuiiada 6odcanckom tpagy He modice OUltiu HU Y dujum 0odpuma,
OHO, TaK, Witio HooNexce HYOCKUM 3aKOHUMA, eehunom je y Heuujum 0obpuma,
anu moodice OUTtiU U HU4Uje, jep clusapu u3 3aociiasuiune, upe Heloau Hociioju
HeKU HACTeOHUK, HUCy Hu y uujum 0obpuma. > JIpyro, cTBapy GOXKAHCKOT IIpaBa
Ouiie cy Be3aHe 3a PENUTHjy U PErylIMcaHe MOCeOHHM CHCTEMOM IIpaBa, ius-OM
divinum.

Beh on ocuuBama rpaga Puma 754. 1. cT. €. moveno je yobinuaBame npas-
HOT TIopeTKa y koMe he mocrojaru JBa cucteMa Ipasa, ius divinum u ius huma-
num. Ta Ba cucrema mnpasa OWiia cy KOHCTUTYTHBHU €JIEMEHTH PUMCKOT MpaB-
HOT nopeTtka ¥ y I'ajeBom Bpemeny.” [us divinum cTBapaie cy ¥ TyMadmie Kojie-
ruje noutuda, ayrypa u denujana.® herope HOpMe TEOKPATCKOT KapakTepa Cy
ypehuBane ogHOC Jpynu npema 6oroBuma. OCHOBY THX HOPMH YWHHIIA j€ TIaraH-
CKa pesiuruja, meplernimja CBeTa Kao YHUBEpP3yMa y KOMe Ha HeOy W HMCIOJ I10-
BpILUHE 3eMJbe )KHMBE OOTOBH, a Ha 3eMJbH Jbyau. [1o cxBaramy Pumibana y Tom
YHUBEP3yMY CYIOMHA JbYIH U PUMCKE 3ajeTHUIIC Y IISTMHI 3aBUCHIIA je Y HajBe-
hoj Mepu on Bospe Oorosa. M HakoH ceaMm BeKOBa MOCTOjama rpaja Puma u me-
TOBOT' TIpepacTama y MOIHY MMIIEpHjy TakBO yBepewe uckasyje Lluepon oBum

'G. 2.2. Summa itaque rerum divisio in duos articulos diducitur: nam aliae sunt divini iuris,
aliae humani.

Dabpunn ykasyje na ['aj y cBoM TeKcTy res divini iuris cTaBiba UCTIpe]L res humani iuris n'y
TOME HaJla3W MOTBPAY 1a cy oHe y Pumy Owmie ox moceOHor 3Hauaja. F. Fabrini, oxp. Res divini
iuirs, y Novissimo digesto italiano, vol. XV (masee: F. Fabrini, Res divini iuris), c. 513.

’G.2.3.9. Quod autem divini iuris est, id nullius in bonis est; id vero, quod humani iuris est,
plerumque alicuius in bonis est: potest autem et nullius in bonis esse; nam res hereditariae, ante-
quam alicuis heres existat, nullius in bonis sunt.

3 Hexu ayTopy He TOBOpE O IPABHOM MOPETKY, Beh 0 ,,paBHO-penurijckom cuctemy. Bu-
mu: P. Catalano, Linee del sistema sovranazionale romano, Torino 1965, c¢. 30 u najse u noce6HO
Ha c. 37 u'y Haniomenu 75 u F. Sini, Sua cuique civitati religio, Religione e diritto pubblico in Ro-
ma antica, G. Giappichelli ed. — Torino (zasee: F. Sini, Sua cuique civitati religio), c. 79, nam. 6.

* PHMCKH TIHCIIN OBO TPaBO O3HAYaBajy M APYTMM TepMuHHMa. Y LlHIepoHOBOM crmcy O
3aKOHUMAQ HATIA3UMO Kao CUHOHUME ius religionum, religiosa iura, ius quod cum religione coniun-
ctum est: lus religionum, Cic., de leg., 2.42; religiosa iura, de leg., 2.57; ius quod cum religione
coniunctum est, de leg., 2.47. HaBeneno npema F. Fabrini, oap. Res divini iuirs, y Novissimo di-
gesto italiano, vol. XV (nasee: F. Fabrini, Res divini iuris), c. 516. Y KBuHTHIHjaHOBOM ylIOCHH-
Ky O TOBOPHHUILUTBY cpehemo TepmuH ius sacrum: Quint., Inst. or., 2.4.33. Marcus Fabius Quintili-
anus je poheH oxo 35., a ympo je okxo 100. r. H. e. buo je mo3naBanar npasa. Institutio oratoria
HAIKCAao je y MO3HUM TOJMHAMa, y BpeMeHy J[OMHUIijaHOBe BiaJlaBUHE, TOKOM KOje je OHO mocTa-
BJbCH H 32 KOH3YJIA.
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peunma: Q0 Hyme yciianosmenum obpeduma yoapenu cy memenu Haue 3ajeo-
Huye ipahana xKoja 3auciua Huxada He bu ouna wonuka de3 najeehel 00obpasa-
wa Gecupiinux 60iosa.” Y MCTOM CMHCIy M3jamimaBa ce u JInBuje mumryhn
nctoprjy Puma. OH kaxe 11a je HeNOKyTHU Harpenak Prma mocnenuia dnmbe-
Hule 1a cy Pumibanu cnennnm 6orose oj0aityjyhu moHamame Koje je CynpoTHO
HXOBOj BOJBH — ...0mnia prospera evenisse sequentibus deos,adversa spernen-
tibus.®

VY ¢dparMeHTHMa KJIIACUYHUX MPaBHUKA KOjU Cy YBPIITCHH y JycThHUja-
HoBa Jlurecra He HaJla3uMO OOjalImbema mTa je 00KaHCKO MPaBo, KOjU Cy MY
U3BOPH, KaKBa Cy My 00eJIe’Kja M KaKo ce OHO pas3BHjajio, IIITO CBe, Kaja je ped
0 YOBEKOBOM IIpaBy, Hana3uMo y ooumHoM [lommnonujem ¢parmeHty y apy-
roM IOTNaBJby IpBe Kbure urecra ,,0 ilopekay iipasa u c6uUM Maiuciupaiiu-
Ma u pedocnedy yyeHux tipasHuka“. Hemoctojame TakBor (parMeHTa ca je-
TaJbHUjUM 00jallibehUMa CACBUM je pa3yMJbHBO KaJla ce MMa y BHy /1a ce Ja-
WYKa JypUCTIpYACHLUja HUje OaBuia 00KaHCKUM mpaBoM. To MpaBo je u3yya-
BaJla CBEIITCHNYKA jypucnpyaeniuja. OHa je yrBphuBana, dyBana ¥ Tymauuia
HEroBa NpaBuJa.

VY okBupy ius-a divinum HacTaja Cy W IpBa MpaBWja O CTBaApUMa Koje Cy
Oujie moBe3aHe C PEIMIHjCKUM BEpoBambUMa, KyJITOBUMA U puTyanuma. Ta mpa-
BWJIA je TIOIITOBAJIA M JIJAWYKa jypUCIIpy/ICHIMja KaJa je Kperpaja pemema cBe-
TOBHOT TIPaBa Koja Cy C€ OJHOCHWJIA Ha res divini iuris, aau ux je 1o norpedu u
JONyH-aBalia KaJia je TO 3aXTeBao HeKH jaBHU WJIM IPUBATHH, IIPe CBera KMOBHH-
CKH, HHTEpEC.

V JyctunmjanoBuMm Jlurectama He Hajla3WMO JETaJbHH|E IMONAaTKE HU O
MpaBUIMa MOHTU(HUKAIHOT MPaBa Koja ce OJHOCE Ha IMOjeJHHE BpCTe OOXKaH-
CKUX CTBAapH M UCTOPHjY MIOjMOBA res sacra, res religiosa, res sancta. Axo je Ta-
KBHX HallOMEHa W OWJIO Yy JleJIuMa JIandKe JYPUCTIPYIIEHIIN]je KOja ¢y KOPHCTHIIN
koMmnmiaropu Jlurecra, OHM Cy MX HM30CTaBJbajk 300T TOra ITO y XpuinhaH-
CKOM aMOMjeHTy JyCTHHHjaHOBOT BpEMEHA CBE OHO IITO je y MpaBy OMJIO MaraH-
CKO BHIIE HHUje OMJIO BPEIHO Maxme. 300r Tora JaHamimba JOKTPUHA H3ydaBa
nuTepapHe u enurpadceke u3Bope kajia ce 6aBU IOMEHYTHUM ITHTAmbHMA.

II. JIurepapHu u enurpad)CKd U3BOPH CBEJOYE A Cy KOPEHU KIACHYHUX
TEXHUYKNUX TEPMHHA res sacra W res religiosa jako crapd, AOCEXY YaK JI0 Jia-

>Cic., De nat. deor. 3.5. ... Numam sacris constitutis fundamenta icisse nostrae civitatis, qu-
ae numquam profecto sine summa placatione deorum immortalium tanta esse potuisse.

®Liv., ab urbe condita, 5.51.4-5.

7 O ToM mpaBy, eTarama BEeroBOr PasBoja, H3BOPHMA H OGCIEK|MMA, BUIH H3Y3ETHO TOKY-
MeHTOBaHy MoHorpadujy F. Sini, Sua cuique civitati religio. Kana je ped o Hamioj nurepatypu
Buau MoHorpadujy A. Manennna, Citigapu 60dicanckol iipasa y pumckom tipetxpuwhanckom ie-
puooy, Hoen Cag 2014, ctp. 25-35.
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THUHCKOT je3WKa M3 Iephoja KpasbeBa. Hajcrapuju maHac MO3HATH JIATUHCKH
tekcT (lapis niger), npoHal)leH TOKOM HCKOIIaBama Ha puMckoM Dopymy, caap-
Ku punes sakros.” Jleo Hatnnca y KoMe ce Hanasu ped sakros OBaKO H3IJIENA:
quoi hon ... / ...sakros es /, a Kaja ce TpaHCKpUOyje Ha KIIACHIHU JIATHHCKU all-
¢daber rnacu: qui hunc ... / ... sakros erit (wnu: sit). IlpasHuHa y TEKCTy ce pe-
KOHCTpywIe yoanuBameM peun lapidem (vwmw lapidi, wnm locum) violaverit, Ta-
KO Jla CBE 3ajeJ[HO, MPEBEJICHO HAa CPIICKU jE3UK TIIACH: KO OCKPHABU 08a] Ka-
MeH/Meciio Heka je dpokaeni. Mecto Ha DopyMy Ha KOME C€ Haja3u HaTIIHC
Ou10 je cBeTo (sakros) 3aTo WITO je ped O CBETWIMIITY. TekcT, MehyTum, goka-
3yje na je sakros oCTajao W OHAj YOBEK KOJU OCKPHABH CBETWJIHINTE. TO 3HAYN
Jla je OBaj cTapu TEPMUH OO OuIoyiapaH. Y MO3UTHBHOM CMUCIY BE3UBaH j€ 3a
HEIUTO WITO Tpeba 000kaBaTH, a y HETaTHBHOM, 32 OHO LITO j€ MPOKJIETO, AaKIe
JIMIICHO 3alITUTe OOroBa M ITO Tpeda OACTPAaHNUTH U3 3ajeAHuIe rpahana.

EBouyriijom maTHHCKOT je3uKa ped sakros mobuna je gocta Op30 oONuK sa-
cer. Y 3axony XII Tabmura koju je Hanmcan 451. u 450. . CT. €. HAMA3UMO OJI-
penby: Axo daitipon dpuyuny wiGieldy Kiujenidy neka 6yoe apokneil (sacer).’
[larpon Kora je moroauiia OBakBa CaHKIMja OMO je JHIeH OOKaHCKe M MpaBHE
3amrtute. MakpoOuje Kaxke /1a je Ha OCHOBY IIpaBa OMJIO J03BOJHEHO YOUTH CBa-
KOT 4OBeKa Koju je sacer.'’ TepMmuH sakros je My MOIEPHH30BAHOM OOJIHKY
octao oumornapas. To moTBphyje oapenauta sacer y @ectopom aemy O 3uaye-
vy peuu. Y ¥H0j UATAMO J1a je€ CBETO OpAo (sacer mons) OHO OpIO Koje Cy TuIe-
0ejiy MPUIMKOM CelleCcHje MPOIYIaCHIN CBOjUM a3WioM, mocBeuyjyhu ra Jymu-
Tepy, allK Ja je sacer ¥ OHaj YOBEK KOjH je 300r 310unHa OMO ocyheH ox cTpaHe
HapoJa U Kora je OMJI0 JJ03BOJBEHO MPHUHETH Kao JKPTBY, a Jla c€ IPU TOM OHaj
KOjH ra je yOHO He ocy/u 3a yOucTso.''

8TE:KCTje HAIMCaH Ha YETBOPOYTraOHOM CTYOy y OMarmeM CBETHIMIITY Koje cy Pumibanu mo-
Ui Hamewyjyhu neo ®opyma 3a paj HajcTapuje puMcke cKymuTuHe (comitia curiata). Bynyhu
Iia je OMo yKJecaH y MEKaH! BYJKAHCKU KaMeH, TeKCT je MPOTEKOM BpeMeHa BehnM enoM n3opu-
ca. CauyBaHO je Mambe O ITOJIOBUHE NPBOOUTHOT HATIIHCA y apXaudHOM ani(habeTy | je3uKy, TaKko
na ra je Hemoryhie pekoHcTpyucari. CacToju ce OJf ETHAeCT BEPTHKAIHUX JIEIMMUYHO CadyBa-
HHX peloBa, mopehaHux c AecHa Ha JIeBO KOjU c€ HAaM3MEHHUYHO YUTajy 0703110 Harope U 0OpHYTO.
Bume 0 0BOM TeKCTy M HpOCTOpY Ha KoMe je npoHahen sumu y: Z. Bujuklié, Forum romanum,
onp. lapis niger, ctp. 429-432. [Tomuc nurteparype o lapis niger Bumu kox F. Fabrini, Res divini
iuris, ¢. 519, mam. 13.

HamomumeMo 12 je TekcT Ha 0BOM CTyOy HM3y3eTHO 3HauajaH W 300T TOra IITO CaApKU ped
iovestud (mpaBUYHO) KOja yKasyje /a je KaCHUjU TePMHH ius (TIpaBO) HACTAO O] IPBOOUTHOT ious.

°Tab. 8.21. Patronus si clienti fraudem fecerit, sacer esto.

Macr., Sat. 3.7.5 ... hominem sacrum ius fuerit occidi.

"Fest., sub sacer: Sacer mons appellatur Anienem, paulo ultra tertium miliarium, quod eum
plebes, cum secessisset a patribus, creatis tr(ibunis) plebis qui sibi essent auxilio, discedentes
‘lovi? consecraverunt. At homo sacer is est, quem populus iudicavit ob maleficium; neque fas est
eum immolari, sed qui occidit, parricidi non damnatur.
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VY Bpeme HacTaHKa rpaza Puma cBe cTBapu Koje Cy IOBe3aHe ¢ O0KaHCKUM
WM MarujcKuM cy sacer, OWJIO Aa je ped O CBETWIMIITY, rpoly, rpaHuIaMa U
BpaTtuMa rpaja, U3Bopy Boje, Pely, IPBETY, IIyMH, IJIaHWHH, iehnan u np. Ja-
KJIe, 110jaM Sacer je UMao LIMPOKO 3HaueHme. YpehemaMm u 3anucuBameM odpen-
HUX IIpaBUiIa O] CTpaHe KoJieruje MoHTH(a KpajeM KpaJbeBCTBA U MOYETKOM pe-
myOJIMKe O TIPUJIeBa sacer KOHCTPYUCAH je TEXHUIKH TEPMHH res Sacra KOju y
MOHTU(UKAIHOM U JJAMYKOM IIpaBy O3Ha4daBa CBETY CTBAp KOja je HaMemeHa He-
O0eckuM OoroBuMa. Y Hajy’)KeM NPaBHOTEXHWYKOM 3HA4YCHy MOHTHU(PHKAIHOT
IIpaBa res Sacrad je OHa CTBap Koja je 00M4ajeM WIN y OKBUPY YCTaHOBA U MPaBH-
na 3ajenHune rpahana (instituto civitatis) TOCTYIIKOM JEAWKAIHje U KOHCEKpa-
uyje noaesbeHa OoroBuMa paau odasibama jaBHOr Kynrta. Cekcr [lomnej ®@ect y
neny O snauery peuu 'y OApEeNHUIM sacer mmme: ...l an Enuje xasice, iociioju
Kao ceetio ceée oHo witio 6yde 0odesbero 6oLy obuuajem uiu Ha OCHOBY UpasuUId
3ajednuye ipahana, ouno ipahesuna y xojoj ce obasma Ky, buno onap, o6uno
ctuaiuya 6oia, buno Upociiop, 6uUN0 HO8AY UIU Hewitlo Opyio witio Oyde Upoina-
weno ceeitium (dedicatum) u ioceeheno 6oiosuma (consacratum)...'” Tepmun he
TO 3HAYEHE 3aPKAaTH TOKOM YHTABOT MAraHCKOT Nepuoja, a Ouhe mpeHer u y
XpuhaHCKy PeNuTH]Y, ajiil MPHIaro)eH HOBOj TOKTPHUHHU.

Kopenu Texuudkor TepmuHa res religiosa takohe cy jako crapu. Hanaze ce y
peunma religio u religiosus. Jlanac mely ucropuyapuma yriiaBHOM [TOCTOjH caria-
CHOCT J1a je JIaTUHCKa ped religio (est) NI3BOPHO 03HAa4YaBaja OHO IIITO je JbynuMa
3a6parbeHo U WTo JoHOCH Hecpehy ako Gyne yummeno.” To CTaHOBHUIITE H MU
puxBaramMo. Ynopuiire y u3Bopuma je dectoBo Tymademe 3Hauemha pedn religi-
osus. OH Kaxe /1a je religiosus ,,c6e OHO Wili0 /bYOUMA HUje 00380/b€HO 0a YuHe, d
axKo o y4uuHe, cMaiipa ce 0d je yuurbeHo Cyupoitino 60/l 6oiosa*."

AxkTtuBHOIINY PUMCKHUX CBEIITCHUYKUX KOJIETH]ja HAcTalla Cy JeTaJbHa Ipa-
BUJIa PEJIUTHjCKOT TIOHAIaka, N je U ped religio BpeMeHOM A001iIa HOBO 3Ha-
yeme. Huje ce oqHOCHIA caMo Ha OHO MITO je 3a0pameHo, Beh W Ha OHO IMITO

Sextus Pompeius Festus je pumcku ¢uionor u rpamaruyap u3 Il B. H. e. Hberos cruc De
verborum significatu canpxu enmuToMe ucTouMeHor aena Mapka Bepuja ®naka (Marcus Verrius
Flaccus) xoju je 6mo ABrycTtoB u TubepujeB caBpeMeHHK (poheH je oko 55 T. cT. e. a ympo je 20 .
H. e.) PecToB cnmc camo je aenoM cadyBaH (oapenauie on M-B), anu je n3y3eTHO 3HaUajaH 3a U3-
y4aBarmbe PUMCKE ITPAaBHE TEPMHUHOJIOTH]jE 300T TOra IITO r'a OJIMKYje BUCOKH KBAJIHUTET KOjU TOBO-
pu 1a je dect 6O BpCTaH MO3HABAIIALL JIATHHCKOT je3UKa.

Fest., sub sacer: Gallus Aelius ait sacrum esse, quodcumque more atque instituto civitatis
'consecratum' sit, sive aedis sive ara sive signum sive locus sive pecunia sive quid aliud, quod dis
dedicatum atque consecratum sit; quod autem privati«s» suae religionis causa aliquid earum re-
rum deo dedicent, id pontifices Romanos, non existimare sacrum.

BF, de Visscher, Le droit des tombeaux romains, Milano 1963 (maswe: De Visscher, Le droit
des tombeaux), c. 45.

YFest., Religiosus: ... quod homini ita facere non liceat, ut, si id faciat, contra deorum vo-
luntatem videantur facere.
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Jbyau Tpeba aa uyrHe 3a cBoje Oorose. OOyxBaTHIIa je IIpe cBera 00pejie MpeIBu-
heHe peNurujcKuM KajeHIIapoM U MOBOAOM ofpeeHuX OKOIHOCTHU (sacra), Te
WCIIUTHBAaKkE BOJbe OOTOBa Tpe Tpeay3uMama 3Ha4ajHUX jaBHUX IMOCIIOBA
(auspicia)."” Ha Temesby Te perymaruse MOHTHMUKATIHO TIPaBO je, Kako cMo Beh
HAIIOMEHYJIM, KOHCTPYHCAIO TEXHUYKU TEPMHUH 7es Sacrae Koju je o0yXBaTHO
OHE CTBapH Koje cy Omie nocsehene HebecknM O0kaHcTBUMa. BaH Tor TepmuHa
oCTanu cy rpoboBH, KOjH Cy TI0 CXBaTamy PuMibana mpumangany 3arpooHuM 00-
ropuMa MaHnMma, 0 KOjuMa je MOHTU(QHKAIHO MPaBO MMajo MmoceOHa MpaBuia.
Ta npaBuna cy npe cera 3a0pamHBaia MOBpeAy rpoda U MOCMPTHUX OCTaTaka
KOju ce y meMy Hamasze. 30or tora cy moHTHGH, mona3zehu of 3abpamyjyher
3Hauewa crTape peun religiosus, 38 BUX KOHCTPYUCATH TEXHUYKH TEPMHUH res re-
ligiosa. Y cknany ¢ TuM ['aj Kake Ja je PelMrujcko OHO IITO jeé OCTaBJbEHO 3a-
rpobHuM OoroBuMa MannMa, 3a pa3iHKy Ol CAKpaIHOT Koje 00yxBaTa OHO IITO
je moceeheno Hebecknm GoxaHcTBHMA.'© Ha THpEKTHY je3MuKy Be3y KIaCHUHOT
TepMuHa res religiosa ca ctapoMm peu religiosus 1o HAIIEM MHIUUBCHY YKasyje
Y YMHCHUIIA Ja KIACHYHH IIPABHUIIM TPO0 y HajyKeM 3Ha4emy Te pedr O3Hada-
Bajy TepMHuHOM locus religiosus. Ynmujan kaxe: I po6 tiocitioju itiamo ioe cy iio-
JI0JHCEHU Y0B8eK080 teno unu kociuu. Llen3 dakne kasce, ne tociiaje locus religi-
osus cee 1u74u70 je HaMEerEeHo caxparueary, Helo OHAj UPOCUIOop ¥ KoMe je YKoua-
HO ieno.

III. Tlornemajmo caja 1mTa ce Ha OCHOBY M3BOpa Moxe pehu 0 HacTaHKY
TEpMUHA res sancta. Mapuyjad o0jalimbaBa 1a KOpeHe TepMHUHA Tpeba TPaKUTH
y Ha3uBY OMJbKE KOjy Cy M3acIaHUIM PUMCKOT Hapoaa CUMOOIMYHO HOCHIIH J1a
Ou JpyroM HapoJy yKasald Ha CBOjy HemoBpeauBocT: Ceeilio je OHO wilio je
Oparerno u 3awiuuheno 00 tiogpede wyou. 1. A kagice ce ceeiio (natT. sanctus)
ilo cHouosuma ciopuuwia (aT. sagmen). Jlaxne, ociioje CHOUOSU HeKe DubKe
KOJy Cy U3aCianuyu pumcKol Hapooa oOUHHO HOCUMU Od UX HUKO He H08pedu,
Kao wigio ¢y jpuku uzacianuyu nocunu ony (OUBKY) Kojy Hasusajy yepuyuja.'

'3 3or Tora je Lluuepon Kpajem pemybIMKe i MOrao HAIHCATH Ja Ce LETOKYIHA PUMCKA
penuryja MoXe TOENUTH Ha IB€ 00JIACTH, HA OHO IITO C€ OJHOCH Ha KYJT U 00pezie U OHO IITO
j€ BE3aHO 3a UCTIUTHBAE BOJbE OOTOBA: ...omnis populi Romani religio in sacra et in auspicia di-
visa sit... Cic., De nat. deor. 3.5.

%G, 2.4. Sacrae sunt quae diis superis consecratae sunt; religiosae quae diis Manibus relic-
tae sunt.

D. 11.7.2.5 Ulp. lib. 25 ad ed. Sepulchrum est, ubi corpus ossave hominis condita sunt.
Celsus autem ait: non totus, qui sepulturae destinatus est, locus religiosus fit, sed quatenus corpus
humatum est.

8D, 1.8.8pr.-1. Marc lib. 4 reg. Sanctum est, quod ab iniuria hominum defensum atque
munitum est. 1. Sanctum autem dictum est a sagminibus: sunt autem sagmina quaedam herbae,
quas legati populi Romani ferre solent, ne quis eos violaret, sicut legati Graecorum ferunt ea quae
vocantur cerycia.
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[paBHunm U3 JycTHHUjaHOBOT BpEeMEHa cMaTpalid Cy Jia je OBO MapiiujaHoBo
o0jalmkebe BpeIHO MaXKibe Ma Cy ra YHENIM y 0CMO TOTIaBJbe npBe Kibure Ju-
recta o TMOJeN U CBOjCTBY cTBapu. Ha Tome M He Tpeba 3aMepuTH jep mpaBHU
TEPMHUHHU HE MOPajy YBEK HACTajaTH y CKJIaay C MIPaBHUM PE30HHMA.

VYinujan aaje apyro objammerme. TepMuH sancta, Be3yje 3a BPCTy Ka3He
(sanctio) K0joM ce ITUTH OHO IITO CE KEJIW YYNHUTH HenoBpeauBuM. OH Kaxe:
Ipeyusnu cmo xaoa kascemo 0a je ,, neilogpeduso *“ (IaT. sancta) oHo witlo Huje
iloceeheno 601y a Huje nu tipoghano, eeh je y ciusapu iowepherno oopehernom
KA3HOM: TAKO HOCioje ceeili 3aKOHU 3aitlo WO CY HACAOEHU Ha o0pehery
cankyujy. Yuciauny, ono witlo je 3auciiia Haciorweno Ha Heky (pelurujcky — A.
M.) canxyujy, o je ceeitio u kao Huje ioceehieno 60ly. U iionexad ce y xasue-
HUM 00pedbama dodaje 0a ce KaxirCrasa CMPUIHOM KA3HOM OHAj KOju tamo He-
wio ytumu.19

Jomunmje Ynmujan je Hamucao nmutupanu TekcT u3mehy 170. u 223. ro-
nuHe H.e. Jeman Texct rpamartudapa Cepeuja omoryhasa Ham, mehytum, na
HaIpaBUMO KOpakK YHa3aJ y UCTOpHjy oOjalimerna 3Hauemha TEPMUHA res San-
cta. CepBuje, koMmeHTapuimyhu Tekct Enenne kojy je Beprunumje Hamnrcao kpa-
jeM cTape epe, Kaxe Ja ped sanctum y EHenm umMa ucTo 3HaueHhe Kao Kaja ce
Ka)ke J1a je HemTo myTeM KpBu noceheno Goropuma’ u mame objammasa aa
y Enennnm peu sancire, npenusHo ropopehn, o3HauaBa Jla ce HEIITO YHHH CBe-
TUM, TO jecT nocBehyje OOroBuMa, y3/Iy>)KHUM IPOCHIIAKEM KPBH KPTBOBaHE
KHUBOTHUIbE.

CepBujeB TEeKCT 1O HallleM MHUNUbEHY MMa HajBehly BpemHOCT Kajga ce
yTBphyjy Moryhu KOopeHr TepMuHa res sancta. AKO TOCTaBUMO NMHUTAkE KOJH je
TO HajCTApUjU PUTYaJl KOjU PUMIbaHU MOMHUbY Y KOME j& MOTJIO JOhH JI0 TaKBOT
HauWHA MPOCHIaka KPBU OJrOBOP je HeABOcMHUCIEH. To je putyan yTBphuBama
CBETHX I'paHHIIa IPWIMKOM OCHHBama rpaja Puma. [oBopru 0 BeMy M BEIHKH
KJacuyHM npaBHUX [lommnonuje, nomumbyhn U npudy o Tome 30or uera je Po-
My y6uo Pema.” PuMibanu cy ujejy 0 rpagy Kao OOIHKY TOJTHTHUKE 3aje/HH-
1Ie TIpey3eH O]l CBOjuX ceBepHUX cyceaa Erpypama. C oM Cy mpeysenu u pe-
JUTHjCKH pUTyaj yTBphrBama rpaHuia W oberexaBama Kalvja rpajga Koju je
npaktukoBaH y Jlanujymy. Hakon ucnutuBama Bojbe O0T0OBa, rpaHHLE Cy O3HA-
YaBaHe IUTyTOM KOjH Cy BYKIIM CBETH BOJIOBH TaKO YIIPETHYTH Jia je Ouk Ono ca

D. 1.8.9.3. Ulp. lib. 68 ad ed. Proprie dicimus sancta, quae neque sacra neque profana
sunt, sed sanctione quadam confirmata: ut leges sanctae sunt, sanctione enim quadam sunt subni-
xae. quod enim sanctione quadam subnixum est, id sanctum est, etsi deo non sit consecratum: et
interdum in sanctionibus adicitur, ut qui ibi aliquid commisit, capite puniatur.

0Serv., ad Aen., 12. 200: et dictum 'sanctum’, quasi sanguine consecratum.

2bid., 'Sancire' autem proprie est sanctum aliquid, id est consecratum, facere fuso sanguine
hostiae.

D). 1.8.11. Pomp. lib. 2 ex var. lect.
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CIIOJballlEbe, @ KpaBa ca yHyTpallmbe crpane.” Taj puTyan, Koju je KacHHje 61o
y HaJJIS)KHOCTH KOJIETHj€ ayrypa, Hy>KHO j€ MOpao cajapkaTH U oOpen NpuHO-
niewka KPTBe OoroBuma. Huje TEIko MpEeTmOCTaBUTH Ja Cy ayrypH KarlJbUIE
KpPBH XPTBOBAaHE YKHBOTHIHEC TIPOCUTIATH UAyhu 3a pasoM KojuM cy oOenmexaBa-
mu Oynyhe rpanune rpaga. To oOenexaBame IpaHHMLa rpaja, Xpama HIH 3e-
MJBHIITHE MapIiiesie KanuMa KpBH HajyxkKe je 3HAUCHhE peduu sancire 0 K0joj MuIry
Beprunmje u CepBuje u OHO je, 110 HaIlleM MUIUIBEHY, KOPEH PEUH sanctum 1my-
TEM KOj€ je KOHCTpYHCaH TEXHUUKU TEPMHH Fes Sancta KIaCHYHOT MpaBa.

3a pasznuKy O TepMHUHA Sacer KOjU je 03HauaBao OHO IITO je 1o cebu 6o-
KAHCKO, TEPMHH Sanctus je y PUMCKOM IIpaBy yBEK O3HAYaBaHO OHO IITO j€ YO-
BEKOBO, Opak, Quec, caBe3 ¢ APyruM HapoJIOM, CBEYaHO 00aBe3UBame (coniu-
gium, fides, foedus, iusiurandum) u Ap., any je y3OUTHYTO 10 O0XKAHCKOT PUTY-
anHUM noctynkoM. @adpuHM CMeIlTa HACTAHAK OBOT TEXHUYKOT TEPMHUHA Y TIp-
Be nenenuje pernyomuke.”* Hama ce unau 1a je mo tora temko Morio mxohu mpe
noHouewa 3akoHa XII tabnuna. butHUjH je Wnak 3akibyvak KOju CMO W3BEIIH.
KopeHe TexHHYKOT TepMHHA sanctus Tpeba TPAKUTH Y TIIATOy Sancire KOjUM je
03HAYaBaH PEJIUTHjCKHU PUTYaJl y KOME j& J0Ia3uiI0 10 MOCeOHOT HaYnHA IPOCH-
narmba KPBH KPTBOBAHE KUBOTHILE.

IV. Ocraje Ham ga Ha Kpajy pa3MOTPUMO J1a JIU Cy res sanctae PUMCKOT
nperxpumhaHcKor neprojia Ouiie HICTHHCKE, MTpaBe, CTBapu 00KAHCKOT MpaBa.

Kana I'aj y cBoM yribennky HaOpaja cTBapy 00XaHCKOT TpaBa TO HE YUHH Y
jenHoj Beh y aBe pedenurie. Hajmpe kaxe na cy cTBapy 00XKAHCKOT TIpaBa res Sac-
rae u res religiosae, a'y cneaehoj pedeHuUIM J0aje 1a Cy Ha Heku HayuH (quodam-
modo) OOXKaHCKOT TIpaBa U res sanctae, a Kao IPUMEpe TaKBUX CTBApU HABOIU
3u10Be U BpaTa rpaga.”> Hema cymmbe fa ['aj THMe MOJBIAYM 13 MOCTOjH pasiiKa
mehy ctBapuma divini iuris. Hama ce YiHM 1a WX y CYIITHHY pa3/Baja Ha JBE ITOT-
Karekopuje. JemHy uuHe res sacrae W res religiosae, a npyry res sanctae. Tume
I'aj, mo Hamem MUNIUBERY, HE KaXKe N1 res sanctae He TIPUTIANIAjy KaTeropuju CTBa-
pu divini iuris, Beh yka3yje ma mojena ctBapu 00KaHCKOT IIpaBa Ha TPH BPCTE, HA
res sacrae, religiosae u sanctae, KOjoOM ce CBE T€ CTBAPH CTaBJbajy y UCTY paBaH
HHje Y MOTIYHOCTH yTeMeJbEHa Ca CTAHOBHUILITA JIAMYKE TIPABHE HAYKE.

IToctaBipa ce nmuTame 300r yera ['aj mpaBu Ty pasiuKy. Y JUTEepaTypH Ha-
Ja3uMo 00jalllkbehe Ja je pa3yior OuTHa pas3iinka usMely res sacrae w res religi-

Bvarro, de L. lat., 5.143: Oppida condebant in Latio Etrusco ritu multi, id est iunctis bobus,
tauro et vacca interiore, aratro circumagebant sulcum (hoc faciebant religionis causa die auspica-
to) ut fossa et muro essent muniti.

¥ Fabrini, Res divini iuris, cTp. 523-524.

G. 2.2. Summa itaque divisio rerum in duos articulos diducitur: nam aliae, sunt divini
iuris, aliae humani. Divini iuris sunt veluti res sacrae et religiosae. 8. Sanctae quoque res veluti
muri et portae quodammodo divini iuris sunt.
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osae ¢ jellHE CTpaHe U res sanctae ¢ npyre. [IpBe aBe BpcTe CTBapy MpUIAnajy
00’kKaHCTBHMMA, OHE Cy UCIiUHCKe CTBapHu OOXkaHCKOT mpaBa, a Tpeha Bpcra, res
sanctae, He ipunaga 0okaHCTBUMA U 300T Tora cy oHe O0)KaHCKe caMo Ha ,,He-
Kn HagpH",*®

[To namem munubewy 'ajeBa HamoMeHa Ja Cy res sanctae Ha HeKU HAYUH
(quodammodo) 6ox)aHCKOT TIpaBa HUjE apTYMEHT Jia OHE Y KIIACUYHOM MEPUOTY
HUCY CMaTpaHe UCTHHCKHUM CTBapuMa O0KaHCKOT mpasa. [us divinum w ius hu-
manum OV Cy PaBHOIIPABHU €JIEMEHTH IPAaBHOT MMOPETKA PAMCKOT KJIaCHYHOT
nepuoaa. [lortndukanHa jypucnpyneHnmja je omia Ta Koja je o0ImKoBaa mpa-
BMJIa, TIOjMOBE M NpaBHE KaTeropuje noHTudukagHor npasa. OHa je Kpeupana
KaTeropujy res divini iuris U mweHy NOAENy Ha sacrae, religiosae n sanctae. Ta
MoJieNia je TUIOJI ’heHOT pajia ¥ CBEJI0YHU O Pa3Bojy HCHOT MIPAaBHUYKOT BOKaOyia-
pa. TananuM paszBajambeM CTBApH KOj€ Cy res sanctae Ol CTBapH Koje Cy res
sacrae W res religiosae I'aj, o HalleM MHUNJBEY, HE MEHa HUIITA Y OCHOBHO]
TIOJIEJM CTBAPH HA res divini iuris v res humani iuris y puUMCKOM TpeTxpuirhaH-
ckoM mepuony. ['aj, MehyTum, kao na ykasyje Ja y HErOBOM BPEMEHY PE30HH
JandKe MpaBHE HaykKe A00ujajy mpeBary y oIHOCY Ha OHE PEJTUTHjCKE U3 CTapu-
jer BpemeHa.

Hexanamme marancke res sanctae Tpenu3HO cy HaOpojane y [ajeBum
Enutomama. ¥ T0j moctkiiacuuHoj npepaau ['ajeBor yiidoeHuka U3 JApyre moso-
BuHe V Beka’ , one BHuIe HUCY cBpcTane Meljy crapm Goxkamckor, Beh mehy
CTBapy jaBHOT TpaBa. To je pa3yMJbHBO jep je TO BpeMe y KOMe je XpUIThaHCTBO
Beh moTucHyo naraHcky penurujy. Benuka je, unaxk, Bpeanoct Enutoma 3a Ha-
1a pa3Marpama 0 TOME Jia JIU Cy res sanctae y TIaraHcKOM Iepuony ouie cMa-
TpaHe cTBapuMa 00XKaHCKOTI IpaBa 300T Tora IITO y BHUMa HajJa3uMo OBY HMHTeE-
pecantHy omacky: EG., 2.1.1. /laxne cge ciusapu ilocitioje unu Ha ocHo8y Hauel
ipasa unu 6oacanckoi unu jasnoi. Ilocitioje Ha ocHogy Haulel upasa one 3a Koje
ce douywiitia oa cy y nawoj ceojunu. Ilocitioje Ha ocHo8y 6odHCcancKol tipasa yp-
K6e, o jecill 60cuju Xpamosu, uiu OHe UMOBUHE U OHe Cleapu Koje upuiiaoajy
ypreenom tiopeiuxy. Ilocitioje na ocnosy jasnol tipasa 3udo8u, wpiosu, Kaiuje
ipada, Hozopuwiiia, YUpKyc, apena, Koje cy cluapu Hasusanu ceeite (sancta) o

2Bumu: F. Fabrini, Res divini iuris, c. 517; A. Galante, La condizione giuridica delle cose
sacre, Parte prima, Milano — Roma - Napoli 1903 (nasee: A. Galante, La condizione giuridica), c. 2.

27 Epitome Gai cy caxerak u mpepana Dajeux Wucturymumja. To ce BHIM M3 HACIOBA U
ynopehema ¢ TekctoM ['ajeBnx MHCTUTYNHMja KOju HaM je cadyBaH. EmnTome cy BepoBaTHO HacTa-
Jie y Ipyroj TOJIOBUHU V BeKa y OKBHpY HEKe IIKoJje Koja je nenoBana y [anuju u Ouie cy ere-
MEHTapHH TeKcT kopuirtheH y HacTaBu. HamucaHe cy y 1Be Kibure, a caapke ofadpaHy MaTepujy
npeysery u3 npse Tpu kiure ['ajeBux UucTuTynmja. Yerspra ['ajeBa kibura Huje yHera y Enuro-
Me 300T Tora HITO ce OJHOCHIIa Ha (GOpMyJIapHH MOCTYIAK KOjH je Y BpeMe nucama Ennroma 6no
MOTHUCHYT eKcTpaopauHapHuM moctynkoM. Tako: G. Cervenca y: M. Talamanca u ap., Lineamen-
ti di storia del diritto romano, Milano 1979, ctp. 691-704.
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ilome wiitlo ooaiiie Huje 00360/beHO HeWilo 0OHeliu Ul OCKpHasuiuu. Anu cee
witio je ose 8pcilie HUje y Heuujum 00opuma, 3aio ce Kavice 0d Upuiada jaeHom
ipasy.” Tucan Tajesux EmuToma, jakie, u3/Baja M3 KaTeropuje GOKaHCKHX
CTBapH 3WJIOBE M BpaTa rpana, Te HeKe aApyre crBapu koje ['aj He mommme. CBe
TE CTBapW CBPCTABAa y KaTEropujy CTBapH Koje Cy y jaBHOj CBOJUHH M IIPU TOM
HaIlOMHbE 12 Cy OHE HeKaJla 03HauaBaHe TEPMUHOM sancta, Y4MMe IOoTBphyje na
3Ha Jla Cy T€ CTBapW y MPONUTUM BPEMEHHMMa CMaTpaHe cTBapuMa 00XKaHCKOT
npasa.

VY JyctuanjaHoBoj KonuUKaIMju U APYTUM MPaBHAM H3BOpUMA KOjH CY
cauyBaHU HE HaJa3UMO TEKCTOBE Y KOjiMa KIIACUYHU MPABHULU IOCMATPAjy res
divini iuris Ha HauYMH Ha KOjU TO 4yuHHU ['aj. JyCTHHHMjaHOBHM NpPaBHULHM Cy 3a
0CMO TIoTIIaBJbe npBe Kbure Jurecra O iooderu u ceojciugy ciugapu (De divisi-
one rerum et qualitate) xopucTuiu y3 ['ajeB yuOeHUK 1 yIIOGHUKE KOje Cy HaIlH-
camu Mapuujan u OIopeHTHH, aly y npey3eTuM pparMeHTHMa U3 THX YIIOCHH-
Ka He Hajla3uMo HarmoMeHe ciuuHe ["ajeBoj. diopenTnHOB Pparment y D. 1.8.3
HE OJTHOCH ce Ha res divini iuris, a 'y ()parMeHTy KOju je Tipey3eT oJ Mapiujana
res sacrae, religiosae v sanctae Cy HabpojaHe 0e3 HKaKBOT pa3iBajama. Kako y
TOM TEeKCTy MapuujaH He TOBOpH O Kiacu(UKalMju cTBapH, Beh camo KoHCTa-
Tyje a OHe He MOry OWTH y CBOjHHHU NPHUBATHHUX JIMIA, HA OCHOBY HbEra ce He
MO’KEe HHIUTA 3aKJbYYHUTH O TOME Jia JIU j€ OBaj IPaBHUK €BEHTYaJIHO aeiuo [ a-
jeBo cranoBumre.” Y JycruaujanoBum MHcTHTYIHjaMa res sacrae, religiosae
U sanctae 3ajeJiHO ce HaOpajajy y3 KOHCTATalujy Jia He MOTy OWUTH y CBOJUHU
MPUBAaTHUX JIMIIA 3aTO LITO Cy CTBapu OOKaHCKOT IpaBa, IITO je yriexame Ha
Mapuujana.”® U y ToM TekcTy, 1akie, HeMa HAKaKBor Tpara I'ajese mieje o mo-
nenu res divini iuris Ha 1Be moTKaTeroprje. OBakBO CTame y H3BOpHUMa HABOIH
Ha cnenehe 3akipyuke. [IpBo, na je ['ajeBo u3nBajame res sanctae y NOTKaTero-
pujy ctBapu divini iuris TIOA HETOBOT MPaBHUYKOT pe3oHOBama. Jpyro, na
OCTaJIM KJIACHYHU NPAaBHULIM y TOM IpaBLy HUCY pasMuLUbaiu. Tpehe, ma cy
JycTrHYjaHOBY MpaBHUIA CMaTpaiy 1a je 1'ajeBo CTaHOBHINTE OMIIO MCIIPABHO,
300T yera cy HberoB TEKCT O res sanctae ¢ HAMOMEHOM quodammodo CTaBUIN Ha
MOoYeTaK OCMOT I0TJ1aBJba NpBe Kbure urecra O iodenu u cgojciugy cmeapu.3 :

BEp. Gai., 2.1.1.0mnes itaque res aut nostri iuris sunt, aut divini, aut publici. Nostri iuris
sunt, quae in proprietate nostra esse noscuntur. Divini iuris sunt ecclesiae, id est, templa dei, vel
ea patrimonia ac substantiae, quae ad ecclesiastica iura pertinent. Publici iuris sunt muri, fora,
portae, theatra, circus, arena, quae antiqui sancta appellaverunt, pro eo, quod exinde tolli aliquid
aut contingi non liceret. Sed haec omnia in nullius bonis sunt, ideo publici iuris esse dicuntur.

D, 1.8.6.2. Marc. lib. 4 reg. Cakpanne cilisapu, penuiujcke, u ceeilie, HUCY y HeUUujum 00-
opuma. (Sacrae res et religiosae et sanctae in nullius bonis sunt.)

391, 2.1.7. Nullius autem sunt res sacrae, religiosae et sanctae: quod enim divini iuris est, id
nullius in bonis est.

31D, 1.8.1pr. ... sanctae quoque res, veluti muri et portae, quodammodo divini furis sunt.
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Kana je peu o ToMe Jia jim res sanctae npeTXpUIThaHCKOT Ieproia Tpeda CBp-
CTaBaTH y KaTeTropHjy res divini iuris, OArOBOP je IO HaIlleM MUILbEHhY HECYMIbH-
BO TIOTBP/aH, jep TO MOTBphyjy PUMCKH TpaBHA TEKCTOBH. | 'ajeB yKasyje na ux je
OH CMaTpao IMOTKATETOPHUjOM res divini iuris. Mapuyjan u YIIjaH TIOMHBY 7es
sanctae 3ajeHO ¢ JApyre JBE KATEropuje CTBApH GOKAHCKOr mpapa.’> [IpaBHHIM
Koju cy yobnuumim JyctunujanoBe MHCTUTYLMjEe M3PHUYNTO Kaxy Ja Cy res sac-
rae, religiosae n sanctae crapy GoxaHCKor 1paBa.”> He TOCTOjH HUjeaH TEKCT
HEKOT TIPaBHUKA y KOME CTOjH JIa res sanctae HACY divini iuris. Jlakie, kana je ped
0 CTAaHOBUINTY PUMCKUX TPAaBHUKA, CTBAP j€ jacHa, res sancte jecy divini iuris.

Res sanctae npunanajy kateropuju cTBapH Koje cy divini iuris 300r Tora
IITO yKMBajy PEIUTHJCKY M TO M3Y3€THO CTPOTYy CaHKIHjy. Jluie Koje ux mo-
BpEIU TOCTaje sacer, TyOU 3alITUTY OOroBa M MOKE OUTH HEKaXEEHO YOUjeHO.
To noxsnaun [lomnonuje y oBoM 10OpO MO3HATOM TEKCTY: AKO Heko OyOde io-
8peouo 3udo08e, KadxiCrbagd ce CMPIIHOM KA3HOM, HA UpuMep, aKo ux Hexo ipena-
3U UpUCIOeHUM Mepoesunama, unu Ha ouno xoju opyiu nayun. Haume, pum-
ckuM ipahanuma Huje 00360meH0 da uzaly (M3 Tpana) opyKuuje nelo Kpo3 epa-
wwa, 6yoyhu Oa je ono (Opyro) Helpujaitiesscko u tpedba oa Oyde 00bujeHo.
Ilpuya ce, oaxako, oa je u Pomynos opaiu Pem youjen 3001 wioia wilo je xiteo
oa tipehe 3u0.>* TloMnoHuje TOMHIbSE 3UAMHE U Kamuje rpaaa PuMa 3ato mro cy
TO HECYMIHBO OWJIe HajcTapuje res sanctae y puMCKOj UMIlepHju. Pennrujcku
putyan koju cy mpeysenu on Etpypana Pumipann cy kacHUje NpHUMeEmHBaIN
MPUIMKOM OCHHBaKka HOBUX I'pajioBa LIMPOM HUMIIEPHjE, Ca UCTUM YBEPEHEM J1a
rpagoBuMa THMe 00e30elyjy 6oxkancky 3amtuty. To noTBplyjy Tekcrosu Map-
umjana n Yanujana.” 3ugosn cy Gumm mox 3amrrutoM Gora KBupHHA KOjH je
0uo Oor OpanuTesb, 32 pa3nuKy oj Mapca koju je 6uo Oor para, a Bpara cy Ou-
Ja moJ 3amTuToM Oora Janyca.

Res sancte y TEXHUYKOM 3Hau€kby OBOT TEPMUHA Cy CBE CTBAPH peryJHca-
HE TIpaBOM ayrypa (res inaugurate) Koje Cy J0OWJIe PEIUTHjCKY 3aIITUTY OIH-

Mapuujan y D. 1.8.6.2, Yinujan y D. 1.8.9.3.

PL2.1.7.

D, 1.8.11. Pomp. lib. 2 ex var. lect. Si quis violaverit muros, capite punitur, sicuti si quis
transcendet scalis admotis vel alia qualibet ratione. nam cives Romanos alia quam per portas egre-
di non licet, cum illud hostile et abominandum sit: nam et Romuli frater Remus occisus traditur
ob id, quod murum transcedere voluerit.

3D. 1.8.8.2. Marc lib. 4 reg. Kacuje caoiminiasa da je Cabun uciipasio 00ioopuo (Ha mo-
CTaBJbEHO MUTAKE) Od CY 3U008U KOju HOCHioje y MyHuyuiujama warkohe ceeitiu u 0a wipeba 3a-
bpanuitiu da ce y wux newito yipahyje. (In municipiis quoque muros esse sanctos Sabinus recte
respondisse Cassius refert, prohiberique oportere ne quid in his immitteretur); D. 1.8.9.4. Ulp. lib.
68 ad ed. Jakne, mynuyuiianne 3udose Huje 00360.beHO UOUPABHATAY, HUTIY UM Hewillo do3uljusa-
wu uny ux Haosuhueaiuu, de3 odobpera Upunyeiica unu yipasnuxa uposunyuje. (Muros autem
municipales nec reficere licet sine principis vel praesidis auctoritate nec aliquid eis coniungere vel
superponere. )
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CaHUM PHUTyaJoM yTBphHBama rpaHuia NOceOHUM HAYMHOM TMPOCHIAamka KPBH
XKPTBOBaHE )XUBOTHUIE. Kpyr THX cTBapu y pUMCKOj UMIEpHju OHO je LIHpH Of
3UMHA U KalWja pUMCKUX rpanosa. OHe OM ce MOrje MoaeNuTH Ha ocBeheHe
npoctope n ocsehere rpanuie. IIpoctope unie xpamoBu (templa)™® xojux uma
IBe BpcTe, HeOecku U 3eMasbeku. Hebecku xpamoBu (templa caelestes) cy neno-
BH HeOa y OKBUPY KOjUX ayrypu YTBphyjy OoxkaHCke 3Hake. FbuxoBe rpanuie
Cy ayryp yTBpJWIH TaKO IITO Cy HEOO IMOJCIHIN Ha YETHPH jeJHAaKa JieNa Mo
JMHHMjaMa MCTOK-3araji, CEBEeP-jyr. 3eMasbCKu XpaMm (templum terrestre) je neo
3eMJBHILTA KOjU je HAMEH-CH jJABHUM aKTHBHOCTHMA CBEIITEHWKA U Marucrpara,
a ocsehieH je ox cTpaHe ayrypa mpemMa MpaBuiInMa ayrypasHoT paBa.

OcseheHe rpaHulle Cy OHU 10jaCEBU 3eMJBMINITA KOjU UMa]y jaBHU WU pe-
JUTHjCKH 3HAY4] Y 33jeJHALIM PUMCKUX TpahaHa, y Pumy, MyHHIIMIIMjamMa 1 KO-
nounjama.”’ Hajeehu je 3uauaj umao pomerium rpaga Puma. Heke ckymuitiie
rpahana morJie cy OUTH ca3uBaHe caMO YHyTap I'PaHuULe Irpajaa, a HeKe BaH HhHX.
Bojcka ce HHje cMena OKyIJbaTu y Tpaly, a pa3jinkoBaja Cy ce W opiamhiema
MarucTpara y rpajay 1 BaH HBerOBHX IPaHHIIA.

Ocgehene rpanune cy Owie u 3emibHIHEe Mehe Ha KOjUMa Cy MOCTOjajH
kameHoBH Mehammu. 3amTutHuk Meha 6mo je 6or TepmMuHyC Umju Cy KyaT JOHE-
mu Cabumann. CBaku kKaMeH Mmelamn uMao je COTICTBEHOT Oora 3allITUTHUKA U
Ha BpXY KaMEeHa HaJIa3WjIo Ce MECTO 3a IPUHOLIEHE XpTBe. Penurujcka u crpo-
ra caHkuuja 3a moBpeay Meha u kameHoBa mehalna yBeaeHa je HEMa CyMIbE
300r ocKyauie oOpaJrBOT 3eMJBHILITA Y €KOHOMHUjH Hajcrapujer Puma. [Ipema
Jduonusujy nponuc o Tome ycranosuo je eh pekc Hyma [Mommunuje: 3axono-
o0ascitigo o semmumnum mehama: Hapehyje ce ceaxom (CTapemInHA TTOPOIUIIS
?) 0a omehu ceoje 3emmuitie u 0a Ha ipanuye HoOciuasy Kamerse Koje he tlocse-
wuiiu ooty Tepmumnycy; axo je Heko 3auciida 00Heo unu upemeciuuo mehauie,
Hapeouo je 0a onaj koju je o yuunuo 6yde xcpiieosar 6oiy.”

Bpucame ocsehienux rpanuiia 00aBjbaHO j€ CYNPOTHUM PUTYaJIOM, OIET
myteM Turyra. Hajmo3HaTuju TakaB ciy4aj je Opucame cBeTux rpanuna Kapra-
T'MHE HaKOH HEHOT pa3apama.

Ha xpajy oBuX m3narama >xenuMo J1a goaamo u cienehe. Y nanammoj po-
MaHHMCTHIIM HEMa KOHCEH3yca 10 MUTamy Ja JIU Cy res sanctae Owne res divini

3%Liv. 8.5.8; Cic. de domo, 137.

3"Tako: Fabrini, Res divini iuris, c. 542.

3% Bume o 3nauajy momepujyma Bumn y: S. Sarkié, A. Malenica, Pravne teorije i institucije
antike, 2 w3n. Novi Sad 2004 (nasme: S. Sarkié, A. Malenica, Pravne teorije), ctp. 100-101.

Dion., 2.74. de terminis agrorum legislatio: iubens unumquemque terminare agrum suum
et lapides in finibus ponere, eos lovi Termino sacravit; si quis vero terminos sustulisset vel tran-
stulissset, deo sacrum esse fecisset, sanxit.

D, 7.4.21. Mod. lib. 3 diff. Si ususfructus civitati legetur et aratrum in ea inducatur, civitas
esse desinit, ut passa est Carthago, ideoque quasi morte desinit habere usum fructum.
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iuris. @anTeTH cMartpa Ja jecy, jep umajy peurdjcKy CaHKIHUjy Kao U res Sac-
rae u res religiosae.”' Conauu xaxe na nucy divini iuris.** Tananre 3axbyuyje
Ia ce oHe Hanaze m3Mmel)y OokaHckuX W npodaHux cTBapw, 300r vera I'aj u xa-
e JIa Cy caMo Ha HeKH HauuH divini iuris.” Tlo munubemy I'ananrea res san-
ctae cy 300T BUXOBOT 3Hayaja 3a CHIYPHOCT Jp)aBe 3amTuhene ca fas, Mopai-
HUM U 0OXaHCKUM 3akOHOM. OTyJa M CMpPTHa Ka3Ha 3a OHOTa KOjU Taj 3aKOH
npekpiy. Tum cTBaprMa, Mel)yTHUM, HeloCcTaje UCTUHCKH KapakTep CBETOCTH,
onHOC ca 60’KaHCTBOM KOjH TIOCTOjU KOJI 7es sacrae U res religiosae.*

VY Be3M ca CTAaHOBMIITEM Koje 3acTyma ['ajanTe MopamMo IPUMETUTH Ja pe-
JUTHjCKA CaHKIMja KOjy Cy y)KHBajie 3eMJbHITHE Mel)e M3BECHO HHje HacTala
300T BUXOBOT 3HaYaja ,,3a CUTYPHOCT PUMCKe JIpkaBe™, Te na cy Pumipanm ka-
MeHoBe Mehamre mocBehuBanm 60xancTBy, Oory Tepmunycy. C apyre crpane,
HUje MpUXBATJ/bMBa HU apryMEHTAaluja J1a res sanctae HACY divini iuris 360T TO-
ra ImTO MM HEJOCTaje UCTHHCKU KapaKTep CBETOCTH U OJHOC ca 00KaHCTBOM
KOjH TIOCTOjH KOJI res sacrae W res religiosae. To Moxe OUTH HaIlle 3aMakame O
TUM CTBapuMa Koje je pe3yjraT aHaliW3e W3BOpa, ajli TO HHje apryMeHT Ha
OCHOBY KOT C€ CM€ 3aKJbY4YHTH J1a MX PUMIbaHU 300T TOra HUCY CMaTpajy CTBa-
puma divini iuris. Jla nocroje pasnuke Mely cTBapuma divini iuris U3BECHO je
OWI0 jaCHO U PUMCKO] NIPABHOj HAYIIM, jep OHA KaTeropujy res divini iuris HUjE
KOHCTpyHCaja Ha OCHOBY jeJJHOT, Beh y CYyIITHHU Ha OCHOBY TPH KpPHTEpHjyMa.
[NonTHdHKamTHa TOKTPHHA, 2 TOTOM M JIAM4YKa, IOABENA je TI0J TEPMHUH res Sac-
rae cTBapu HaMemheHe HeOECKUM 00KaHCTBUMA, 1Ol TEPMHUH res religiosae Tpo-
0oBe, 300T TOra MITO je YOBEKOBO TEJIO MOCIIE CMPTH MPHUIIAAAI0 3arpoOHUM 00-
roBUMa, a MOJ res sanctae 3WAWHE U Kamuje rpajaa, Mmehe u kameHoBe Mehare
300r Tora WTO Ccy T€ cTBapu Owie 3amiTHheHe CaHKUKjOM KoOja je MMala pelu-
THjCKHM KapakTep. Y TeKcToBMMa, MelyTHM, HeMa Ha3HaKe Jla pUMCKa MpaBHA
JOKTpHHA OBY Tpehy KaTteropujy HMje cMaTpaiia cTBapuma divini iuris. Iamehy
I'ajeBe HamomeHe na cy res sanctae Ha oapehenun HauuH (quodammodo) cTBapu
00XaHCKOT IpaBa W CTAHOBUINTA HEKUX POMAHHCTA J1a OHE HHCY divini iuris
WK Ja ce Hanase u3Melhy 00KaHCKUX U MpoQaHuX CTBapU BEJIMKHU j€ PACKOpPaK,
jep I'aj To mpocTo HUje pekao. MHTEpnpeTanuja koja ce cpehe y maHammoj 10K-
TPHWHU J]a c€ OHE He Hallaze yHyTap Kareropwuje res divini iuris 300T TOra IITo
HEMajy MoTpedaH KBAINUTET ,,CBETOCTH * KOJH UMajy CTBapH Koje Cy sacrae U re-
ligiosae ¥ METOJOJIONIKK TTOCMAaTpaHO HHje JomnycTtuBa. M3Bopu He ToBOpe O
pa3IMIUTOM KBAJUTETy CBeTOCTH Mel)y cTBapmma divini iuris. PomaHUCTHKA

“IE. Fantetti, L'inquadramento classico delle res "sanctae", Labeo, 11, 1956, ctp. 94-102.

2. Sollazzi, "Quodam modo" nelle Istituzioni di Gaio, St. et doc. hist. et iuris, XIX, 1953,
c. 109 u name.

BA. Galante, La condizione giuridica, c. 2.

“A. Galante, La condizione giuridica, c. 2.
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Kao NoceOHa rpaHa HCTOPU]jCKONPaBHE Hayke Tpeba a yTBphyje Koje cy nmpaBHE
HOpME II0CTOjajie y PUMCKOM IpaBy, KaKo Cy HacTajajie 1 Kako Cy ce Memaie, a
Tamo I7i¢ TO U3BOPH AOMYIITajy, U KakBa Cy Oniia CTAaHOBHILTA PUMCKE NpaBHE
JOKTPHUHE O THM HOpPMaMa, ajld HUKaJa HE CME YBOJIUTH COIICTBEHE KPUTEPH]Y-
Me TIpY KJIacu(PUKOBamy U 00jalImhaBamy PUMCKHUX MPABHUX KaTEropwHja.

He MoxemMo0 a 1a He IPUMETHUMO J1a je MUTamkE, KOje HEKH ayTOpH MOTEH-
uMpajy, Aa M Cy res sanctae O CBOjUM O0ellexkjuMa cTBapu 00>KaHCKOT TpaBa,
0 HAIIIEM CXBaTamwy MOrpenrHo Gpopmyiucano. Ca CTAaHOBHINTA IPUMEHE UCTO-
PHjCKONPaBHOT MeTo/a, 0e3 KOT HeMa Hay4YHOT H3y4aBama PHMCKOT IpaBa,
MPaBUIHO MOCTABJFEHO MHTAkbEe MOpa INIACUTH: Kako cy PuUMIbaHM riiegand Ha
3UAMHE Tpajaa, Kamwje rpajga u 3eMJbUITHE Mel)e TOKOM CBOje MHUJICHHjYMCKE
HUCTOpPH]E.

[To Hamrem pa3zymeBamy OBe MpoOIeMaTHKe, OUNTIICIHA je onpeheHa eBo-
ayuuja. Kazga cy yrBpheHe npBe rpaHuiie rpaja MpuinkoM ocHuBama Puma, Pu-
MJBaHM Cy MX M3BECHO cMaTpanu O0okaHCKUM. JIpyKuuje HHje HH MOTJIO0 OUTH
KaJia ce UMa y BUIy CHara pejiuruje y ToM BpeMEHY M PEeJIUTHjCKU KapakTep pu-
Tyana oOeyiexkaBama rpanuna. To je, Kako CMO BHJIENHU, OUO €TPYPCKH PHTYyal
koju ce pamupuo Jlanujymom. Y Il Beky HOBE epe, IITO je HEKHUX JICBET CTOTHHA
roAMHa HAaKOH OCHMBama [paga, TOKOM KOjux je m3rpaljeH LHMBHIIM3ALIUjCKH,
KYJATYpHH T1a ¥ PEIUTHjCKA aMOWjeHT KOju ce OMTHO pa3iMKOBAaO OJ OHOT W3
BpEeMEHaA OCHHBama Puma, Te ucte cTBapu 3a nmpaBHuKa ['aja cy 60kaHCKE caMo
Ha HeKU HauuH (quodammodo divini iuris). 3a npaBHUKE KOjU CY Y APYToOj MOJIO-
BuHH V Beka caunHuiM ['ajese Enmurome y KyntypHoM amOHjeHTY y KOMeE Ipe-
Bialyje xpumhaHcTBO, Te CTBapH BULIE HUCY OOKaHCKE HM Ha “HEKW HA4YMH,
Beh cy mpodane u cBpctane Melyy cTBapu y jaBHOj cBOjuHH. To je m 3aBpurHa
TayKa y €BOJIYIMjH MAraHCKOr mojMma res sancta. srpaljeH y okBupruMa crapor
ius-a divinum, Taj 0jaM HUje MOTao AOOWUTH MECTO Y HOBOM IpaBy XpHinhaH-
CKE LIpKBE. Y TOM IpaBy, KOje jeé yTeMeJbHJIO HOBHU IPABHH IIOPENAaK MHCTHUTY-
IHOHANMHM30BaHe TIpKBe (ecclesiastica iura), y OKBUPY TOjMa ,,00KaHCKO” HUjE
BHUIIIe OMJIO MPOCTOPA 3a TaKBE OBO3EMaJbCKE CTBAPU KAaKBE Cy 3WAMHE Tpaja,
Kalgje rpaja v 3eMJbuInHe Mehe.

TexkcToBM KOHCTHTYLIMja KOje cy yBpIiuTeHe y TeomocHjeB KoAeKe a oToM
u JyctunaujanoBe MHCcTHTYIMjEe TOTBPhYjy Ja Cy TEXHWYKH TEPMUHHU res divini
iuris, res sacra, res religiosa v res sancta Koje CMO aHAJIM3UPAIIA HACTABUIIU Ja
XKHUBE ¥ y PUMCKOM NpaBy XpHUIINaHCKOT MEpHOoJia, aJld MOjMOBH KOjU H3a HBHX
CTOj€ BUILE HUCY OMJIM MCTOBETHH C OHUM NPETKIACHYHUM U KIACHYHUM. San-
cta je mocraina nena XpucToBa MpKBa Ila TUME ¥ CBETH CaKpaMeHTH, ojeha cBe-
LITEHHKA, TPOOOBH My4YEHHKA, PEIIUKBHUje, MAHACTUPHU U piae causae. Res sacra
BHUIIIE HUje OHO LITO je HeKaja Omio ocBeheHo myTem maraHckux obpena wiIu
npuxaheHo oOuuajeM 300T Tora IITO Cy CBH CTapH MAaraHCKd PUTYyald, Na U
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OHM BE3aHW 3a ocBehema cTBapy, OWIM 3a0parmbMBaHH IIOJ MPETHOM CTPOTHX
ka3Hu" a xpumhaucka IpPKBa je yCTAHOBMIA CBOja mpaBmiIa ocsehema cTBapH.
[Ipema TiM npaBuiIMMa 1ocTajaio je noceeheno 6ory camo oHo TO je ocBeheHo
0]l CTpaHe eMuCcKoma/OucKyma, OMIo Ja je ped o CBeToj rpaljeBuHH, OMIIO O CTBa-
PH KOja je IOKJIOeHa a Ou Ora yrorpedspaBaHa y IPKBA TOKOM CITyKOe O0XKH-
je.*® Hajsaz, rpo6 xao res religiosa He pHIiaza BHIIE 3arPOOHIM GOrOBHMA.

CBe IOMEHYTO TOBOPH JIa € J0JIACKOM XpUIThaHCTBa yCTBApH HAcTaje jei-
Ha HOBa KaTeropuja ciusapu 6oxcanckol ipasa. thena obenexja u Kpyr cTBapu
KOje OHa 00yxBaTa pa3jIMKyjy je OJ KaTeropuje UCTOr UMEHA Yy MaraHCKOM Iie-
puoay. OHa mpunaga KaHOHCKOM NpaBy KoOje MpeBasujasd TEPUTOPHjalHE U
BpEMEHCKe TpaHHIle puMcKe nmnepuje. 300T Tora je MOTy M3ydaBaTH caMO OHU
HCTPaKMBAUW KOju ce OaBe CTOPUjOM XpHUIINaHCTBaA, XpUIiaHCKe IPKBE U Ka-
HOHCKOT TIpaBa.

Y TeomocujeBoM Kozekcy (06jaBibeH je 438. r.), y mormasby O faianuma, dpuHOuersuMa
orcpiieu u xpamosuma (CT. 16.10. De paganis, sacrificiis et templis), Hala3¥MO BHUIIIE KOHCTHTY-
myja Koje 3a0pamyjy marancku oopene. Koncrantun je 320. romuHe 3a0paHno aycHunuje Ha
ocHOBY ceBamba Myme (CT. 16.10.1pr. ). Koncrannuje je 341. rogune 3a0paHuo KPTBOBAbA JKU-
BoTHmA y perurujckuM odpeanma (CT. 16.10.2), a koncturynujom u3 346. /354?/ ronune (CT.
16.10.4) mpormucao je 3a Taj IETHKT Ka3Hy oJjcelama riaBe. KaxmaBame CMPTHOM Ka3HOM 3a
UCTH JITIMKT MOTBPAUO je U KoHcTHTynujoM u3 356. romune (CT. 16.10.6). Y ucrom nornasiby
TeomocujeBor Kojekca HaJla3UMO W HU3 KOHCTUTYIMja KOj€ MPOMHCYjy BUCOKE HOBYAHE Ka3HE
JUIHAMA KOjU 00aBJbajy peNUrujcKe odpee CynpoTHO XpUIThaHCKUM TPaBHIIHMA.

1. 2.1.8. Sacra sunt, quae rite e per pontifices deo consecrata sunt, veluti aedes sacrae et
dona quae rite ad ministerium dei dedicata sunt...
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Antun Malenica, Ph.D., Professor Emeritus
University of Novi Sad
Faculty of Law Novi Sad

Res sanctae in Roman pre-Christian period

Abstract: After the introductory remarks on ius divinum and the origins of
the terms res sacra and res religosa the author analyses in his article the ori-
gins of the technical term of the Classical Roman law res sanctae and whether
res sanctae of the pre-Christian period should be set aside from the classical le-
gal category res divini iuris which, according to the sources, consists of res sac-
rae, res religiosae and res sanctae. Roman jurists of the classical period wrote
about the roots of the term res sancta, but they did not address the latter questi-
on, however, it is addressed by the contemporary doctrine.

When the roots of the term res sancta are in question, the author firstly re-
verts to the text D. 1.8.8pr.-1 in which Marcian says that the term 'sacred’ (lat.
sancta) originates from the plant called yarrow (lat. sagmen) which was carried
by the representatives of Roman people as a symbol of their inviolability, and
afterwards to the text D. 1.8.9.3 in which Ulpian connects the term sancta to a
kind of the penalty (lat. sanctio) which protects that what should be inviolable.
The author, however, finds that a text of the grammarian Servius offers a better
foundation for the reconstruction of the origins of the term res sancta. Namely,
Servius, when commenting on the text of Aeneid written by Virgil in the late old
era, says that the word sanctum in Aeneid has the same meaning as if when it is
said that something is dedicated to gods by means of blood (ad Aen., 12,200: et
dictum ‘sanctum’, quasi sanguine consecratum) and that in Aeneid the word
sancire, precisely speaking, denotes that something is made sacred, in other
words dedicated to gods, by spilling the blood of a sacrificed animal lengthwise
(Ibid., ‘Sancire’autem proprie est sanctum aliquid, id est consecratum, facere
fuso sanguine hostiae.)

The author emphasises that the oldest ritual mentioned by Romans, in
which such a way of spilling blood could have occured, was the ritual of esta-
blishing the holy borders of the city of Rome. According to this ritual the bor-
ders were marked by a plough drawn by holy oxen. Since the ritual necessarily
had to involve the sacrification ceremony for gods, it is not hard to assume that
the augurs sprinkled the drops of blood of the sacrificed animal while walking
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behind the plough that was marking the future borders of the city. This marking
of borders of a city, temple or land plot with blood drops is the most specific
meaning of the word sancire written about by Virgil and Servius and it is, ac-
cording to the author's opinion, the root of the word sanctum by means of which
the technical term of classical law res sancta was constructed.

About the question of whether res sanctae in the law of pre-Christian pe-
riod were res divini iuris the author primarily indicates that there is a vast ar-
ray of understanding in the doctrine: that they were res divini iuris, that they do
not belong to that category and that they are between divine and profane things.
After source analysis the author concludes that: 1. There is no legal or literary
text in which it is said that res sanctae are not res divini iuris. 2. Gaius (G
.2.8.), by observation that res sanctae are in a certain way (quodammodo) of
the divine law, does not negate their belonging to the category of things of divi-
ne law, but forms two subcategories within this category. Res sacrae and res re-
ligiosae belong to one, and res sanctae to the other. With this, Gaius indicates
that, regarding from the angle of layman science, the division of things of divine
law into three kinds, res sacrae, religiosae and sanctae, by which all things are
aligned into the same plane, is not entirely founded. Gaius, no doubt, could not
have said more. lus divinum and ius humanum were equally important elements
of the legal system of the

classical period, so the pontifical jurisprudence was the one to mould the
rules, terms and legal categories of pontifical law. The res divini iuris category
was not constructed based on one but three criteria. Res sacrae were associated
with heavenly deities, res religiosae with sepulchral gods , and res sanctae with
the religious character of a sanction. 3. The argumentation that res sanctae are
not divini iuris due to their lack of true character of sanctity and the relation to
deity which is present with res sacrae and res religiosae is unacceptable from
the methodological point of view. This may be an observation of contemporary
doctrine on those matters, but it is not an argument based on which one is allo-
wed to conclude that the Romans did not consider them to be things of divine
law, because the sources do not speak of different quality of sanctity among the
res divini iuris.

Finally, the author concludes that the contemporary doctrine of Roman
law as a separate branch of historical jurisprudence should determine, when
sources make it possible, what the attitudes of Roman legal doctrine on classifi-
cations of things were like, but must never introduce its own criteria of classifi-
cation. Because of this, a properly posed question when it comes to res sanctae
must be: how did Romans regard the city walls, city gates and land borders du-
ring their millennium-long history. According to the author, evolution is visible
in this respect. When the first city borders were established upon the foundation
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of Rome, Romans undoubtedly considered them divine. It could not have been
different when the power of religion of that time is kept in mind, as well as the
religious character of the border marking rituals. In the 2" century A.D., which
is about nine hundred years after the foundation of the city, during which a new
cultural and even religious ambience was created and it was significantly diffe-
rent from the one at the time of the foundation of Rome, the same things were
divine only in a certain way (quodammodo divini iuris) for Gaius the jurist. For
Jjurists who comprised the Epitome of Gaius in the late fifth century, in the cul-
tural ambience dominated by Christianity, those things were no longer divine,
not even in ‘some way’, but they were profane and lined up among things in pu-
blic property. This is also the final point in the evolution of the pagan term res
sancta. Coined within the frames of the old ius divinum, this term could not
earn its place in the new law of the Christian church. In this law, which founded
the new juridical system of the institutionalised church (ecclesiastica iura), wit-
hin the term ‘divine’ there was no longer room for mundane things as city
walls, city gates and land borders. This is confirmed by the constitutions in the
Theodosian and Justinian’s Code.

Key words: res sancta, res sacra, res religosa, res divini iuris, ius divinum,
pagan regligion, Servius, Marcianus, Ulpianus.
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