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p lanuya Iloiios, pedosnu iipoghecop
Ynueepsuiueii y Hogom Cady
Ipasnu ¢axyritieii y Hosom Cady

HAYEJIA CTBAPHUX CIIYXKBEHOCTHU Y BYIYHhOJ
KOJAU®UKALIMIU TPABAHCKOI ITPABA'

Caxceinax: Hauena ciisapnux ciyscoenociuiu ce y pady pacipasmsajy ipe-
ma Haypiuy 3axonuka o ceojunu u opyium ciueaprum upasuma. Hauena ciueap-
HUX CTYHCOCHOCTUU ce aHATU3UPA]y YIopeoHO-UPSHUM Meo0oM Y eadcehem ilo-
SUTHUBHOM CIIBAPHOM UPABY, UPOUUCUMA KOJU 8adice Y OPAHCABAMA Peiuond, Kao u
Y Haj3auajuujum egpoiickum Kooupuxayuma ipahanckol tipasa. Haypiviom 3axo-
HUKQ, CUUBAPHA CYyIHCcOeHOCT je Kao u 00 cada ypehena Ha yobuuajen Kiacuuau
HAYUH, ¢ UM WO je 3a pa3iuky 00, 3aKoHa 0 OCHOBAMA C80JUHCKO-UPAGHUX 00-
Hoca, OeuHuyuja UpeyusHuja u y8oou ce HOBUHA YCIIAHO6/bABAEM HelallugHe
ciusapue cayacoenocmiu. Haypiu 3axonuxa yciianoemaea MOWAHOCH KOHCTUU-
WyUCara MewosUUX CUIBAPHO-TUYHUX CIYHCOCHOCHIU Koje ce opylayuja Ha3u-
6ajy Hetipasum ctueapuum cayscoenociiuma. CrysicoeHociiu unave Moy outiu:
citisapHe CyschOeHociliy, CIBapHo-IUYHe CILyHcOeHOCTlY, cryxcoerociu ipaherva
u auyne caysicoenociuu. Ocum TUUHUX CyscOeHociiu u cayacbenociuu ipaheroa,
cse Opyle cayochbenociiu (ciusapue CrysicOeHOCtiu) Moty ce 3ACHO8atU Y KOPUCTI
ceaidauirbel 1ACHUKA HOBNACHOT 000pa (ciugapre ciyscoeHoctu) umu oopeherot
auya (ciusapro-iuyne cayacoenociiu). Haypitom 3axonuxa ipeosuha ce moiyh-
HOCII KOHCIUUTYUCARA CBOJUHCKE CHIBApHe CRydcOeHociuu Koja 00 cadd Ha
OCHO8Y 3aKOHA Huje buna Moiyha y Hawem citieapHoM Upagy.

3a paznuxy 00 eadxcehel 3axona o ocHosama CBOjUHCKO-UPABHUX 00HOCA,
Koju je meilotilyno peiyaucao ciigapHe ciyxcoeHociiu, ca ceeia Oeceill 41aHo-
6a. Haypii 3axonuka, ciisapny caysicOeHOCiu u Heupagy ciugapuy cuyicoe-
HOCU pelynuue MHOIO OettidbHuje u tioceehyje um ueiupoeceiii YiaHosa.

Kuwyune peuu: ciusapmne cuyscoenociiu, Havena CltBapHux Ciyircoenociiu,
3axon o ocnosama ceojuncko-tipasHux oonoca, Haypiu 3axonuxa o ceojunu u
Opyium Cld8apHUM Upasuma.

! Pax je nmeo mpojexTa, Teopujcku u dpakiiuynu ipobremu y ciisapary u upumenu ipasa
(EY u Cpbuja), anju je Hocunar IIpasau dakynrer y HoBom Cany

117



Hp Hanuna [lonos, Hauena ciigaprux cayscbenocitiu y 6yoyhoj... (ctp. 117-130)

Ilojam cTBapHe ci1y:K0eHOCTH

CtBapHa ciy>KO€HOCT je MpaBo BIACHHUKA jeTHE HETTOKPETHOCTH (TIOBJIACHO
100po) Aa 3a nmoTpede Te HEMOKPETHOCTH BPIIU ojpeheHe pajime Ha HEeMOKpeT-
HOCTH JIPYTOT BJacHWKa (TOCIY»HO A0OpO) WIIM Aa 3axXTeBa O] BIacHUKA IO-
CIIy>KHOT JIoOpa Jia ce y3ApikaBa o1 BplIeka oapel)eHux paamu Koje Ou nHave
MIMAo TPABO JIa BPIIM HA CBOjO] HEMOKPeTHOCTH.” HarpT 3aKoHHKa O CBOjUHHU U
JpYyTUM CTBapHMM IIpaBHMa, y JajbeM TekcTy Hanpr 3akonuka, aeduuume
CTBapHYy cly»0eHOCT Ha cnenehn HauuH; ,,[IpaBo cTBapHe Cly:KOCHOCTH je Tpa-
BO CBarjalimker BIACHUKA HETIOKPETHOCTH (TIOBJIACHOT J00pa) na, 3a moTpede
Tor n00pa, Tyh)y HemokpeTHOCT (IOCIy)HO 100po) yrnorpedsbaBa Ha ojapehenu
Ha4¥H U y onpeleHoj Mepu (IIO3UTHBHA CTBapHA CITy)KOEHOCT), 3aXTeBa O He-
HOT CBarjalimer BIaCHUKA Ja TPHH YIMOTpeOy MoBjacHOT J00pa Ha onpehen
Ha4uH U y oapeheHoj Mepu Kojy Ou MHaue UMao MpaBo Jia 3a0paHHu, WK 3axTe-
Ba J1a MOCITY’KHO JI00po He yrnoTpebsbaBa Ha oapeleH HauuH U 'y oapeleHoj me-
pu (HeraTnBHA CTBapHa CiIyk6eHoCT)".”

Hanprom 3akonHuka, cTBapHa CIIykOCHOCT je Kao M 10 cana ypehena na
yoOH4ajeH KJIacuuaH HauuH, C TUM LITO j€ 3a Pa3luKy oJ, 3aKOHa 0 OCHOBaMa
CBOjUHCKO-TIpaBHUX oxHoca (y nmaskeM Tekcry 30CIIO), nedunummja mperu-
3HHWja M YBOJIM HOBUHY YCTaHOBJbABAHEM HETATHBHE CTBAPHE CITYKOCHOCTH.

Bpoj cTBapHHX cykKOSHOCTH U HBUX0BA CapKHHA HUCY YHAINpe] 3aKOHOM
oapeheHu, MITO 3HAUM A2 Ce HAa BUX HE MPUMEYje NPaBUIIo numerus clausus
CTBapHHX IPaBa.

Hauesna cTBapHHX ci1y:K0€HOCTH

CrBapHe CiIy>)KOGHOCTH TPEeACTaBJbajy NMpaBHH OAHOC u3Mely BiacHHKa
JIBEjy HETIOKPETHOCTH, OJT KOjUX je& jemHa of HUX IOCIyXHO, ciryxehe moopo
(dominium serviens), a npyra nomnacHo, rocnojapehe n106po (dominium domi-
nans). O0jexT (CTBapHUX CIIy>)KOCHOCTH Cy HEMOKPETHE CTBApPH C THUM J1a KOJ
CTBapHE CITy>kKOEHOCTH MMaMO J1Ba 00jeKTa, IBe HEMOKPETHOCTH, 0/ KOjUX j€ jel-
Ha HEMOKPETHOCT, TIOBJIACHO, a JIpyra MOCIYKHO J00po. JInYHOCT TUTYapa mo-
BJIACHOT U TOCITY>KHOT J100pa HUje O] 3Havaja jep BPIICHE CTBApHE CIYKOCHO-
CTH TPUIIaJa CBAKOM (PM3MYKOM HIIM TPABHOM JIMILY KOj€ IOCTaHe BIACHUK MO-
BIIaCHOT J100pa, a TepeTH CBAKOT BIIACHUKA MOCTy>KHOT 100pa. CTora ce y mpas-
HOJj TEOpHjU FOBOPH O CBAKOJOOHOM, CBAraIlhEM, BIACHUKY ITOBJIACHOT U CBa-
KOZOOHOM, CBar/alibeM BIIACHUKY MTOCTYKHOT 100pa.

3a pazmuko ox 30CIIO, Hampr 3akonnka yctaHOBJbaBa MOTYNHOCT KOH-
CTUTYHCakha MEIIOBUTHX CTBApHO JIMYHUX CiIy:)kOeHocTu. Tako ce y wi. 296.

? 3aK0H 0 OCHOBaMa CBOJHHCKO-TIPaBHHX OfHOCa, 4. 49. cTaB 1. Y mamem Texcry 30CIIO
} Harpr 3aKOHHKa 0 CBOJHHH M APYTHM CTBAPHAM IpaBuMa, it 297(1).
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HaBoau ja cy «Ciy)OeHOCTH: cTBapHE CIIy>)KOCHOCTH, CTBAPHO-TIMYHE CITyx)Oe-
HOCTH, CIIy>)kKOeHOCT rpalema u nuuHe cinyxOeHocTr». OCHUM JTHYHHUX CITyxOe-
HOCTH W cIy»OeHocTH Tpaljema, CBe Apyre Ciy>)KOeHOCTH (CTBapHE CITy>KOeHO-
CTH) MOTY C€ 3aCHOBAaTH y KOPHCT CBarJialllibel’ BIIACHUKA MOBJIACHOT a00pa
(ctBapHe ciny)OeHocTH) Win opel)eHor Juia (CTBApHO-THYHE CITYKOCHOCTH).

CrBapHO-IMYHE CITY>KOCHOCTH, KOje ce Jpyraudje Ha3uBajy M HENpaBUM
CTBapHHUM CITy)KO€HOCTHMa, Cy IpaBa Koja 110 CaJIpyKHHU OBJaIIhema oropapa-
Jy CTBapHHM CIIy>KOCHOCTHUMa, aJii 3a PA3JIUKY OJ HHX, HE YCTaHOBJbABAjy c€ Y
KOPHUCT CBarjailber BIACHUKa TOBJIACHOT J0Opa, HEr0 y KOPUCT IM0jeJMHAYHO
oapeheHor nMIa U HUCY YCIOBJbEHE MmoTpedama MoBiIacHor 1o0pa, Beh morpe-
0aMa HEeroBOI TUTYJIapa. YKOIMKO 3aKOHUK He MpenBul)a HEIITO MMoceOHO Ha
CTBapHO-JIMYHE CITY’KOCHOCTH CXOHO C€ MPUMEHY]Y 0Jpe0e O CTBAPHUM CITy-
»KOeHOCTUMA.

3akoH o cTBapHUM npaBuMa Pemy6imke Cpricke oBe Ciry>kKO€HOCTH Ha3HBa
HENPaBWIHUM ciyx)6enoctuma.’ Ha HempaBuiHy Ciy:KGEHOCT 3a PasiuKy Of
Hanpra 3akoHuka o CBOjHHH M APYT'MM CTBapHHM IpaBuMa PemyOmuke Cpowuje,
pUMEYjY Ce MpaBuia O IMYHUM ciyx)OeHocTuMa (wi. 217 (2).

Cnyxo6enocT rpahema npema Harprty 3akoHuKa, TpEACTaBiba «IPaBO OJI-
pebeHor numa 1a, 3a cBoje morpede (CTBapHO-IMYHA CITy>)KOEHOCT Tpahema), 0/1-
HOCHO TPaBO CBarJallker BIACHHKA HEMOKPETHOCTH (IOBIAacHOT 100pa) na, 3a
notpebe Tor mobpa(cTBapHa ciyxOeHocT Tpahema) Ha Tyhoj HENOKPETHOCTH
(mocy>xHOM 100py) MMa y CBOJHHH 3Tpajy JH BEH mocebaH J1eo, Kao U J1a YIIo-
TpeOJbaBa WM KOPUCTH TOCITY>KHO A0OPO, OJJHOCHO HEroB A€o MoTpedaH 3a Bp-
LIeHk-E CBOjUHE Ha 3TrPaju WK BbeHoM Aeiy. Mmanar ciayxO0enoctu rpahema Mo-
e uMatu oBnamhema a M3rpaan 3rpajy Ha IOCIY)KHOM J00py W uma je y
CBOjUHH, WM Jla UMa y CBOjUHH 3rpany Beh msrpalieHy Ha mociy>kHOM 00Dy,
Ha/I3HJa je, 103u/1a, 1a JOBPIIH KEeHY U3rpajamy, 0OHOBH je, WM MOPYLIH U U3-
rpaju apyry».’

VY cyMmmH, cMatpa ce J1a je ciayk0eHocT rpal)era 3acHOBaHA y KOPUCT Of-
pebenor nuna, kao cTBapHO-IMYHA CIYy)XOeHOCT Tpaljerba, a He y KOPUCT cBar-
JalIker BIACHHUKA, Kao CTBapHa cirykOeHoct rpahema. Ha cimyxGenoct rpahe-
a CXOJIHO Ce IIPUMEHbY]y 0Apes0e 0 CTBAPHUM CIyKGeHoCTHMA.

CrBapHa ciry)OSHOCT je CTBapHO IPAaBO HA OCHOBY KOjer TUTYJap IpaBa
CTBapHE CIIy>)KOCHOCTH MMa IIpaBo Jia HermocpenHo uckopumhasa Tyhy Hero-
KpeTHOCT (TIOCITY»HO J100p0), @ TUTYJIAp MOCIYKHOT Jo0pa JyKaH je Ja TO Uc-
kopumhaBame Tpru. Ciry)k0eHOCT ce Ha aKTUBHO] CTpaHH (TUTYJap MOBJIACHOT
nobpa), cactoju y uckopuirhaBamy Tyhe HEMOKpETHe CTBapH, a Ha ITACHBHO]

* 3akon o cTBapHMM TpaBuMa Perry6mmke Cpricke,»Cit. Timackuk PCy, 124/2008, wr. 217.
5 Haupt 3akonuka, wi. 336.
6 Haupt 3akonnka . 345,346.
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cTpaHu (TUTyJIAp MOCIY)KHOT 100pa), Yy HEKOM TPIUbCHY WIH HEUHICHY. 3a
BJIACHMKA IMOBJIACHOT 100pa CiIy>)KOGHOCT MpeCTaB/ba CTBAPHO MPaBo Ha Ty})oj
CTBapH, a 3a BIACHUKA MOCIY>KHE HEMOKPETHOCTH CTBapHO-TpaBHH TepeT. C 00-
3UPOM JIa CTBAapHA IpaBa Jeyjy mpeMa cBuMma (erga omnes), cBa Tpeha muma
Jy’)KHa Cy ca ce Y3JpiKe O]l paJibi OMeTama TUTYyJapa IpaBa CTBapHE CIyxkOe-
HOCTH (BJAacHHKA IOBJAacHOT 1o0Opa) ma uckopuirhaBa Tyly HEMOKpETHOCT.
Bracauk mocmykHOT mobpa ayxaH je ma ce y3apikaBa o Kopuirhema cBoje
cTBapu y oapeheHoj mepu, u Mmopa za Tpriu ojpeleHe 3axBaTe Ha CBOjOj CTBApH
WM JIa TIPONYIITa HEeKe pajbe Koje OM MHaye MOrao Jia BPLIM Kao BJIACHHK Jia
HHUje YCTaHOBJbEHA CIIy)KOEHOCT. Y pernoHaTHUM KoJu(HUKaIjaMa CTBapHOT
npBa, CIykOeHOCT ce Je(UHHIIe Ka0 «OrPaHUYCHO CTBAPHO MPABO HA HEYH]jOj
cTBapu Koja opnamhyje Hocuoua (TUTylapa) Ja ce Ha OIpeleH HauuH CIIyKu
TOM cTBapH (TIOCITy’KHA CTBAp), a HeH BIACHHUK je JAy>KaH JIa TO TPIH UK HEIITO
MPOITYIITaY.

U3pa3 «Heuunjoj cTBapu» OBJie Tpeda TYMAUUTH Kao CTBApH KOja ce Hajla3u
y BJIQCHUILTBY JAPYTOT JIUIA Pa3IMYUTOr OJ] HOCHOLIA CIIYKOCHOCTH, jep je CIy-
kKOCHOCT CTBapHO MpaBo Ha Tyloj cTBapu. MI3BOPHO HE MOTY HACTATH CBOjJUHCKE
CITy)KOCHOCTH. «3aKOHOIaBall je YIOTPeOOM OBOT MOjMa TMOKYIIA0 Jla yKaxe Ha
Pa3IMYUTOCT CyOjeKTHBUTETa HOCHOLA ITPaBa CIY)KOCHOCTH U BIIaCHHKA HEYH]e
CTBApH, KOja CIIY>KH KA0 TMOCITYXKHO 100po».°

CrtBapHa ciny>KO€HOCT je OTpaHHYeHO CTBApHO IPaBO jep oBiamihyje cBOT
THTYJIapa Ha orpaHuueHo kopuinhewme Tyhe cTBapu. 3aTo ce kaxe aa je mpaBo
City’)k0€HOCTH HACTaje Ha HEKOM O] CBOJUHCKHX OBJalliea Wi cekTopa (Cek-
TOPCKO MPaBo).’

CrBapHa ciy>k0€HOCT je citgapHo ipaso Ha wiyhoj ciieapu. He mMoxe ce
KOHCTUTYHUCATU CTBapHA CIIy)KOEHOCT Ha CBOjoj ctBapu (Nemini res sua ser-
vif)'?. Tlocnemmia OBOr HadYeNa je IpecTaHak CTBApHE CIyKOEGHOCTH Kaja BIia-
CHUK MOBJIACHOT J00pa IMOCTaHEe BJIACHUK MOCIYXHOT a00pa (KOHCOJMIAIH-
ja).OBO MpaBUIJIO BaKU CaMO ako cy 00e HEMOKPETHOCTH , MOBJIACHO M IMOCITY-
MHO T0OPO Y UCKJbYYHBO]j CBOJUHH UCTOT JIMIIA, &K HE U aKO CY Y CYCBOJUHH. Y
TOM CJIy4Yajy MCTO JIMLE MOXE OUTH MCKJbYYMBHU BJIACHHK IOBJIACHOT, a CYyB-
JICHHK TIOCJTY>KHOT J100pa 1 0OpHYTO.

" 3aKoH 0 crBapHuM mpaBuMa PenyGmuke Cpricke, wir. 168 (1). 3ak0H 0 BIACHHIITBY H APY-
T'MM CTBapHUM npaBuMa PeryOmmke Xpsatcke, wi. 174.

8 KomeHnTap 3akoHa o ctBapHuM npaBumMa Permy6nmke Cpricke, CapajeBo, 2011, ctp.534.

° P. Koauesuh Kymrpumosuh, M. Jlasuh, CtBapHo npaso, Hum, 2009, ctp. 167.

0y PHMCKOM TIpaBy, iura in re aliena,Cy MOTIa IIOCTOjaTH caMo Ha Tyhum cTBapuma. Pami-
YIAKbHBAKE CBOJHHE MO OBIAIINEHUMA, U 33aAp)KaBambe HEKOT Ol BbHX y CBOjY KOPHCT je 3a pH-
MJbaHe Ouio cyBUIIHO. Nemini res sua servit iure servitutis, sed prodest hire domini (Sec. Pau-
lus- D. 8,2,26). - Huko cBojy cTBap He KOPUCTH MO OCHOBY CITy’KOEHOCTH, HETO 10 OCHOBY ITpaBa
CBOjUHE
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Csojuncka citieapra CryscOeHOCl MOXKe HACTaTH HAKOH Cje/IUiberha (KOH-
coJManyje), CBe JOK Ce CIIy)KOCHOCT HE MCIHUIIE M3 KaTacTpa HEMOKPETHOCTH
jep je ymuc y Karactap KOHCTHTYTHBHH €JIEMEHT 3a HAaCTaHAK CIIy)KOSHOCTH, a
TpeMa TOME | YCJIOB 3a MpecTaHak ciaykoeHoctr. Ciry>kOEHOCT Koja je yrmucaHa
y KaTacTap HENOKPETHOCTH, CBE JIOK He OyJie UCTIMCaHa U3 KaTacTpa HEMOKPeT-
HOCTH, TTIOCTOJU ¥ HAKOH KOHCoOJHUaamyje (Kajga ce y UCTOM JIUITYy CjelInHE CBOj-
CTBa BJIACHWKA BIJIACHWKA TIOBJIACHOT W TOCIYKHOT J00pa). Y OBOM Ciyuajy,
CBOJUHCKA CIYXKOCHOCT MHUpYje, 10 oTyhema jeHe 0Jf HeMOKPETHOCTH, OUJIO
MOBJIACHOT WJIM MOCITYHOT 100pa, Kajia ce CIIy>KOCHOCT IIOHOBO yCIIOCTaBJIba.

CBojuHCKa cayk0eHOCT MOXe HacTaTH U nipehyTtHo. To he 6utn y ciayuajy
KaJla Ha jeHoM Jo0py noctoju ypehaj 3a motpebe npyror a00pa, a oba mo0pa
CY Y CBOJUHH MCTOT JHLa (HA IPUMeEp, 31 KOjU noxynupe Kyhy, kaHan xoju of-
BOJM Boay M cii.). OTyhu i ce jeqHa ox TMX HEMOKPETHOCTH JIPYTOM JIHILY, Y
CYMIbH C€ y3WMa Jia TaKBO CTame OCTaje, Ia Ce BIACHUKOBO OBJAmmheme 1moja-
BJbYje Kao ciyx0OeHoct. Morso 6u ce pehu na je npuwinkom otyhema Te Hero-
KPETHOCTH BJIACHHK Ca CTHLAOIEM NpehyTHUM CIIOpa3yMOM 3aCHOBAO CITyXkOe-
HOCT Ha CBOjOj CTBapu. Y (ppaHIlyCKOM WM WTAIHjaHCKOM ITIpaBy OBakKaB ITOCpe-
JlaH HaYMH 3aCHUBaba CBOJUHCKE CITYKOCHOCTH HABOJIU CE Kao MocebaH npaBHU
OCHOB HacTaHka ciyxxoeHoctH («la destination du pere de familley, «la destina-
zione del padre di famigliay)."

VY caBpeMEHOM YIOpPETHOM MPaBy, CTBApHE CIIy>KOEHOCTH MOTY O[] OJpe-
heHum ycioBHMa MOCTOjaTH W Ha CBOjOj CTBAapH, T3B. CBOjUHCKE CTBapHE CIy-
xOeHoctn. CBOjUHCKE CTBapHE CIY)KOCHOCTH I03HAjy, ayCTPHjCKO, HEMAuKo,
IBajIIapcko u gpanirycko mnpaso. Ilpema IlIBajmapckoM rpahaHckoM 3aKOHUKY,
CBOJUHCKA CTBapHA CIIy>KOCHOCT MOXE HACTATU Y U3BOPHOM OOJIUKY Y CIIy4ajy
KaJia je jeqHO JIMIE «BJIACHUK ABE HEMOKPETHOCTH, OH MMa MPaBo Ja jeIHY Of
BbUX ONTEPeTH ciykOeHomhy y kopuct apyre» (wi. 733). Aycrpujcku rpahan-
CKHU 3aKOHHK, npejiBulha 1a cTBapHa CIy»KOCHOCT cama 1o ceOu, rnpecraje KoH-
COJIMIAIMjOM »aJlil aKO Ce JIOLHHje jeTHO O]l OBUX CjeAMIbEHUX 3EMJBHIITA OTY-
hu, a HUje ce MehyTuM ciTy)kO€HOCT McTHcana U3 jaBHUX KIBWTa, OHJIA j€ HOBH
Jp>Kajali TOBJIACHOT 3eMJbUINTA OBJNANeH KOPUCTHTH ce cliry:kOeHomhyy.
(map.526).

Hamre npaBo He ToO3Haje CBOjUHCKE CITy>)KOSHOCTM MAaKO OHE MMajy CBOje
OIpaB/ame, MPe CBera 3a BIaCHUKA HEMTOKPETHOCTHU KOjU KEJH JIa U 1moce oTylhe-
Ba CBOj¢ HEMOKPETHOCTH KOHCTHTYHMCAHEM CBOJUHCKE CITy)KOCHOCTH, MOXE Ha
HEKH Ha4uH Ja je ynotpebspaBa. CBOjUHCKA CITYKOCHOCT ayTOMATCKU CE€ aKTHBHU-
pa IPEeHOCOM CBOjUHE Ha TTOBJIACHOM WJIH MOCITYKHOM JI00pY HA JIpyTo JIMIE, HO-
Bor BiacHuka. OHa je y mpakcH BpJIo KOPUCHA, jep Kymall He Mopa Jja 3aCHUBA IO~
ce0aH MpaBHU OJHOC M 3aXT€BAa KOHCTUTYHCAHE CTBApHE CIY)KOCHOCTH, HHUTH

' H. I'agena, CrBapHO 1paBo, OI. IHT, cTp. 635.
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BJIACHHK Tpeba /1a y MOMEHTY Ipejaje TpaKk HacTaHaK OBOT Mpasa. Tako ce yBe-
haBa kako ynorpeOHa Tako ¥ MPOMETHA BPEIHOCT HEMOKPETHOCTH.

Haupt 3akoHuka, ycTaHOBJbaBa MOIYNHOCT 3aCHHBama CBOJUHCKHX CTBAp-
HUX ciayxOeHoctn. Unan 298. rmacu: »Mcrto nuie Moxe OUTH BIACHUK MOBJIA-
CHOT W TOCIYXHOT A00pa». YcBajameM OBOT MpaBHja OTKIOHWIA OU ce He-
IpaBJia MpeMa BJIACHUKY KOjU HHje MOTao CJI000IHO JIa paciiojiaXke CBOjUM Ipa-
BoM cBojuHe. Ha oBaj HaumH mpuOMImKnin OW ce M1 HOPMATHBHUM peliemhruMa
YCBOjEHUM Y MHOTHM EBPOIICKAM 3eMJbaMa. Y OCTaJIOM jOII C€ y MPEApaTHO]
mpaBHOj TeopHju mpod. M. bapromr 3amarao 3a yBoheme CBOJUHCKHX CITyXOe-
HocTH. «KoHCcTUTyHCame OBHX CIIy>)KOEHOCTH je m3pa3 ci1o0oje pacroiarama
[paBUMa Ha HEMOKPETHOCTUMA. Y CHCTEMY 3€MJbUIIHMX KIHUra, HA4EIHO COII-
CTBEHUK MOXKE€ MEHATH T'PaHUIE CBOJUX UMama, JSUTH U CHajaTH 3eMJbUINTA,
BPILUTH J1e00€, OTIHCE U MPHUITUCE KOJ| CBOJHX 3eMJBHIIHO-KILIKHUX TElla, CBE
JOK TO He Bpeha jaBHM mopenak U Beh cTeueHa mpasa Tpehux auna. 30or yera
ce OH/Ia He OM TOTYCTHIIO 1a OH MOYKE CTaBJhaTH CTBApHE CIIYKOCHOCTH Ha je/I-
HOM CBOM JI00py y KOPHUCT APYyTUX CBOjux mobapa? Mako ce To yak mpaBHO 3a-
6paHu, He MOYXe Ce CTBAPHO 3a6PaHHTI.'

Ha wncrom mocmyxHOM 10OpYy MOXKe MOCTOjaTH BHUIIE CITy)OeHOCTH, OMIIo
Pa3IUYUTUX BpcTa OMIIO HCTE BPCTE, @ HCTOBPCHE CIYKOEHOCTH C€ MOTY pa3iu-
KOBaTHU Mo 00MMY, Ia MOTY OWTH jeJJHAKe WM paziInyuTe. 3a YCTaHOBJHABAHE
CTBapHUX CIIy>)KOSHOCTH BaXKH HAUENO prior tempore potior iure — paHHje ycTa-
HOBJbEHA CITy>KOEHOCT MMa TPEJHOCT y OJHOCY Ha KacHHUjy. AKO ycien npome-
HBEHUX OKOJHOCTH HACTYITM HEMOTI'YNHOCT Jia ce CBe CIIy’)KOCHOCTH BpIIIe Yy My-
HOM O00MMY, MIPHOPHUTET UMa OHA CITy>KOEHOCT Koja je panuje Hactana. CTBapHe
CIIy>KOCHOCTH CTE€UYEHE Y HCTO BpEMe UMajy HUCTH PaHT U CPa3MEPHO Ce CyKaBa-
jy. I'pabancku 3akonuk 3a Kuexesuny CpOujy (map.361) je ycTaHOBHO OBO
MIPaBUIIO 32 CIYXOEHOCT y3uMarba BoJIe, ajli CE 110 aHAIOTHjU y31UMa Jla OHO Ba-
H U 32 0CTaJIe CTydajeBe CTBAPHUX CIyxbenocti. !

'2 Onmmpanje M. Jlasuh, CTBapHa paBa Ha COTNICTBEHO] CTBAPH (TEOPHjCKA KOHCTPYKIIHja
WM npakTuaHa notpeba), «IIpaBuu xuBoT», Beorpan, 10/ 2003, ctp. 94.

'3 M. Baprom, Corncraenndka cTBapHa ciyxOeHOCT, «ApxuBy, Beorpan, 4/1937. ctp. 364.
Kao mnyctpanujy 3a Ty cBOjy TBpIIbY, ayTOp HABOIU HEKOJIHKO IPUMEpPA.

1. JemaH uCTH CONCTBEHNUK IUTaNa 3UJa jeJHOBPeMEHO Kyhe He o0a miama. 3a moapskaBame
jemne on oBux kyha ymorpebu 3un apyre kyhe. 2. /IBa BUHOTpagapcka IUIana MpUNanajy UCTOM
CONCTBEHUKY. JeaH je ucron apyror. COncTBEHHK CIIPOBEE OJ[BOJIE KUIIHUIIE U3 TOPHET BUHO-
rpajga y IMoToK, KOj Tede MOpe HIDKET IUIala U TH OJIBOJM TeKy KpO3 HIDKH IUtam. 3. JeaHu nuie
uMa JiBe oziesbeHe wuBe. M3mehy mux je Tyha muBa. Ibusa A je myHa BoIHUX Kula, BUBa b (Ty-
ha) uma jezBa TOBOJBHO BOJIE 32 CBOj€ HABOHaBamE; /0K je HbHBa b 0e3BoaHa. CONCTBEHHK OCH-
rypa y KOpHUCT CBOje BuBa b ciy:xOeHOCT KaHana 3a cripoBolheme U3 CBOje HmHBe A mpeko Tyhe
muBa b. 3ap To HHje cTBapHa ciIy)kOEHOCT IIPIUbEHka BOJIe Y KOPHCT muBa b, a He TepeT muBe A.

14 [Ipema map. 1024. Hemaukor rpahanckor 3akonnka, «Kamga nma BHIle KOHKYPEHTCKHX
CITy’KOCHOCTH MCTOT paHra, a He MOTy OMTH BpIIEHE Yy HCTOM OOMMY, HE JJOJIa3H IO Cpa3MEepHOT
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[Ipema Hanpry 3akoHuka, y ciydajy IOCTOjama BHIIE CIy)XKOCHOCTH Ha
MOCITY)KHOM JTOOpY OWMIIO Jla Cy UCTOBPCHE MIIM PA3IUYUTE, BAXKH MTPABUIIO Jia Ce
3aCHUBaWbEM HOBE CTBapHE CIYXKOCHOCTH HE cMe OMTHO OTEXAaTH BpIIcke Beh
nocrojehie. AKo ce 300T IPOMEHECHUX MPUIIMKA CBE CIIYKOCHOCTH HE MOTY Bp-
IINTH Y IYHOM 00HMMY, CIIy’KOCHOCTH Ce Cy’KaBajy WM MPEcTajy 1o pelocieny
OOpHYTOM OJ1 peiociie/ia lbUXOBOT HacTaHka. MicToBpeMeHO HacTale Ciry>kOeHo-
CTH 4YHje BpLICHE HUje Moryhe y MyHOM oO0MMY, CyXaBajy ce€ Cpa3MEepHO, OCHM
aKo MPaBMYHOCT HaIaXe apyraunje.’

CrtBapHe ciy>KOCHOCTH yCTaHOBJbaBajy ce paau Oosper mckopuirhaBama
roBjacHor nobpa (Servitus fundo utilis esse debet). CymrTuHa CTBapHUX CIY-
KOCHOCTH HHje y TOME Jia Ce MPaBO CBOJUHE 3a BJIACHHKA IMOCIYXKHOT 100pa
orpannuu Beh na ce omoryhwu, onakira win noseha ynorpe6a noBiacHor go0pa.
CrBapna ciyx0eHocT Mopa OutH utilis, Tj. MOpa CIY>XHTH 3a 33/I0BOJHABAE
HEKHUX MmoTpeda 3a BIaCHHUKA IMOBJIACHOT 00pa, allil He U pajy 33/I0BOJbEHha He-
KHX TIOCEOHUX MHTEpeca Koje HUCY Y CKJIaJy ca HadeJOM IOINTee TOCITyKHOT
nobpa. Ha mpumep, Moxxe ce yCTaHOBHUTHU CIYKOEHOCT IpeJia3a MpeKo cyceo-
BOT JIBOPHIIITA J]a OM Ce JOILIO JJO CBOjE 3rpajie, I ce HEe MOXKE IIETETH T10 CY-
ceoBoM aBopumTy. Kopuctu ox ynmorpede mociykKHOT 100pa HE MOpajy YBEK
OUTH «HYXHE», Beh Mory 3HaunTH Behy y10OHOCT WIJIM NIPUjaTHOCT 32 BIaCHUKA
nosnacHor 100pa (Hip. kopuiheme myTa Koju je Kpahii o] OHOT jaBHOT, y31Ma-
e BOJIE 3a HABO/IMaBame Oare ury) .

Ciry>x0€HOCT MOpa UMaTH pa3yMHy CBpXy. Ta cBpxXa ce cacToju y 3a10BO-
JbaBaly HEKUX MOTpeba Koje uMajy 3a b 00Jbe MKOpuIhaBamke MOBIACHOT
nobpa. CtBapHe Ciry>KOEHOCTH Cy O0jeKTHBU3UpPaHE y HHXOBOj CBPCH, jep Cy
rmotpede U KOPUCTH jeJHEe HEMOKPETHOCTH M3HAJ CYOjeKTUBHHX MOTpeda W KO-
PHUCTH 3a camor' BIIaCHHKA TOBJIACHOT J00pa. AKO MpaBo CIY>KOCHOCTH MU3ryOHn
pasyMHy CBpXY BIJIACHHK MOCIYXHOT J0Opa MOXE 3aXTEBATH Ja CE CIIyKOCHOCT
ykuHe. CBCUCXOIHOCT CTBapHE CIYXOCHOCTH je pas3iior 3a HaCTaHaK BpPLICHE U
IIPECTaHaK CITykKOEHOCTH. '

Pumcko mpaBo je 3a HacTaHaK CTBAapHE CIIy>KOCHOCTH 3aXTEBaJO Ja ce Io-
BJIACHO M IIOCIY’KHO J00pO Halla3ze y cycedckom 0OHOCY, Tj. Ja ce TpaHude

cMamema 00nMa cBake o BbHX, Behi CBaKkM of] THTYyJIapa MOKE 3aXTEBaTH Jla ce 00MM CITyKOeHO-
CTH Ypeau MPaBHYHO, BOAEhN padyHa 0 HHTEpecHMa CBAKOT O] FHX).

15 Haupr 3akonuka, un. 305.

'S Dakriuko ocTBapHBAMKE CTBAPHE CIy’KOEHOCTH 63 CTBApHE MOTPEOE 33 HOM, Ma KOIHKO
Iyro Tpajajia, He MOXeE JOBECTH JI0 CTULama IpaBa CTBapHE CIy)KOeHOCTH oxprkajeM. DakTHuko
OCTBapHBabe CIIyKOSHOCTH, KaJia 3a FbOM He MOCTOjH CTBapHa moTpeda, Huje ciayxbeHoct Beh camo
el npuBu.(u3 npecyne OxpyxHor cyna y Bamesy, Ix. bp. 730/93. ox 30.06.1993.- 36upka ax-
TyenHe cyzcke npakce — CTBapHO npaso, omiyka 0p.500, npupenwna I'. Cranojuuh, beorpan, 2008.

' 3akon 0 crBapHmM mpaBuMa PernyGmuke Cprcke, @i, 202, 258, 3aKOH O BIACHHIITBY 1
IPYTUM CTBapHHUM mpaBuMa Pemy6imke XpBarcke,»Hapoane HoBHHE « Op. 91/96. wn. 175,186.
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(praedia vicina). CaBpeMeHe MpaBa HE 3aXTEBajy OBaj YCJIOB, HAKO CY MOBJIACHO
U TIOCIY>XHO N0Opo Hajuyemrhe CyceiHe HEMOKPETHOCTH WM cy Onm3y jeaHa
apyroj. bausuHa nBejy HEMOKPETHOCT y U3BECHUM CIIy4ajeBUMa MOXKE 3HAUMTH
Jla ce YCIIOCTaBH MaTepujaiHa OJIM3nHa, KOja 3Ha4M TPaHuYeHhe WiIN JOANpPHUBA-
e (Ha mpuMep, nogynupama oapeleHe KOHCTpYKLHja, cIyKOEeHOCT OTHLamka
BOJIE UCIL.), IOK je y ApyTUM CllydajeBiMa JIOBOJbHA M pellaTUBHA Onm3uHa (Ha
MpUMEp, CITY>KOCHOCT y3MMara BOJIE, TJie TIOBJIACHO U IMOCIYXHO JTI0Opo Mory
OWUTH yaa/beHa W HEKOJIMKO KHioMeTapa). Haine mo3uTHBHO MpaBo HE 3axXTeBa
IpPaHUYHHU OJHOC WM OJIM3MHY TMOBJIACHOT O MOCIYXHOT 00pa Kao ycloB 3a
KOHCTUTYHUCAHEe CTBAPHE CITYKOCHOCTH.

Y pUMCKOM TIpaBy ce€ 3a MOCTOjame CTBapHE CIIY)KOSHOCTH 3axTeBalia Ge-
yuitia eesa (perpetua causa), n3mel)y TOBIIaCHOT M TIOCTYKHOT 1o6pa. To 3Haum
J1a je MOCITy>KHO T0Opo Mopaiio 1a Oyie TakBO J1a TPajHO 33J0BOJBH MOTpeOe 1mo-
BIIACHOT 100pa (causa servitutum debet esse perpetua). MojepHa nipaBa OfCTY-
majy ol OBOT NpaBujia, la ¢ CTBapHa CIIy>KOEHOCT MOXKE KOHCTHUTYHCATH U 3a
W3y3eTHE MOTpede MU MPUITUKE, OJTH ca OTPaHMYCHUM TpajambeM (HIp. ciyxoe-
HOCT MpeBO3a MOCEUEHUX HIYMCKHX cTabalnia, CIyKOEHOCT mpojiaza y Bpeme
eJIEMEHTapHUX HEIOroJia u ci). Y HalleM MpaBy, «CTBapHa CIy)OEHOCT ce MO-
’Ke YCTAaHOBUTH Ha ozpeljeHo Bpeme mimn 3a oapeheno no6a romuue».'® Hako cy
BPEMEHCKH OTpaHU4eHe OHE He ry0de cTBapHO-IpaBHU (peasiHi) KapakTep, U HU-
Cy Be€3aHe 3a JITUHOCT BJIACHHKA MOBJIACHOT M MOCIYKHOT 100pa.

Cnyoichoenociu ce He Modice YCTUAHOBUTHY HA CydcOenoctiu (servitus servi-
tutis esse non potest. [IpaBo ciayOCHOCTH HE MOXKE OUTH 00jEKT CITy:KOCHOCTH.
Cyx0eHocCT je mpaBo kopumrhema Tyhe cTBapu, ma 3a Kopuimheme Te CTBApH
HeMa noTpede OCHWBATH Ha TOM TIPaBy jOII jelHO MpaBO KOpHUIIhema, Tj. joIn
jemny ciyx6enoct."’

CrBapHe ciy0eHOCTH cy caMe o cebu Heilperocuge. OHE UMajy aKieco-
COPHHU KapakTep y OJHOCY Ha MpaBO CBOjUHE, Kao MpuMapHo, npaBo. CTBapHa
CIIy’)KOCHOCT ce He MOKEe MPEHOCUTH Ha JIpyrora 0e3 MpeHoIIeHka MpaBa CBOjH-
He. Ca mpeHocoM TNpaBa CBOjUHE, CE Kao CIIOPEIHO MPaBO MPEHOCU M CTBapHA
ciryoenoct. [Ipomena BIacHMKa HOBJIACHOT MIIM MOCITY>KHOT 100pa He yTH4e He
camy ciyx6enoct.”

Kao mpumep 3a oBy TBpAKY HaBemheMo oapeade 3aKoHa O CTBApHUM IIpa-
BuMa PenyOnnke Cprcke. «Ko cTekHe CBOjUHY MOBJAacHE CTBapy Ha OUJIO KOM

18 3akon 0 ocHOBaMa CBOjHHCKO-TIPaBHUX OAHOCA , Wi. 49. cT.2.

194, Pajaunth, CtBaprO mpaBo, 3arpe6, 1956. ctp. 349

20 33 yrBpljHBamse CITyKOGEHOCTH TPOJIa3a Hije O/ 3HAYAja, IITO je Y TOKY MapHHIE TpoMe-
HCH BJIACHHK IOCITY)KHHX HEKPETHHHA, MITH IITO Cy 300T 0OHOBE 3eMJBHIIHUX KEbUTA IPOMEHEHN
opojesn maprena. (Oxpyxau cyn, beorpan, I'x. 7143/95 — 36upka akTyenHe CyJCKe Ipakce-
CrBapHo 1npaBo, ominyka 6p. 427, mpupeanna I'. Cranojunh, beorpax, 2008.)
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MIPaBHOM OCHOBY, CTE€Ka0 j€ YjeJHO U CBaKO MPaBO CTBApHE CIIYyKOCHOCTH KOja
je ’eHa MPUIAJHOCT OCHM aKo 3aKOHOM Huje Apyraumje onpeheno. Ko crexne
CBOjUHY TIOCITY’KHE CTBapH Ha OWJIO KOM IIPaBHOM OCHOBY, CTEKAO jy je omrTepe-
heHy cBakMM TpaBOM CITY’KOCHOCTH KOj€ j€ FheH TEepET, OCHM aKO 3aKOHOM HHje
npyraunje oapeheno.»’!

Oge oppende 3akoHa Tpeba TyMayUTH Tako Aa MOCTOjarbeé MpaBa CTBApHE
CITy)KOCHOCTH Y KOPHCT BJIaCHHKa TMOBJACHOT 00pa je aKIEeCOPHO Yy OAHOCY Ha
[IPaBO CBOJHHE HA WCTOM MOCITYXHOM A00py. CBarmamnmby BIACHUK ITOBIACHOT
no0pa UCTOBPEMEHO j& M HOCHIIAI] TIpaBa CIIy)KOeHOCTH. HOBH BIIacHUIK, ca CTHIIA-
HEM TIpaBa CBOjUHE MCTOBPEMEHO Kao aKLECOPHO MPaBO CTHYE U MPaBO CITyxkOe-
HOCTH KOj€ TOCTOjU Y KOPHUCT Te cTBapu. VIcTo Tako mpoMeHa BIacHHKA MOCITY-
XHOT 0Opa He yTHYe Ha MOCTOjame CIyKOEHOCTH jep ce ca MPEeHOCOM IpaBa
CBOjHUHE Ha TOCIYXHOM JIOOpY MCTOBPEMEHO NPEHOCH U TEPET Ha MOCITYKHOM
nmo0py. C 003upoM Ha arcoIyTHOCT JIEjCTBa CTBAPHUX CITY>KOCHOCTH (IEIyjy erga
omnes) W cBa Tpeha JuIa ayKHa Cy Ja MOIITYjy ¥ HE OMETajy HU3BPIICHE OBJIa-
mhema Koja mpou3uiiase u3 mpaBa CIyKOSHOCTH Ha MOCITYKHO] CTBapH.

CrBapHe cny)0eHocTH ¢y Hedemuge (indivisibile). OBo Haueno npousiasu
U3 MPUPOAE CIYKOCHOCTH, U TIOUEB O/ PUMCKOT IIpaBa 70 AaHac MO3Hajy je cBa
caBpeMeHa npaBa. CylITHHa OBOT Hayella cacTOjU Ce y TOME Jia CTBapHa CIIy-
XKOEHOCT HE MOXKE HACTATH HUTH MPECTATH 32 JIEO0 HEMOKPETHOCTH HETO jEeIHO
Yy KOPHCT WJIM Ha TepeT IIeNie HEMOKPETHOCTH (Servitutes dividi non possunt).
Axo nmohe 1o neobGe MOBIACHOT MJIM TOCITYKHOT 700pa CTBapHa CIIyKOeHOCT
0CTaje y KOPUCT WJIM Ha TePEeT CBUX HOBO(POPMHUPAHUX JEJI0BA HEMTOKPETHOCTH.
Huje moryhe ycraHOBUTH Ci1y>kO€HOCT Ha aTMKBOTHOM Jiesry. OBaj MpUHIMUI Ba-
KM U KaJia ce IpaBo CTBapHE CIIy>)KOCHOCTH BPIIM CaMO Ha jeTHOM JIeNy Karta-
CTapcKe maprene.

AKO ce To/Ienu TTOBJacHO JT00po, CTBapHA CIIYKOCHOCT M JTaJbe OCTaje U
BpILIU CE Y KOPUCT CBUX JICJIOBA MOBJIACHOT 100pa ¢ THM INTO HCHO BPLICHE HE
cMe Ja yBeha Teper Ha mociaykHOM J0Opy (Ha mpUMeEp, aKko je ped o Mpasy Ipe-
Ja3a, CBU BJIACHUIIM C€ MOpajy KOPHUCTHUTH HCTOM IIyTamOM, jep je OOMM Ciry-
xkOeHoCcTH ofpel)eH akTOM KOHCTUTYHCama). AKO CITy>KOCHOCT (paKTHIKH KOpPH-
CTH caMO HEKHMMa O]l HOBO(OpMHpaHHUX Haplielia, BIACHUK IOCITY>KHOT a00pa
MOXe 3aXTEeBaTH OpHcame CIy)KOCHOCTH ca OCTAJIHMX JIeJI0Ba M0/IeJbeHE Taplene
KOjHMa CIY>KOEHOCT (haKTHUYKH BUIIIEC HE KOPHUCTU. 3HAYM, BIACHUK ITOCITYKHOT

21 3akom 0 cTBapHHUM npaBuMa Pemybmmke Cprcke, wr. 200 u 201.

22 «CrnyxO6eHOCT U CTBapHA ¥ JHYHA, KA0 MPABHH OJHOC HMA CTBAPHOIPABHH KAPAKTEp HA
MACHBHO] CTPaHH , Tj. ¢ 0O3UPOM Ha MOCIYKHY CTBap. To 3Ha4M Ja CBaKO KO MOCTaHE BIACHUK
MOCITY)KHE CTBAapU MOpa TPIETH U3BPIIABAKE T€ CIY)KOSHOCTH , @ ICTO TaKo je M CBaKo Tpehu my-
JKaH TO IMOIITOBAaTH, U HE OMETAaTH N3BpaBamke CIy>KOEHOCTH Ha mocirykHoM 100py.» H. 'aBena n
ocranu, CTBapHO IpaBo, cBe3ak 2, 3arpeo, 2007. ctp.16.
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no0pa, y OBOM CIIydajy, MOXe 3aXTE€BaTH Jja CTBapHa CIyKOEHOCT BIaCHUKA IO~
jEAMHOT JieNia TOAEJbEHOr MOBJIACHOr J00pa MpecTaHe, ako CTBapHa ciyxoOe-
HOCT HE CITy’KH 3a oTpebe Tor Jena.

AKO ce moJienu mociyKHo J100po, ciyx0eHoct he TepeTutu cBe HOBO(DOP-
MHpaHe HEeTOKPETHOCTH. AKO c€ CTBapHa CIYXOEHOCT BPIIM CaMO Ha HEKUM
JICIOBUMA TOJIEJbCHE HEMOKPETHOCTH, OHA OCTaje CaMO Ha THUM JIeJIOBMMa Ha
KOjUMa je BpIICHA, a BIACHULY OCTAJIMX Maplena MOTy TPaKUTH Opucame Ciy-
’OEHOCTH Ca CBOjHX HOBOHACTAJIMX MapIeNa.”

[MpuHIMT HEJEeJLUBOCTH CTBAPHUX CITY)KOCHOCTH, BaXKH U y CITy4ajy CYCBO-
june. Ciy>kOEHOCT HE MOXKE MOCTOjaTH Y KOPHCT, OJHOCHO Ha TEPET HMICATHOT
CYBJIACHUYKOT JieNa, Beh y KOPUCT OJJHOCHO Ha TEPET CBUX CYBJIACHUKA. JegaH ox
CYBJIACHUKA, HE MOKE 3aCHOBATH CTBapHY CIY>KOCHOCT Ha CBOM €Iy IOCTY>KHOT
no0pa, HUTH YCTAHOBUTH CITY)KOEHOCT Yy KOPHCT CBOT Jielia Kao MOBJIACHOT 100pa,
a J1a TO He TePETH WJIM KOPUCTH U OCTAIUM CyBanacHuIpMa. Kao mro cyBnacHUK
HE MOXE YCTaHOBUTHU CIY>KOCHOCT Ha CBOM JIeNly MOCIYKHOT J00pa, Tako u Cy-
BJIACHHK TOBJIACHOT J100pa HE MOKE YCTaHOBHUTH CIIy’KOEHOCT y KOPHUCT CBOT Je-
7a, HUTH ce Moxe oapehn mocrojehe ciry:x0eHOCTH y TMOTJIe Ay CBOT Jiena.

Jomr o1 puMcKor mpaBa 10 JaHAC 3a CTBapHE CIYKOCHOCTH BaXKH HAYEIO
na, cayacberociu Ha yuHudOy He modice toctuojaitiu (servitus in faciendo consi-
Stere nequit). BnacHUK mOCITy>KHOT 00pa je 00aBe3aH Ha HEUULCHE (non face-
re) WK TPIUbEHE (pati), TOK je BIACHHUK MOBJIACHOT 00pa oBiarrheH 1a Kopu-
CTH MOCIYXHO J100po, Ha onpehenn HaunH. O0aBe3H BIACHUKA HA HEUMELCIHC
WM TPIUBbEHE KOPECIIOHJMpa MPaBO BIACHUKA IOBJIACHOT JOOpa Ha HCKOPHU-
mhaBamwe mociyxHor a00pa. [Ipema 0BOj 0COOMHU CTBapHE CIyX)OCHOCTU Ce
pa3NMKyjy OJ pealHUX TepeTa Yrja Cajp>KhHA TOJpa3yMeBa HEKY YHHHIOY.
Peaynu TepeTH cy Kao U CTBapHe CIy)KOSHOCTH CTBapHA MpaBa Ha Tyljoj cTBapw,
Koja oBnamhyjy TUTyJlapa pealHOT TepeTa Aa 3aXTeBa OJ BIaCHHKA HEIOKPET-
HOCTH oaroBapajyhy unHuaoy.

N3y3eTHO BIaCHUK MOCITYKHOT T0Opa Moke OMTH oBiamrheH Ha HEKO YH-
WBerbe (Ha mpumep, oip kaBame ypehaja 3a mpoBol)eme Boje, raca, elNeKTPHYHHX
u TeneoHCKUX KabjaoBa U ci1.) KOje uMajy 3a UKJb Ja OJpXKe HOCIYKHO 100po
y CTamy KOje je MmoTpeOHO 3a BPIICHE CIyKOCHOCTU O] CTPaHE BIACHHKA IO-
BIacHOT o6pa. OBe MO3UTHUBHE Pajih-e BIACHUKA ITOCIYXKHOT J00pa Cy Criope-
HOT KapakTepa y OJHOCY Ha MPaBUJIO Jia CYKOEHOCT Ha YUHHI0Y HEe MOXKE TO-
cTojaTd. AKO Ce pagy O caMOCTaJlHOj YMHHUAOM BiacHUKa ontepeheHe Hemo-
KpPETHOCTH, OHJIa HE TMOCTOjH CTBapHA CITY>)KOCHOCT HETO PEATHU TEpPET.

,,Ob0aBe3e Ha YMHUAOY MOTy OMTH cyOcHIujapHe, KOje HACTajy y3 W3BpIIa-
Bambe CIY)KOCHOCTH UITH CYIUICTOPHE, KOje HACTajy Y 3aMEHY 3a KOPHCTH KOje Cy
THTYJapy CIyKOEHOCTH OfTy3eTe™.”

23 :
3aKOH 0 OCHOBaMa CBOjHHCKO-IIPaBHUX OHOCA, WI. 59.
24 :
Y. Pajaunh, om. mut ctp. 348.
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3aKoH 0 OCHOBaMa CBOJUHCKO-TIPaBHHUX OJHOCA MpeBula, 1a aKo je 3a Bp-
LIeH-E CTBAPHE CIIyXKOCHOCTH MOTpeOHO Kopulnheme Hekor ypehaja unu npeny-
3UMame HEeKe pajiibe, TPOLIKOBE OJpXKaBama Tor ypehaja mim mpemy3uMame Te
paame CHOCH BIIACHHK TOBJIACHOT J00pa. Ako ypehaj nimm pagma CIy U U HH-
TepecuMa BIIACHUKA TOCIYXXHOT J00pa, TPOLIKOBE OJp)KaBama Tor ypehaja u
TPOLIKOBE IIPEAy3NMarba T¢ Paabe CHOCE, CPa3MEPHO KOPUCTH KOjy UMajy, Bila-
CHHK TIOBJIACHOT 1 BJIACHHK MOCITYXHOT 106pa.”> BIacHHK Hmocmy)HOr 106pa He
CME 3aHEeMapuBambeM CBOJHX 00aBe3a YIpO3HTH OJpXKaBame ypehaja wmu oHe-
Moryhutu BpIeme ciryKOeHOCTH.

Hanpt 3akonuka y oBOM city4ajy npenBubha npyraduja periema. BiacHuk
MOBJIACHOT J100pa oBjamhieH je Jla Ha MOCIYXKHOM J00py MOCTaBH, OJ[p)KaBa,
OOHOBHM, 3aMEHH M UMa y CBOJHHHM OHO IITO je MOTPEOHO 3a BPILCH-E CTBApHE
cmyx0eHocTH. BracHuk mociykHor 00pa HeMa rmpaBo 1a ynorpedspasa ypeha-
je, MHCTaNanwje u Ipyre MpeAMETe Koje je He MMOCITYKHOM JI00pY TTOCTaBHO Blla-
CHHK TOBJIACHOT 100pa, OCHM aKo HHje APyraurje yroBopeHo.”’

[Ipema HeknM rpahjanckuM 3aKOHMIMMA, aKO 00aBe3a Ha YHILEHE NpeBa-
3WJIa3u OCHOBHY 00aBe3y W He MPEJICTaBIba BUIIIE aKIIECOPHY 00aBe3y y3 MpaBo
ciyx0OeHoctu npenBulena je moryhiHocT ocnobohema oj criopeHux 00aBe3a
HaIyIITabEeM IOCITYKHOT 100pa. 3a OBaKkBY H-ETOBY OJUIYKY HE TPaXku ce carja-
CHOCT THTyNapa ciyx6enocT.”’ Moryhe je 1a BIacHHK HmocyX)HOr 106pa Ha-
MyCTH caMo J1e0 100pa Ha KOME ce BPILH CITy>KOCHOCT YKOJHMKO CE CITYy>KOEHOCT
BPLIM CaMO Ha TOM JIeTy.

Kana je y nmutamy HauwH Bpiiema crBapHux ciyx0eHoctu 30CIIO, mpen-
Buba creneha npasmna. Hajripe y ocHOBHMM HadennMa 3akoHa, MPOKIIaMyje aa
je 3a0pameHO BPIICHE MpaBa CTBAPHE CIIyKOCHOCTH MPOTUBHO IIUJBY PAIH KO-
jer je 3aKOHOM yCTAaHOBJbEHA HIIM IPU3HATA. ™

Crenehe mpaBUito yCTaHOBJFEHO OBUM 3aKOHOM Itach « CTBapHa Ciy»koOe-
HOCT BpIIM Ce HA HAYMH KOJHM ce HajMambe onTepehyje mocayxHo 106po».”
OBo mpaBumIlo, CMaTpa ce 3a jeJHO OJ THIMYHMX, KOja Bake 3a MMPaBO CTBapHE
ciyOeHOCTH, ¥ TI0OJMOBHO ce (popMyIuILe HA pa3IudnuTe HAYMHE, U TO Kao: Ha-
4elo, peciipukyuje, Ha4eIo MOMITEe MOCIYKHOT 100pa, Hauello HajMarber Oll-
Tepehema mocmyHOT Jo0pa, Hauelo OO3UPHOCTH M CIL.-fundus fundo servit.
Hauenne onpende 0 peCTPUKTUBHOM BPILCHY CTBApHE CIY)KOCHOCTH UMajy TO-
TOBO CBU TpaljaHCKH 3aKOHHIIH.

*330CIIO, ur. 50. ct. 2 1 3.
2% Hanpr 3axonnka, 4m.297 c1.2 u 3.
27 AycTpujcku rpajaHCKH 3aKOHUK, map. 483.
3aKoH 0 OCHOBaMa CBOjHHCKO-IIPABHHUX OAHOCA, 4il. 6. CT. 2.
% 33KOH 0 OCHOBAMA CBOJHHCKO-TIPABHAM OHOCHMA, W, 50. ¢T.1.
30 Aycrpmjcku rpaljancku 3axoHuK, map. 484, [paljancku 3axomuk 3a Kuexesuny Cpbujy,
map. 345, Hemauku rpahancku 3axonuk, nap. 1020, llIBajuapcku rpal)aHcku 3aKOHUK, 4wi.737.
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[Tpema oBoM Hauemy ciIy>KOECHOCT ce MOpa U3BPILABATH Civiliter IITO 3Ha4M Jia
ce MpaBo CBOjHHE BJIACHUKA ITOCITYKHOT' 00pa Mopa LITO je Moryhe BHILIe ITECTH.

IIpema Hamprty 3akonmka, «CTBapHa CIIy>KOCHOCT BpPINK C€ Y CKIIATy ca
HBEHOM MIPUPOAOM M TIOoTpedaMa paau KOjUX je 3aCHOBaHA M TAaKO Ja IITO Mambe
onrepehyje mocnyHo 100po, orpannyaBajyhiiu HEroBOr BaCHUKA CaMO KOJIH-
KO je MOTPeGHO 3a OCTBAPEH-E IIJba CITyKOCHOCTH.» |

Bpieme cTBapHe ciy0eHOCTH y CKJIaly ca MPHUPOJIOM U motpebama, pa-
I KOj€ je CIy>KOEHOCT KOHCTUTYHCAaHa 3HA4M JIa TUTYJIAp IpaBa CIIy>KOCHOCTH
He OM CMeo J1a je BPIIY Ha HAYMH Jia IPYTOM MPOY3POKYje MITETY WK Ja MOCTY-
a MPOTHBHO [UJbY U CBPCH PAJIH KOje€ je CIyKOCHOCT yCTaHOBJbEHA.

CTBapHa CIly*0€HOCT ce MOpa BPILINTH, OO3UPHO U MaXKIHHBO, > HA HAUMH
KOjU TUTYyNapy mnpasa oMoryhaBa 3a0BoJbeH-€¢ MOTpeda pajn KOjUX je OHa Ha-
cTania, alm y3 HajMame Moryhe onrepeheme mociyxHor 100pa, Tj. MaKCUMaTHe
MOIITE/IC TIOCITYKHOT 100pa.

[IpaBy THTyNIapa cTBapHE CIyXKOCHOCTHU J1a je BPLIM PECTPUKTHBHO, OJr0-
Bapa o0aBe3a BJIACHHWKA IMOCIYXKHOT 0Opa N1a He CME YMHHUTH HUIITA IITO OU
oHeMOTyHHIIO WITH OUTHO OTEXKAJIO BPIICHE CIYKOSHOCTH.

O06uM oBnamhera BJIacHUKa OBJIACHOT 100pa ofpehyje ce akToM 3acHUBamba
IpeMa yIicy y jaBHOM PErucTpy, OfH. CXOHO rmotpedama nosiacHor 100pa. Ooum
CTBapHE CIy>KOEHOCTH TPOIINpPYje CE CXOAHO M3MEHEHHM MOoTpedaMa MOBIACHOT
J00pa, HACTAJIMM HOPMATHMM Pa3BOjeM HAuYMHA HEroBe yrmoTpede, OCHM aKo Mpo-
LIMPEE HECPa3MepHO TEPETH MOCITYKHO J0OPO HEro MTo KOPUCTH MOBIACHOM J0-
Opy. Bimacauk mociry>kHOT 100Opa riMa TpaBo Ha yBehame HakHajIe 3a yrnoTpedy cpa-
3MEPHO MPOIIUPEHY OOMMA CTBAPHE CITY)KOCHOCTH. Y CYMEbH, O0OMM CITy:KOSHOCTH
onpehyje ce mpema notpedama yobHUajeHIM 3a TaKBa TIOBIACHA J00pa.”

BracHuk moBnacHor 1o0pa MoXe, O CBOM TPOIUIKY, U3MEHUTH MECTO U Ha-
YHH BPIICHa CITYKOCSHOCTH, aKO Ce THME 3HATHO HE MOropIiaBa MoJI0¥kKa] BIaCHHU-
Ka TOCIYKHOT 00pa. AKO ce M3MEHOM MecTa WIM HadhHa BpIICHa CIyKOeHO-
CTH MOTOPIIIaBa MOJI0XKa] BIACHUKA MOCITYKHOT 100pa, BIIACHUK TIOBJIACHOT 100pa
IyTyje IpIMEepeHy HaKHaIy BIACHUKY ITOCTYXHOT J00pa aKo je Ciry>KOeHOCT cTe-
yeHa 0Oe3 HakHaje. [[poMeHOM HavWHA BpIICHA CTBAPHE CIYKOCHOCTH TMOJO0XKA]
Tpehux JIla He MOKe ce MOropIIaTH 0e3 HEroBe CarllaACHOCTH.

VY cnyuajy OWTHEe IpoMeHe JOTaJlalllier HauYMHA BpIICHa CTBapHE CIy-
KOeHoCTH, MOTH(UKAIIMja CITy>)KOSHOCTH, j& MOMYIITEHA CaMO Ha OCHOBY CIIO-
pasyMma u3mMmely BIacHWKa MOBJIACHOT M MOCITYXHOT J00pa Koju Mopa Ja ce 3a-
KJbYUH y TTUCAHOM OOJINKY. AKO O C€ IPEHHAYCHH-EM BpITICHha CTBAPHE CITyKOe-

3! Hanpr 3axonnka, wr. 301 cr.1 1 2.

32 Bumm uin. 206. 3akoHa 0 CTBapHMM mpaBuMa Pery6iuke Cpricke, «oBmamheHnK npaBa
CITy’KOEHOCTH MOpa IIPU M3BpIIaBamy CBOjUX OBNamhema MOCTYNAaTH y CKIamy ca MPHPOJIOM H
CBPXOM CITy>KOGHOCTH U fiadic/bugo, Aa IITO Mamke ONTepehyje mocmykHy cTBap.»

33 Hanpt 3akonuka, wi. 299.
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HOCTH OMETAa0 JOTaJalllbi HAYWH BpIlckha 3a Tpeha Nuia, Taja je moTpeOHO
MpUOABHUTH U IHHXOBY CArJIaCHOCT.

BracHuk mociyxHOT 100pa MOKe, aKO je BPIICHE CTBAPHE CITYy>KOCHOCTH
MOCTAJI0 OTEXAHO 3a MOCIYKHO 0OpO, O CBOM TPOIINKY JIa OAPENN JAPYTHU JEO
CBOT' 00pa WM JIpyro cBoje 100po 3a BpLICHE CTBApHE CIIYKOCHOCTH, TIIE MY
BPIICHC HE IIKOAU WM My Mame IIKOJH, aKO THME 3HATHO HE OTEXaBa HEHO
BpIICHE BJIACHUKY IOBJIACHOT J0Opa. Y rope HaBEICHOM CIIy4ajy BpIICHE
CTBapHE CIIY’)KOCHOCTH MOXE ce MPEMECTUTH M Ha Ao0po Tpeher nuia, ako je
F-ETOB BIACHUK Ca THMe cariacas.” [IpaBo MpeMellTama BpIIeha CTBAPHE CITy-
XOCHOCTH C€ HE MOXE UCKJbYYMTH HHUTU OrpaHnduTd. U y ciydajy CBOjUHCKE
CITy’)KOCHOCTH MOXKE C€ TPAKUTH MPEMEIITAkhE CTBAPHE CITYKOCHOCTH.

MoryhHOCT IpeMemTama BpIiekha CTBapHE CIIYKOSHOCTH TIpeiBrleHa je y
MHOTHM rpaljaHCKMM 3aKOHHIHMA,>> OCHM y AyCTPHjCKOM rpaljaHCKOM 3aKOHH-
Ky u ['pahanckom 3akoHuky 3a Kuexesuny Cpoujy.

AKO je BpIIEHhE CTBApHE CIYKOCHOCTH MOCTAJIO TPAjHO HIIM NMPUBPEMEHO
Hemoryhe 300r HenpenBHJBUBUX OKOJIHOCTH, CyJ hie Ha 3aXTeB BIAaCHHKA IO-
BJIACHOT, OJIHOCHO TIOCITY>KHOT JI0Opa MPOMEHUTH CaJpPXKHHY, HAYUH, OJJHOCHO
Mepy BpIICH:a CTYKOSHOCTH aKO Ce THME MOYe 3a10BOJBUTH HcTa roTpeba.”

W3 Havena momTesie MOCTYXXHOT J100pa, MPOU3MIIa3H U MPaBO BIIACHUKA
MTOCITYKHOT ToOpa Jla He TO3BOJM IHpeHke o0mMa ciayxkOeHoctn. Ha mpumep,
aKo je yroBopoM yTBpheHa CIy:KOCHOCT Tpesia3a Imeluie npeko Ttyher
3eMJBHILTA, TUTYJIAP CIYKOCHOCTH HE MOXKE MPEeTa3uTh ayTOMOOWIIOM, WM Te-
pati cToky. U Haia cyicKa mpakca CTOjH Ha OBOM CTAHOBHINTY.

3 Hama cyncka mpakca, o3uBajyhi ce Ha HErOCTojambe 3aKOHCKe ofpende, Ayro Hije MpH-
3HaBaJIa PABO MPEMEIITama CIIYyKOCHOCTH, M je y MOCcJeImhe BpeMe Moyesa J1a Ta Mpu3Haje.
«/la 61 moLIIO O M3MEIITaba IpaBla CiIykKOSHOCTH MpoJia3a ca jeJHOT Ha APYTH IpaBall, TYXH-
Jal Mopa CyAy MpY>KUTH pelieBaHTaH JI0Ka3 Jia je TY)KeHHKY 00e30e10 IpaBo cTBapHe ciyxoe-
HOCTH TIpoja3a npyrum npasuem». (IIpecyna Anenannonor cyna y Kparyjesiy, k. 11 188/2010
(1) om 5.2.2010. rogune, Paragraf Lex)

3 Opaniycku rpahancky 3akoHuK, wi. 701. Hemauku rpahancku 3akonuk, map. 1023, Ura-
nujaHcky rpahaHcky 3akoHuK wi. 1068, OnmTy nMOBHHCKH 3aKOHUK 3a Kwaxesuny Lpray I'opy,
4. 168. npeasubhao je cnenehe: «Ko nMa Ha Heunjem J00py mpaBo mociayxja (CinyKOeHOCTH), OH
Tpeba 1 He MIpomyITajyhn HUIITa O CBOT MpaBa, Ja Ce ca BUM IOCIYXY]je, TaKo Kako he Tteper
mTo je Moryhe OWTH JTaKIIM BIACHUKY MOCTYXHOT 1o0pa. Lllta Bume, ako ce Hale na O6u 3a Bia-
CHHKA TIOCITY)KHOT 100pa Jakie Ouiio kajga Ou ce MpeHuo IMyT, japak win mro Beh Oyxe na Huje
onpeljeHo 3a BpIIeHE MOCIyKja, Ha IPyro MECTo MCTOT 100pa, a To He Oy/ie HE3r0AHO roCroaapy
MOBJIACHOT J100pa, OBaj ce TOME MPEMEINITajy MPOTUBUTH He Moxe. U camo ce coboMm pasymuje, 1a
npeMernTaj Tpeda Tako yAeCHTH Kako of Tora Hehe OMTH mITETe Cycjeauma, OHMIIo IMOBJIacHOT OH-
JI0 TIOCITYKHOT 100pay.

3% Haupr 3akonuka, wi. 303-304.

37 CryxGeHoCT Mponasa 3ampexHNM BO3HIOM 00yXBaTa M MPaBO MPOJIa3a MOJbONPHUBPEI-
HUM MallliHaMa, ako TO JOIYIITa IIUPUHA MyTa, o nocTojehoj ciry:xbeHocTH, a ako He IOMyIITa,
MOpa ce TPaXXHUTH Hpoimpeme ciayxoeHoctu. (Bpxosuu cyn Cpbuje, Pes. 3564/95, ox 9.10.1995,
[IpuBpenuuk 6p.172, Paragraflex)
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Danica Popov, Ph.D., Full Professor
University of Novi Sad
Faculty of Law Novi Sad

An Easement in a Future Codification of Civil Law

Abstract: Easement means, a right enjoyed by the owner of land over the
lands of another: such as rights of way, right of light, rights of support, rights to
a flow of air or water etc. The dominant tenement is the land owned by the pos-
sessor of the easement, and the servient tenement is the land over which the
right is enjoyed. An easement must exist for the accommodation and better en-
joyment to which it is annexed, otherwise it may amount to mere licence. An ea-
sement benefits and binds the land itself and therefore countinious despite any
change of ownership of either dominant or servient tenement, althought it will
be extinguished if the two tenemants come into common ownership.

An easement can only be enjoyed in respect of land. This means two par-
cels of land.The principles on an easement are:

First there must be a «dominant tenement» and a «servient tenement».Do-
minant tenement to which the benefit of the easement attaches, and another
(servient tenement) which bears the burden of the easement.

Secondly, the easement must benefit the dominant tenement. An easements
can not consist of doing something for servient tenement.

An easement shall be done in accordance with the principle of restrictions.
This means that the less burden the servient tenement. When there is doubt
about the extent of the actual easement shall take what easear the servient tene-
ment. The new needs of the dominant estate does not result in the expansion of
servitude.

Draft Code of property and other real estate, provides for the possibility
that the same person may be the owner of the dominant and servient tenement.
Draft Code all easements divided into real, personal, real-personal and ease-
ment construction. Draft Code regulates all types of easements in great detail.

Key words: ecasement, “doninant tenement,” ‘“‘serviant tenement,” Draft
Code of property and other real estate.
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