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HEJOCTALU JIETUCIIATUBHO-TEXHNYKOTI'
OBJIMKOBAA TIPUCTAHKA ITOBPEBEHOI' KO/JI
TPI'OBUHE JbYIUMA: 1A JIN ITAJIEPMO
[TPOTOKOJI 3BABPABYIE ITPOCTUTYLIUTY?

Casxceinak: Ilucay ce y pady 6asu iuitiareem tpuciuanxa iogpefenol na
ceKcyanno u paoro uckopuuthasarse y oopedbama Illpoiioxona o ciipevasary,
cy3bujarey u Kaxcrasarvy Wpiosure oyOUMa HaApOUUIO HCeHaMa U 0eyom Ha
Koneenyujy VH o wupancnayuonainom opianuzoéanom Kpumunany. Hciipasicy-
Jyhu tipetuiiociuasky Ha Kojoj ciioju éefiuna y nayyu, a ipema Kojoj nuje moiyhe
da fiacusnu cybjexiu KpusuuHoi oena upucitane Ha uckopuuthasaree, ucay Ha-
a3u 0a AeTUCAATUUBHO-TUEXHUYKO 00UuKo8are odlosapajyhux oopeddu [lpoitio-
Kona Huje 3adosowasajyhe. Hzjeonauasare ceux HAUUHa u3epuiersa paorwe wp-
fosune myouma Huje noiuuku moivhe. Hemoiyhe je yuunuiiu jeonaxum oejciueo
iipunyOde uau obmane ca 0asarbem Uiu Upuxeailiarbem maidepujaime Kopuciiu
Kao HA4uHa usspuiersa paore piosure /byouma Ha 0aearse Upuciianka Koo
myou. Ilpsa dsea ykonuko cy yioiipebbenu K00 ceKcyarnol uckopuwhasarea 6o-
de Cuno8arsy ymeciio mpiosunl bYoumMd, Wito je Upasnoooimaiicka upeipexa
waxeom netuciaimunomiexuuxom upuciuyity Ipoiwioxona. /[pyiu modsce 00u-
Wy WplosuHY HbYOUMA, Upema OHOM Cillo je Oaito odpedbama Illpoiiokona, aiu
Hucay dpuiosapa 08oMm peuiery ca osuyuja kpumunaie ioauiuuxe. Kaoa je y
Uuitiary UpUCTUanak UacugHol cyoOjeKia Ha ceKcyanHo uckopuwhasare makaes
NETUCTATUUBHO-TUEXHUYKY UPUCTUYE 3a0parbyje KIacuuHy Upociiuiiyyujy, a kaoa
je y iuiiarby paono uckopuwhasarse o0pedda 3amervyje maidepujaiiy Haipady
KAo K/oYYHU MeXanusam Koju ypehyje oOnoce na wupocumiiuma paoxe craie ca
KPUBUYHOUPABHOM UPUHYOOM.

Kuwyune peuu: Tpiosuna myouma, Ilanepmo iipoitiokon, HOMoUexHUKa,
KPUMUHAHA TOMUTHUKA, Upuciuanak tospehenol, cexcyanno uckopuuihasare,
paono uckopuwhaearve
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VBOJI

[Murame nma mu je moryhe nma macuBHH CyOjeKT MpHICTaHE Ha HAMEpaBaHO
uckopumhaBame je BeoMa 4ecTO paclipaBibaHa TeMa KOJ TPrOBUHE JbYIHMA.
[Ipunukom uspane Ipoiniokona o cyzdoujary u Kaxcrmasaryy mipiogune pyou-
Mma, Hapouuinuo rxcenama u oeyom (y nameMm tekcry: [Ipotokon) Ha Koneenyu-
Jjy YH o iupancrhayuonannom opianu3o8anom KpumuHaiy J1eo oapende Tpro-
BUHE JbyMMa O IPHCTAHKY je OJIHEO HajBHIINE EHEPTHje U TpyAa.  YIJIaBHOM Cy
ce HayYHH CTaBOBHU O KMy KpHUCTalucain” y ABa cMepa. CTaBOBH Cy ce Mpeno-
MHJTU Ha TIUTaly J1a 1 je Moryhe ma Heko Oyje ,, KpTBa TPTOBUHE JbyIUMa KO
j€ CBOjOM BOJHOM MPHUCTAO Ja C€ YIYCTH Yy CEKCYaIHO OJHOCHO PagHO HCKOpPU-
whasame. [IpBu cTaB ocHOBaH je Ha aprymeHTUMa ciio0one n30opa OZHOCHO
cinoboe yormTe (40BEK je cia000maH 1aa caMm Oupa, 1a ce ompeaenn), ciodose
KpeTama (4oBeK je cioboman na ce kpehe rae xohe), cinobone npuspehuama
(uoBek MOXKe Ja caM o[uTydd yuMe he na ce 0aBH), jeTHAKOCTH Ipea NPaBHUM
MOPETKOM (ITPOCTUTYTKE Cy AAJEKO BHIIE CYOjeKT Y KPHBHYHOM ITOCTYIIKY CaMO
3aTo IITO HYy/E CBOjE YCIyre HEero MyIKapiy KOju pUXBaTajy Te MOHYJE LITO
je HejeJHaKOCT Mpe]] OPETKOM), MpaBa Ha IMPUBATHOCT (IITa YOBEK Pag y CBO-
jOj MPUBATHOM XKHBOTY je merosa cTeap)’ u 3a0pana TMCKpUMHHAIH]jE (TIPOCTH-
TylnHja Mopa Aa Oy/ie JierajlaH TO3UB Kao W CBaKU APYTH U J1a C€ YPEAH PalHuM,
a He KpuBHYHMM TpaBoM).” OBaj CTaB je OCHOBAH Ha MOJAIMMA HCTPAKHUBAA

! Pasior 3a 080 y 106p0j MepH jecy MOTHO OCHOBAHE MPEAPACY/E O TPrOBHHU JbYIUMA KOje CY
Owe noayiora 3a u3pay oda akTa. ,,)KpTBe® TproBUHE JbyIMa Cy JKEHE, a OHE Kao cliabe HeMajy Mo-
ryhHocT J1a Ha Hewro npuctany win He. C npyre crpane y [IpoTokoiy 0 KpujyMuapeHHM MUTPaHTHU-
Ma HeMa IIOMEHa O MPHUCTaHKY Ha Kpujymyapeme. OBO CTora ITo Cy KpHjyMYapeHH MUTPAaHTH My-
MIKApIH KOjU TPaXke PEeIIere 3a CBOje eKOHOMCKE MpoliieMe M caMu OTydyjy Aa MyTyjy MPeKo Tpa-
HMIIA, a KaJla CTUTHY Ha oJpeauIuTe, Oyayhu aa cy jaku, He MOTIa/ajy oA BIacT Kpujymuapa: Kara
Abramson, Beyond Consent, Toward Safeguarding Human Rights: Implementing UN Trafficking
Protocol, Harvard International Law Journal, 2003, No. 2, p. 479; Ciuro u Munuh: ,,Bpiieme kpu-
BUYHUX JIeJIa je MyIIKU (DeHOMEH, aJli ce He MO)Ke 3aHEeMapuTH HU ydenthe jKeHa y BpIICHY KpPHBHY-
HHX Jlena, MoceOHO y HeKUM BHIOBHMA KpuMuHanutera.”: ViBan Mumuh, Ciieyugpuunociniu oonaia-
rpa uzepuIerba Ka3He 3aiieopa u ipumene mepe dpuineopa ¢ 003upom Ha iwpyOHohy u auynocin
scene, 300pHUK pagosa [IpasHor dakynrera y Hoom Cany, Op. 2, 2014, ctp. 447.

% Fitzpatrick oBy mozeny Meljy akTHBHCTHMA 3a Jby/ICKa TPaBa HA3MBA ,,0LITPOM H IyGOKO
ykomaHoMm mm3MmoM‘: Joan Fitzpatrick, Trafficking and a Human Rights Violation: The Com-
plex Intersections of Legal Frameworks for Conceptualizing and Combating Trafficking, Mic-
higan Journal of International Law, No. 4, 2003, p. 1153.

3 Ibid., p. 1150.

* Alexandra Bongard Stremler, Sex for Money and the Morning After: Listening to Wo-
men and Feminist Voice in Prostitution, University of Florida Journal of Law and Public Policy,
1994-1995, No. 1, p. 193-194.

3 Shelley Case Inglis, Expanding International and National Protections against Traffic-
king for Forced Labour Using a Human Rights Framework, Buffalo Human Rights Law Re-
view, 2001, p. 87.
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KOja TOBOpE J1a BEIMKH OpOj OHMX KOjU Ce YIYCTe Y JIaHaIl TPTOBHUHE JbYJHMa TO
paze cBojoM cioGoaHOoM BosboM.’ JIpyrH cTaB Koju He mpusHaje Moryhmoct
MPUCTaHKa Ha UCKOpHIIhaBamke OCHOBAH je OKO apryMeHaTa Ja HUKO HE MOXKe
Jla IpUCTaHe Ha CBOje MopobsbaBame.’ OBO CTOra IITO je MPUCTAHAK, YaK U Kaja
IIOCTOjH y CMHUCITy CT0GOIHO M3pakeHe Bosbe, m3Hyhen yriseraBamem.’ U kaga
HUje Ouno ¢u3MUKe MpHUHYJE 3aCTYHHHULU OBOT CTaBa TBpAE Ja je NPUCTaHAK
Hemoryh Beh je yBek u3HyleH TemkuM npuirkama (MHade MPOCTUTYTKE He OU
Oure jkeHe ca JHa JPYIITBEHE JIECTBHIIE KOjeé MMajy HajMame MoryhHocTH).
OBHM cTaBOBH Jpke Ja Ou 1ojaM IPUHYAE MOpao Aa ce MPOLINPH nopea Gpusnd-
K€ M TICHXOJIOIIKE  Ha eKOHOMCKY TPHHY/LY.

[TpucraHak ce U3PUUYUTO CIOMHUI-E Ha ABa MecTa y [IpoTokony u To Ha
HA4YMH KOjU HABEO 3arOBOPHHUKE MPBOI CTaBa Ha momucao Aa je [Iporokon y
MPETXOJHO MMOMEHYTO] paclpaBy ONPEACTHO 3a HHXOB IPUCTYIT OBOM IHTa-
By. JIpyruM pedrMa 3aroBOpHUIIM MPBOT CTaBa Cy MOMUCIWIN J1a Cy Y TIpaBy
kana tBpAe na [Iporokon octaBiba MOTYhHOCT Aa ce mMpUCTaHE Ha COICTBEHO
PazIHO OMHOCHO CeKcyanHo mckopuuthaBame.’ 3amaTak OBOT paja jecte aa Hc-
TpPaXXH J1a JIU j€ OBaj 3aKJbydYaK, 10 KOjer ce J0Jla3W Ha MPBHU MOTJEN, Ta4aH?
Hdpyrum peunma tpeba uctpaxuTu aa au [IpoTokos, koju BepoBaTHO Kpehe of
NPETIOCTaBKe Aa je Moryhe mpucraTH Ha CEKCyajaHO M PaJHO MCKopuinhasa-
Be, TO 3aucta u nponucyje? Jla 6u ce 7ao 0AroBOp Ha OBO MHUTAEkE MOpa ce
CarieNaty JeruCIaTHBHO-TEXHIKH NPHCTYII [TpoTrokona mpUCTaHKY IMOBpe-
henor.

% Nora Demleitner, The Law at a Crossroad: The Construction of Migrant Women Traf-
ficked into Prostitution, published in: David Kyle & Rey Koslowski, Global Human Smuggling:
Comparative Perspective, Baltimore, 2001, p. 264; Allison Murray, Debt-Bondage and Traffic-
king: Don’t Believe the Hype, published in: Kamala Kempadoo & Jo Doezema, Global Sex Wor-
kers: Rights, Resistance and Redefinition, New York, London, 1998, p. 57, HaBeneHo mpema:
Kara Abramson, op. cit., p. 484; Janie Chuang, Redirecting the Debate Over Trafficking in Wo-
man: Definitions, Paradigms and Context, Harvard Human Rights Journal, 1998, p. 84.

7 Susan Tiefenbrum, Saga of Susannah — A U. S. Remedy for Sex trafficking in Woman:
The Victims of Trafficking and Violence Protection Act of 2000, Utah Law Review, No. 1,
2002, p. 122.

8,V aMepHuKoM MPaBHOM OKPYKEHy NPHCTAHAK j KIbYdIHH (aKTOp y OIy4HBAY [ JIu
KpIIEee JbYICKUX TpaBa mocToju. Ha oBaj Ha4uMH je nenuHa Jpyackor Ouha cBeneHa Ha BOJbY, Ha-
Mepy U IPHCTaHaK, Kao Jia je TO CBE ILITO YHHH KpIIeHe JbYICKHX MpaBa. Jbyacka BoJba je yraoHu
KaMeH JnbepaiHe MpaBHE TEOpHje KOja YMHH IOjeMHIA CPeIUIIBUIIOM 3amagHe MOCTaBKe Cy-
OjexTHBHHX NpaBa. Ha oBakaB HaumH juOepanHa TeopHja IpaBa He y3uMa y 003Hp YIieTaBame,
CTame KJIaCHe HaJMONM Koje je TOJMKO CBENPHCYTHO Ja 3a3MBa IPHUCTAHAK, TAjHU JIOTOBOP HIIH
Heku o0nuk capanme yriserenux.: Kathleen Barry, The Prostitition of Sexuality: The Global
Exploatation of Woman, New York, 1995, p. 23-24.

° Tumuuan crenbeHuk oBor crasa je Doezema: Jo Doezema, Who Gets To Choose? Coer-
cion, Consent and UN Trafficking Protocol, Gender and Development, 2002, No. 1, p. 24.

1 VIma BHme cuTyanmja y KojuMa je MeljyHapoIHa 3ajeHHIA CXBATHBIIN OMACHOCT OJ] He-
KOT' BUJIa PEKOTPaHIYHOT KPUMHHAIIMTETa CTBOPIJIA cTparerujy 6opoe IpoTHB mera. Takas je u
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1. Jesuuko yooruvyaBame npuctanka nospehenor y Ilporokosy

Y nmospy MeljyHapoaHOT KpUBHYHOT TIpaBa, Koje je Kpajibe Heypehero u He
CHCTEMaTHU30BaHO U TJE je jeHO OJ NPBUX HAYUYHUX MUTAma CaipiKaj OIMIITEr
mojMa Mel)yHapoaHOT KpUBHUYHOT JieNa, Hje UCKJbYYEHO Ja ce MPUCTaHaK I10-
BpeheHor mojaBu y JIErHCIaTHBH a a HKEeroBa Ipasa yiora Huje jacHa. [Ipoto-
KOJI je ynpaBo TakaB akT. [Ipucranak moBpeheHor ce U3puunuTO MOMUEE HA BA
Mecta y Ilpotokouny. IIpBo ce y Tauku (a) craBa 1. unana 3. [Iporokona kaxe aa
je cBpXa HayMHa M3BPLICHA PaAbe TPrOBUHE JbYANMA!

,»-..J1a OU ce 00e30e/110 pucTaHak Jjuia aa Oyae uckopuirheHo™ .

3arum ce y Tauku (0) craBa 1. unana 3. [Iporokorna HaBoau fa:

I [pUCTaHaK >KpTBE TPrOBHHE JbyMMa Ha HaMepaBaHO MUCKopHIThaBambe...
...Je HeBaXKaH KaJia je pajma U3BpIlIeHa HAa HAYMH NpeaABUleH TaukoM (a).

PenaTuBHO je mako 00aITUTH MPETIIOCTABKY Ja j¢ Y TUTamky OCHOB HCKIbY-
4yewa npoTuBnpaBHocTH. Kpajibe Ou OMO HeoOMYaH JETHCIaTUBHO-TEXHHYKU
npuctyn [Iporokona e ce 0 meMy H3pHUUTO ToBOpH. OCHOBH HCKJbYYCHA
MPOTHUBIIPABHOCTH CE YTIaBHOM HE MPOINKUCYje U3PUUHUTO Y aKTHMa, TO je y mpa-
By Hemoryhe, Beh ce BUXOBO OOJHMKOBamE MpPEMyLITa TyMadewkhy HOPMH U
m1xoBoM MeljycoGHoM oxmocy.'' Takole, mpucranak ce y IIpoTokony 10Boau
y BE3y caMo ca jeIHUM ejeMeHToM Ouha nena, a ja 61 OO0 OCHOB HCKJbYUeHha
MIPOTHBIIPABHOCTH MOPao OM J1a ce OJHOCH KaKO Ha pajiiby, TAaKO U Ha MOCIeIu-
1Ly jep OHM TeK 3ajeHO YHHe HoBpeay no6pa.'> Kao mocneme Tpeba Harmacutu
Jia je y caBpeMEHOM KPHBUYHOM MpaBy BEJIMKOM OpOjy cilydajeBa OH HENOTpe-
0aH jep ce HApPOUMTHM JICTUCIATUBHO-TEXHUYKUM MEXaHW3MHUMa HPUCTaHKOM
noBpeh)eHor MoKe ¥ Mpe HCKIbyUeHha MPOTUBIPABHOCTH UCKIJBYYHTH TpeIBulje-
HOCT Jiena y 3akoHy. Tako ce mpucTaHak noBpeleHOr Moke MCKOPUCTUTH Kao
OCHOB HCKJbY4€Ha MOCTOjarhba KPUBUYIHOT JIeJIa KOJI OHUX KPUBUYHHUX JIENa TIe
j€ OACYCTBO MPUCTaHKa OJHOCHO MPOTHBJbEH-E (M3pUUUTO MM MpehyTHO) eie-
menT G6uha mena."” To je ciIydaj KO OHMX KPHBHYHHX JENa e je IPHHY/IA je-
JaH on eneMeHara Ouha wnu ce 3axBaJbyjyhiu TpUCTAaHKY HEKO JIEJI0 HE BPIIH
HeoBnanrheHo, IITO je KOJ HeKuX Jelia o0aBe3aH eIeMEeHT 6uha.'* Tako ce no-
Ja3u 10 Apyre MoryhHOCTH a To je oHa Ja je mpucraHak nospehenor y IIpoto-
KOJIy OCHOB MCKJbyU€Hha [I0CTOjaha KpUBUYHOT fenia. OBa npeTnocraBka ou ou-
na 60Jba M 3aTO IWTO OM ce U30ErIIo aBame 0JIrOBOPa Ha CIIOKEHO NUTAkE KOje
ce yBEK jaBJba KOJ NpPHUCTaHKa IOBPEEHOI Kao OCHOBA MCKJbYY€Ha MPOTHUB-

tepopusam: Tama Jlykuh, Bopéa iipoiniue gpunancuparma iwiepopusma: ipumep Llianuje, 360p-
HUK pasoBa [IpaBHor dakyntera y HoBom Cany, 6p. 3, 2010, ctp. 353.

" ®©pamo Baunh, Kpusuuno iipaso — oiihu ouo, 3arpe6, 1980. crp. 193, 203.

12 Toma XKusanosuh, Kpusuuno iipaso-oiiminu deo, beorpas, 1910, crp. 108.

13 Ibid., ctp. 110; Cranko ®pauxk, Teopuja kasnenor ipasa, 3arpe6, 1955, crp. 131.

' 30pan Crojanosuh, Kpusuuno ipaso-oimisiu deo, beorpan, 2013, ctp. 158.
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MPaBHOCTH, a TO je KOJ KOjUX MPaBHUX JIo0apa MPU3HATH OBO MPaBO, a KOJ KO-
jux He."” YIpaBo TProBUHA JbyIMMA HMa K0 je[HO O]l CPEICTaBa H3BPIICHA Pajl-
We npeaBulieHy npuHyay. [IpoTHB OBOTr pelliera FOBOPH YWILCHUIA Jla je Ba-
HOCT IPUCTaHKa, Kako Kake Tayka (0) craBa 1. wiaHa 3. H3pUYNTO UCKJbYUCHA.
Ha Taj HauMH M3pUYMTO ce He JI03BOJbaBa MOTYNHOCT Jla ce MPUCTAHKOM IOBpE-
heHor McKIby4e HAUYMHM OJHOCHO CPEICTBA M3BpLICH:a palmbe YMMe OM U cama
panma Onina NCKIby4eHa, a ca ’hOM O OMIIO MCKJBYYEHO U MOCTOjarhe KPUBUIHOT
nena. OBakBa JierUcIaTUBHA TEXHHUKA j€ ca Pa3JIoroM JIOBENa HayKy Y MOJIOXKaj 1a
ITIOCTaBH TMHUTAEC J1a JIU je YOIrTe Moryhe /1a ce HeKO YITyCTH Y MPOCTUTYIH]Y a
na He Oyne 3axBaheH oxpendom [IpoTokona o TproBunM Jbyanma’?

Buaum ce na octaje 0OTBOPEHO MUTAmE KOja je yiiora nprcTaHka moBpeheHor
y IIpoTokony ogHOCHO TONa3Ha MOCTaBKa Mo K0joj je Moryhe mpucratu Ha uc-
kopuirhaBame je 1moJ 3HaKoM nuTama. Crora ce Mopa npehu Ha aHaU3y cajp-
aja mpucTanka noBpehenor y ase oapende Ilpotokoma. Ona he nokaszatu na je
npBa ojpeada NeTMMUYHO, a ApYyTra MOTIYHO JIOTHYKH HEOCHOBaHa.

2. lIpucranak y Tauku (a) crasa 1. yiana 3.

Tako Tayka (a) TOBOPH Ja Ce HAUMHH U3BPILICHA PAJe KOPUCTE Y CBPXY
,,00e30ehuBama“ npucranka. J[pyrum peunma macWBHH CyOjeKT NpHUCTaje Ha
uckopuhaBame y MPUCYCTBY CHIIE, MPETHE WK JAPYTHX O0JIHKA MPUHYJE, OT-
MUIle, mpeBape, oOMaHe, 310yrnorpede Mohn mnm Tyhe Hemohw, naBama HIH
prMarba HOBLA WK Apyre KopucTH. ['pemika kojy oBae unHe nucuu [Iporoko-
Jla jecTe y u3jeHavyaBamy BUIIE IO IPUPOIHU Pa3IMIUTUX CPEACTaBa U3BpIICHa
pamme.'’ Kako ce MOTY y MCTy paBaH CTAaBMTH IPMHYIHH H NPEBAPHU HAUUHHU
W3BpIIEHA Pallibe TPrOBHHE JbYANMA, KOJU 110 TPABIITY MOHUINTABA]Yy MpPUCTa-
HAaK, ca JaBamkeM HJIM IIPUMaheM HOBIIA MITU JIPYTe KOPUCTH, KOjU HE TOHMIIITA-
Bajy npucTaHak, Beh ynpaBo cymnpoTHO, 3acHuBajy ra?'® Jemquno 61 ce Koa oBor
JpyTror MOTJIO paclpaBibaTH o ,,00e30ehuBamy MpucTaHka™, a KOJ NPUHYAHUX U

15 PagoBamoBuh apsxu 1a je Hemorylie 1a ce IOCTABH jefaH KPUTEPHjyM jeIHAK 3a CBA KPH-
BuyHa Jnena: Munom PanosanoBubh, Kpusuuno iipaso C®PJ-oiiwiniu oeo, beorpan, 1976,
ctp, 106.

16 ...neHHHMIM]A je, y Haduemly, JOBOJFHO OTBOPEHA 13 OOYXBATH CKOPO CBAKOT KO j& HH-
BOJIBUPAH y CEKCyallHy MHIYCTPH]jy Kao KPTBY TProBHHe JbyauMma.*: Anette Brunovskis, Rebecca
Surtees, Agency or Illiness — The Conceptualisation of Trafficking: Victim's Choices and Beha-
viours in the Assistance System, Gender, Technology and Development, No. 1, 2008, p. 59.

'7 OBo mpumehyje 1 Chuang kaza muure aa MOCTOje ,,...pA3THUNTE BPCTE IPHHYIHAX CHATA
KOje MOTY Jla yTU4y Ha ’eH [keHuH] npucraHak.”: Janie Chuang, op. cit., p. 84.

8 OBo mpumeliyje 1 Sullivan kaga kaxe aa ce IIpOTOKOT MOKE TIPHMEHHTH | Ha ,,...HEHA-
CHIJTHE WJIM, YaK, OYEBHIHO KOHCECyaJHe aKTHBHOCTH...“: Barbara Sullivan, Trafficking in Wo-
man: Feminism and New International Law, International Feminist Journal of Politics, No. 1,
2003, p. 81.
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MpeBapHUX HAYMHA PaJihe U3BpIICHa, Kako he ce BumeTH, caMmo u3y3eTHo. Me-
hytum [Iporokon Beh y cnenehoj Tauku (Tauku 6) mcror craBa yBoau mpobiie-
MaTH4aH 3aKkJbydak, koju he ce aHammsupatu y cinenehem nemy pana, na je y
MPUCYCTBY CBUX CTENCHU NPUHYAE WM oOMaHe MOryh nmpucTaHak MacUBHOT Cy-
GjeKkTa Ha OHO IITO My ce pajn.'

2.1. I[Ipunyonu Havunu u3epuiersa paorbe

O06e30enuT TIpUCTaHaK HUje MOoryhe y MpUCYCTBY allCONyTHE CHJIE, a y
MPUCYCTBY KOMITYJI3UBHE CHJIE U TMPETHEC TO 3aBHCU OJI HHXOBOT CTEIeHa. Y
MpaBuILy, UITO je cTerneH Behn To ce TeXe MOKe TOBOPUTH Jia TMOCTOjH TpUCTa-
HaK M OOpHYTO. AKO ce TOBOPH O BHUILMM CTEINEHHMa KOMIYJ3HBHE CHIIE U
NPEeTHE Kao MPUHYAHUM CPEICTBUMA PaIibe H3BPIICHA OHJIA 33 X BaXKU IIpa-
BIJIO J1a NIPHCTAHAK HCKJbYdyje NPUHYJY, a MPUHYJA HErupa npucraHak.”’ 3a-
KJby4ak je na Ou ce o ,,00e30ehuBamy nprcTaHKa* MOTJIO TOBOPUTH Camo KOJ
MamuX CTEIIEHH NPUHYIE.

2.2. [Ipesapnu HauuHu usspuierba paoree

Kana cy y nuTamy npeBapHU HAYMHU U3BPIICHA Pajbe 32 IhHX 0€3 CyMibe
BaKH MPABMIIO J]a HUKO HE MOXE JIa IPHCTaHe Ha NI aKo IOJ HOM T0pasy-
MEBaMo MOTIYHY 3a01yay. Y TAKBOM CIy4ajy UCKPHUBIbEHA CIIMKA KO]Y Y CBECTH
“Ma TTacCUBHU Cy0jeKT He oaroBapa ctBapHocTd. C aApyre CTpaHe CTENeH HETo-
CTOjama CBECTH O CTBApPHOCTH (3a0iy/ia) MoXke Jia Oy/ie pa3jiuyuT, Ha UCTH Ha-
YHH KaKo C€ Pa3lIuKyjy CTEICHH CHUJIC MJIM NPETHE KOA NPUHYAHUX HAulHA U3-
BpIIeHa paamke. To 3Ha4YM /1a 0Bjie MOXKe OUTH O] 3HaYaja y KOjOj MEpH je JTUIe
Koje Ouyo y 3a0aymu y Ty 320y 1y YBEPEHO, OTHOCHO J1a JIU j€ MMajlo CBECT U Y
KOJINKO] MEpH Ja je Hherosa IMpeacTaBa Moxkaa morpeura. OBo crora mTo je
HEOIXO/IHO JIa je pajma oOMaHe MPOoy3pOoKOoBaia, Wik 0apeM cay3poKoBaina, 3a-
GIIyLy KO IpeBapeHor.”” AKO jy je ImpOy3pOKOBaoO MM Cay3pOKOBAO CaM Iia-

' Chuang uma ciuuan cras. OHa MHIIE Ja Ce MCHPIUBHBAEM y PACTIPABH O TOME Ja JIH
KEHa MOXKe HJIM HE MOXKE Jla IPUCTaHe Ha BPOOBAbE 3a MPOCTUTYIIM]Y MM HA CAaMy HPOCTHTYIIU-
Y »»...pH3HKYj€ 1a 3aHEMape Ba)KHE YMHEHUIIE Y BE3H KBAJIUTETa MpUCTaHKa...: Ibid.

CrojanoBuh 3ay3uma 0Baj CTaB y BE3M ca KPHBUYHHM JIEJIOM CHIIOBama: 3opad CrtojaHo-
suh, Komeniniap K3, beorpan, 2012, ctp. 528.

2l Ann D. Jordan, The Annotated Guide to the Complete UN Trafficking Protocol, Was-
hington, 2002, p. 7, http://www.hrea.org/erc/Library/display doc.php?url=http%3 A%2F%2F
www.globalrights.org%2Fsite%2FDocServer%2F Annotated Protocol.pdf%3FdocID%3D2723&
external=N, noceheno: 20. neuembpa 2013. rogune; Marjan Wijers, Analysis of the definition of
the trafficking in human beings in Palermo Protocol, 2005, p. 26, http://lastradainternational.
org/Isidocs/354%20Analysis%20def%20Palermo%20protocol.pdf, moceheno: 15. nenembap
2013. roguue.

2 Toma XKuanosuli, Ocnosu Kpuseuunol iipasa-iiocebnu deo, 1912, ctp. 36.
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CHBHH Cy0jeKT, HeMa IpeBape’ PeiMO HerOBOM HENaKEmOM MM HeMapoM. Y
Haveny, mTo je Behin creneH Hemocrojama CBECTH O CTBAPHOCTH (OJJHOCHO Ma-
Ba Mepa CyMibE y CTBAPHOCT), TO jé Mamba MOTYRHOCT 1a HEKO MpUCTaHe Ha Ta-
KBe OKoJIHOCTH. CaMO KOJI MambUX CTEIIEHH HEMOCTOjakha CBECTH O CTBAPHOCTHU
(omHOCHO BehMX CTETEHU CyMIbE Y CTBAPHOCT) MOJKE JIa TOCTOjH PUCTaHAK.

2.3. 3noyiioiupedba nemohu Kao Ha4uH U38puULera Paodrbe

Hajmommju 3akpydak Koju OM ce MOTa0 M3BECTH M3 OBAKO HEOJTrOBapajy-
her HopMupama jecte 1a ce 3;10ynorpedom tyhe Hemohu, kao cpeCcTBOM OJHO-
CHO HAYMHOM M3BpIICHA paame, 00e36ehyje npucranak macuBHOT cyOjekra. Ca
OrpaioM J1a ce U CTereH HeMOohM MacHUBHOT Cy0jeKTa MOKE pas3iMKOBaTH (Kao
LITO MOXKE U CTENEH NPUHYJE WK CTEIeH 3a0iyne), U Jajbe ce MOXKe II0CTaBU-
TH TIUTaE Ja JU je Morylie Jla HeKO KO je y T0J10Xkajy HeMOhH Jla IPUCTaHaK Ha
oo mra? YUCTUM je3WYKUM TyMademeM TojMa ,,HeMohu* momasu ce A0 3a-
KJbYYKa Jia HEMONaH jecTe OHaj MacUBHU CYOjeKT KOju Hema mok OJHOCHO OHAj
KO HHUj€ Y CTamy Aa OJUly4yje Tj. HUTHU J1a IPUCTaHe HUTHU J1a HE IPUCTAHE.

IIpu Tome ce oBe MUCIM caMO Ha PU3UUKY WIM TyXOBHY HeMoh. Y Hayu
MOCTOjU KpeTame Koje MOKYyIIaBa 1a CTalbe HeMOhH MacHBHOT Cy0jeKTa TyMauH,
HE Kao cTame (GU3NUIKE WIN TyXOBHE HeMohH, Beh Kao cTame eKOHOMCKE HEMO-
hu. IIpema oBUM cTaBOBMMa TeIIKE MaTepHjajiHe NPWINKE Y KOjuMa ce Halla3u
cy6jekT Boze Hemohn y omnyumBamy.”' OBaKBO Tymaduerbe mojma Hemohm 6u
6uso morpemHo. Hocrony oBakBHX CTaBOBU Y HaylH HE BOAE padyHa O TOME
Ja OM CBakM paJHMK KOjU je MPUXBATHO JIOLIE 3alociemke (Maja IUaTa, JIOMN
YCIIOBH Paja...) 300T HEMOBOJHHUX MPHUJIMKA HA TPXKUIITY pajiHe CHare Morao Jia
ce [1030Be Ha opealy TProBUHE JbYIMMA.

2.4. 3noyiioiupeba mohu u KOpUcitiobyouU8U HAYUHU U3BPUIEHA PAOIHE

JenuHM noruuaH 3akJjpydak jecte Ja ce caMo 3j10ynorpedom Mohu u, Hapo-
YHUTO, AaBAEM WIIM MPUMamkeM HOBLA MJIM APYre KOPUCTH KA0 KOPUCTOJbYOU-
BUM HAuMHHMMa OJHOCHO CpEJCTBUMA pajibe U3BpLIeHa Moryhe o0e30emutn
MPUCTaHaK MacUBHOT cyOjekTa. Ha xoju Ipyru Ha4uMH ce HEKO JIMIe HaBOJAW Ha
oapeheHo moHamame Hero marepujanHoM kopuihy? OHa je jenan ox Haj3Ha-

3  TlperexHo je Mumuberme jga Hehe mocTojaTh mpeBapa OHTA Kaj Ce MOTMrao HOBAIl Of
Iy’)KHUKA TIPOCTO Ha OCHOBY IOKAa3HBamba KAKBE JIETUTHMAI[OHE UCIIPaBe HIIP. YJIOXKHE KHbU-
XKHUIIE, jep ce 3a OHOora Koju Iuaha 0e3 MCIHUTHBamba JIMYHOCTH ITOJHOCHOLA He Moxke pehu na je
HO/IHOIICHEM HCTIpaBe O1o JT0BeAeH y 3a0iIymy o meroBoj nunocty.”: Ibid., ctp. 37.

% Natalia Ollus, The United Nations Protocol to Prevent, Supress and Punish Trafficking
in Persons, Especially Woman and Children: A Tool for Criminal Justice Personnel, p.
23, UNODC, http://www.ungift.org/docs/ungift/pdf/knowledge/unafei_analysis.pdf, moceheno:
25. janyapa 2014. ronuse.
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YajHUjUX MOKpeTaua JbyJCKe AeIaTHOCTH yormmre.” [IpUHYIHUM U MpeBapHAM
CpeCTBUMA Pajiihe N3BPILICHA Kao U 3M0ynorpedom Tyhe Hemohu (ocum omuca-
HUX U3y3eTaKa) He MoXe ce 00e30eJUTH NpUCTaHaK NacuBHOT Cy0jeKTa Ha paj-
By TPrOBUHE JbyTUMa, OHH I'd YIIPABO CYHPOTHO UCKIBYTY]Y.

He tpeba na uznenaljyje 1a je U3 oBako HeTa4HE IMOJIa3HE MMOCTABKE IpemMa
KOjOj c€ CBUM CpeACTBHUMAa M3BpIICHA Palmbe MOXE ,,00e30eAUTH HpUCTaHAK"
Hacrayo cienehe mpaBuio mpeMa Kome je ,,lIPUCTaHaK HeBayKaH .

3. lIpucranak y tauku (0) crasa 1. wiana 3.

[IpBa HemoymHMIIa jecTe caMa MOCTaBKa MO KOjOj Cy CBM HAYMHH OJHOCHO
CpeICTBa pajib-e U3BPIICHA CTaBJLEHU Y UCTY paBaH y morieny aejcrsa. OHa je
KaKo ce BHJIEJIO TorpemrHa. M3 npeTxoaHor u3jarama BUIH ce a HUCY CBH Ha-
YMHU OAHOCHO CPEICTBa Pajibeé M3BpIICHA YOIIITE MOJOOHH Ja U3AEjCTBY]Y
npucranak. [IpuHyna, npeBapa u 310ynorpeda tyhe Hemohn y creneHy koju
HUIITH CIOOOAHY BOJbY HE 3aCHMBAjJy NMpHCTaHaK Beh ympaBo CympOTHO MOHH-
mraBajy ra (y3 onmucaHe u3y3erke). 3axBasbyjyhu Tome oapenda 0 HEBaXXHOCTH
MIPUCTaHKa y OBUM cly4ajeBuMa je OecrpeamerHa. OBa oxpenda O 1o JOruuu
CTBapH TpedaJio aa ce OJHOCH caMo Ha CIydajeBe TJIe je MpUcCTaHaK MOTyh.

Kon oBux ciyuajeBa mpupoaHo ce Hamehe apyra HemoyMHIA: 3amITo OH
npucTaHak nospeheHor 6Mo HeBakaH ako je 3aucta aat? Ilpucranak mo agedu-
HHULUjH IToJpa3yMeBa ciI000Hy BOJbY. AKO je UMa — MOXe Ja OyJe MpUCTaHKa.
Axo je HeMa — He Moxe 1a 6yae npucranka.”® Kako je momnto 1o oBe rpemike?

ITo cBemy cynehu cy muctm IIpoTokona HopMEpaIu OBe ofpende Oe3 mpa-
BHUX OO0aBEIITEHa O MOjaBHUM OOJHUIIMMA TProBuHE Jbyauma. CBe MacHUBHE CY-
0jekre, Oe3 pasiMKe, CBPCTANIU CYy Y ,, KPTBE KOj€ M0 HUXOBOM IMOMMAaby HHUCY
crioco0He 3a CMHUCIICHO M OJITOBOPHO camoozapeheme 0aHOCHO 3a ci1000/Hy BO-
Jpy. Uak ® Kaja HemTo oyIyde, , KpTBe ™ HHUCY JOHENIE CI000IHY OMIyKy. Jpy-
UM peYuMa MPUCTYITUIM CY CBMMa Kao Jia Cy o0jextu Tyhe Bosbe, a He CyOjek-
TH cBoje. OTyx oapenda 1o K0joj ce CBUM HauMHUMa OJHOCHO CPeACTBUMA pall-
e U3BpIIEHA ,,00e30ehyje nmprucranak®. OHa yka3yje Ha jeJJaH HeHCKa3aHH ca-

* Ja cBaKaKko 3acTylaM IJICAMINTE M UBPCTO ra CE APKHM Ja je eromsaM MOKpeTad
LIETIOKYITHOT OMIITEHA. .. ...3a ONIITCHE HEMa JIpyre MOKPEeTayKe CHare OCHM eromsma...«: Pynond
¢don JepI/IHF Lunm y dpasy, beorpan, Iloaropumna, Cp. Kapiosuu, 1998, ctp. 72.

,--.JByIII HE MOTy na Oyay TproBaHu cBojeBosbHO.”: Tom Obokata, Trafficking of
Human Beings as a Crimes Against Humanity: Some Impltcatlons for the International Legal
System, International and Comparative Law Quaterly, no. 2, 2005, p. 447; ...npucraHax... ... Tpeba
Jia je JaH Ipuje u3BpIIekha ajena, 1aH oapeheHoj ocodu, yUHHHUOILY, a I'a je OHa CIOo3Haia, 1a ra
je maia ocoba Koja je criocoOHa 3a JaBame jeJHE TaKBe M3jaBe U Koja yBuha 3HaUeHme Tora, Te Koja
j€ jenuHu TUTYyNap 3amrTuheHor 1o0pa, 1a je 1aH ¢10600H0, 6€3 BUTHHX HEIOCTaTaka y MoTieny
60.6HOT OJUTyUHBaKa, Na j€ W3PUYUT, OAHOCHO Ja MPOU3MIA3M M3 KOHKITYJCHTHHX PalmbH.‘:
®pamo baunh, op. cit., ctp. 221.
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Ip>kaj OBE HOPME: Ha Jpyre HAYMHE CE U HE MOXE JIaTH MPHCTAaHaK Ha UCKOPU-
mhaBame ocuM IPUHYI0M, ITpeBapoM UTH. Koje pazdopuro ymie 61 CBOjeBOIb-
HO J1aJio CBOj MPHCTaHAaK Ja Oyje CeKCyaHo Wi pagHo uckopumheno? Oaro-
BOp KOju cy jganu nucuu [IpoTokona a Koju ciiein U3 OBOT' HEMCKA3aHOT cajp-
Xaja ozxpende riacu: HU jenHo. PacyhuBame Koje je IpeTXoauiio OBOM 3aKJbyu-
Ky je cnenehe: ako je mao cBOj MpUCTaHAK HAa MCKOpHWIThaBamke MOpa Ja ¢ THM
MIPUCTAaHKOM HEWmTO HHUje y pexmy. Onrepehernn moTpebom ga 3amTHTE OBaKO
omucane ,,KpTBe Tyhe 3moynorpede, a ICTOBPEMEHO CBECHH J1a, KAKO CMO TI0-
Ka3aJM, HEILTO HUje Y pely ca NPUCTaHKOM KOju je o0e30eleH npuHyAHUM WU
[IPEBaPHUM HAUYMHOM H3BpLICHA Palbe, OCETHIN Cy MOTpedy J1a TO HOIpaBe.
To cy yuyuHHIN HOBOM JIOTHYKOM TPEIIKOM OB3j MyT TBpAehu kako je mpucta-
HakK JIaT Ha HaBEJCHE Ha4YMHE ,HeBakaH . [IpaBu, JOrMYKH HCHpaBaH MPUCTYI
HOpMUpawy OM OHMO, HE J1a je IPUCTaHaK HeeaxcaH, Beh na ra nema. HapasHo,
OBO CaMO y ClIy4ajeBHUMa Ije HAUWH OJHOCHO CPEACTBO PaIhe 3BPLICHA IOHH-
mTaBa MOTYNHOCT /a ce Jja mpucTaHak. TeKk ako MpUCTaHKa MMa, MOXKE Jia ce
pacmpaBiba fa u Tpeda aa OyJe OCHOB KOjU UCKJbYUYyje MOCTOjahe KPUBUIHOT
Jefia UK He OJHOCHO /12 JIM j€ éadcan iy Heeaxcan. 113 oBor pasnora je y Ha-
yeny (anu camo y Hadeny!) ucnpaBaH cTaB Koju ce cpehe y Behuan nmuteparype
na yTBphHBaKbE TOCTOjamha HAYMHA M3BPLICH:A PAbe UCKAbYUyje TPUCTAHAK
OJTHOCHO J/1a, KaKo TO TBPJH OBaj pal, IPUCTaHKa Hema. To Mpou3uiasm, Kako je
Beh peueHo, U3 3paBor pasyma. 3aHUMJBHBO j€ J1a HOCHOLM OBHX JIOTUYKH yTe-
MEJBEHUX CTaBOBA Y HayIM HE BUJE NPoOJIEM HEJIOTMYHOCTH Y OBAKBOM HOPMHU-
pamy. JeauHu 3aKJbydak je Ja He BpIIC MaXXJbHBO JE3MYKO TyMaueme TEeKCTa
[IpoTokona, nako MX 37paB pasyM HaBOAW Ha, HA4YeJHO, WchpaBaH crtaB. OBaj
CTaB HapaBHO MMa U3y3€TKe Koje cy onucand. Hocuouun oBUX cTaBOBa HE YBH-
hajy, BepoBaTHO omTepeheHHM HEKPUTHYKHM IpUCTyHoM Tekcty I[IpoTtokona,
pasnuKy u3Melyy MmojeIMHNX HauyWHA OJHOCHO CpPENCTaBa pairhe WU3BpIICHa. Y
OHUM CJTy4yajeBMMa HauWHa OJIHOCHO CPEJCTBA Pajih¢ U3BpIlCHa IJie je Moryhe
Jla IprcTaHKa uMa Moryhe je pacrpaBibaTH J1a JIM j€ MPUCTaHAK, KaKo Kaxe OJl-
penba Ilporokona, HeBaXkaH, UM UMa KPUBUYHOIIPABHO JI€jCTBO.

4. /lBa HAaYMHA U3BPLICHA PaJbe KOA KOjUX je oapenda 0 HeBaKHOCTH
NMPUCTAHKA JIOTHYKH Moryha

Ta nBa ciydyaja y Kojuma je ygex Moryhe HauMHUMa OJIHOCHO CPEJICTBUMA
panme u3Bpuiena koje Ilporokon HaBoan 00e30eIUTH MPUCTaHAK jecy 3J10YIO-
Tpeba MohM W JMaBame WM MPHMarke HOBIA WM Jpyre KOPHCTH (y OCTauM
Clly4ajeBUMa CPEeJICTaBa pajiibe U3BPIICHA, KaK0 je U3JI0KEHO, HeKall je Moryhe,
a Hekaja He). Y Ta JBa ciayuvaja ojpeada tadke (0) 0 HEBaXKHOCTU MPUCTAHKA HU-

27 Ann D. Jordan, op. cit.; Marjan Wijers, op. cit.
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je Jormuky HeocHOBaHa ma je mMoryha. OHo mTo je HajBuIIe u3HeHalyje jecTe
YUlbCHUIIA 1a OBU JIOTUYKH MOFth/I Ha4YuMHU OJHOCHO CPEACTBA padmbCe U3BpIIC-
Ba y CTBapHOCTH jecy Haj3actymubeHHju. Hajsehu Opoj macuBHHX cyOjekara
yIpaBo TaKo Jlaje CBOj MpUCTaHaK aa Oyne mckopumrheH. McrpaxknBama pahena
Mel)y macuBHUM cyOjeKTMMa TProBHHE JbyAHMMA IIOKa3yjy JAa je BEJTUKH Opoj
HBUX UTEKAKO CBECTAH PH3MKA OHOTa y IITa ce ymymTajy.”> To cy Jbyau Koju
3aMCTa JKeNle J]a MPOMEHE CBOj JKHBOT, I1a Ta XkeJsba Oyze uckopumthena.” Jpy-
UM pe4YrMa OHM #puciniajy Ha CBOj TIOJI0XKaj. Y OBAaKBHM Cy4ajeBHMa HHjE He-
Moryhe Ja C€ JICTUCIIaTUBHOM TCXHUKOM IIPUCTAHAK YUWHU HEBAXKHUM, KaKO TO
kaxke [IpoTokon, ogHOCHO Ja Oye Oe3 KpuBHUYHONIpaBHOT JiejcTBa. Hayka Oene-
KM JIBa OBakBa ciydaja. [IpBu jecte KakmaBame 3a HEKO MOHAIIAme U Kaja Cy
W3BpILIEHA Ca TPUCTAHKOM, a JIPYyry Kaja ce MPUCTaHaK W3pHUYUTO Win npehyT-
HO yHece y Guhe KPUBMUHOT [€/1a KA0 HErOB eEMEHT.”. Y TaKBUM CITydajeBH-
Ma He MOXKE C€ pacHpaBsbaTH O MPABHOJIOTMATCKOj OCHOBAHOCTH HEKOT pellerha
Behi caMo 0 KpUMHUHATTHOTIOIUTHYKO] OTIPaBAaHOCTH UCTOT.

4.1. Kpumunannouoauiiuuka oupasoaHocitl 08aKeol Upuciiyia

Ja nu je KpUMHUHATHOIIOMUTUYKN CMHCIICHO PElICHE J1a je Y OBHM CiIyda-
jeBHMMa MPUCTaHAK HEBaYKaH M KOJHMKO j€ OHO OTPaBIaHo?

4.1.1. Kpumunannotionuiiuuka oiupagoanocii koo 3noyiotipebe mohu kao
Cpeociliea uzepuiersa paore

Kon 3noynorpede Mmohu kao cpeicTBa pajmbe U3BPIICHA MTACUBHU CYO0jeKT,
OuBa uckopuiheH y3 cBOj MyHH NMPHCTaHAaK. Y Clie Tora ONpaBIaHOCT HErOBOT
MPONHCHBaba KA0 HAYMHA M3BPIICHA PAJli-e TPTOBUHE JbYJIUMA CE JIAKO MOXKE
JOBECTH y niuTame. OBJe ce nCcKopuihiaBamke HEe BPIIM MPOTHBHO BOJHH ITACHB-
HOT cyOjekTa, Beh y MOTIYHOCTH cKiany ca koM. KiacnuaH KpUBHUHOIIPAaBHU
IpuMep 3a 0BO, 00Jpy0a 3II0ynmoTpedoM IoJIoKaja jecTe o/uindaH Aa 00jacHU
yIpaBo TProBHHY JbyauMa. UecTH Cy ciiydajeBH KOJ| OBOT Jielia Jia ce MaCUBHU

8 Kara Abramson, op. cit., p. 486; UctpaxuBame paleno Ha 20 mpocTuTyTKH y Beorpamy
roBOpH Ja je BehrHa cama JoHeNa OJIyKy Ja c€ yIyCTH y MPOTHTYLH]y HaKo je TO OMO OATOBOD
Ha TeIlIKe OKOJIHOCTH Yy KOojuMa cy »kuBene: Anette Brunovskis, Rebecca Surtees, op. cit., p. 61.

%% TproBuHa /byt je HyKHH TIPOM3BOJ ,,KpeTarba JbYIH U paa“. Bpio ¢y petku ciydajesn
Jia Cy MACUBHU CyOjeKTH OTeTH win kunHanoBanu: Dina Franceska Haynes, Not Found Chained to
a Bed in a Brothel: Conceptual, Legal and Procedural Failures to Fullfill the Promise of The
Trafficking Victim Protection Act, Georgetown Immigration Law Journal, No. 3, 2007, p. 373.

0 ..IPUCTAHAK HE HCKJbYUyje APYIITBEHY OMACHOCT OHHX [jela K0ja 3aKOH KaKEaBa HAKO
Cy W3BpILIEHA ca MPUCTaHKOM, Ha ImpuMjep Kox ajena u3 wiana 340 [M30eraBame BOjHE Ciry:kOe
OHECHOCOOJbABABEM]... ... AKO je HampOTUB NPHCTaHAK OOMJBbEXKje MM MPETIOCTaBa 3aKOHCKOT
6uha mjena, He MCKIByYyje [mpHCTaHak]| je HUKanga, HHOp. wiaH 182. [O6spyda 3moymoTpedboM
nonokaja) u 263. [JIuxsapcrBo] K3“: Cranko ®pank, op. cit., ctp. 131.
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CyOjeKT yIymiTa y MOJIHA OJHOC Ha HaroBOp MU3BPIIHOIA Y 3aMEHY 3a HEKY TIpO-
TUBYCIIYTY, IPUBUJIETOBALE, MTOCPEIHY KOPUCT U CIWYHO. Ha Helo3BoJbeHY U
HEMOpAJHy NOHYIYy M3BPIIMOLA, TACUBHHU CY0jeKT OAroBapa jeIHaKo HeMopall-
HUM M HEJ03BOJHEHUM INPHXBATOM TOHyze. CTora ce y OBaKBUM Clly4yajeBHMa
ca pa3JIoroM TOCTaBJba MUTAKE YHjeM Jo0py ce MpyKa 3aIUTHTa, WIH TauHH]je
pedeHo uMa M yommTe 106pa Koje ce mtuTH?’' 3ap ce KO TPrOBHHE JbyIuMa
He JIelIaBa yIpaBo onucas cies gorahaja? Beh naBenena ncrpaxuBama pahena
Mely macWMBHMM Cy0OjeKTHMa TPrOBHHE JbyAMMa MOKa3yjy Ja je BEeIUKH Opoj
HMX UTEKAKO CBECTAH PU3MKA OHOTA y IITA Ce ymymuTajy.”” Taksa HCTpakKuBarmba
BOJIE HAYYHUM CTaBOBHMMA JIa je jelaH Opoj kKeHa CBECHO He caMo Aa he paxutu
Y IIPOCTUTYIHjH, HETO U JIONUINX YCJIOBA Paja y Hoj.”

4.1.2. Kpumunannooruiiuyka oiupagoanociti Koo KOPUCobyOusux
cpeociiiasa uszepuierba paore

Kon naBama mim mpumarsa HOBIIA WIIH JIPYT€ KOPUCTH HEBAXKHOCT MIPHCTAH-
Ka je, YMHHU ce, Mo HajBehnM 3HakoM ynuTa. Tpeba HalpaBUTH pasiuKy usMely
MIPUCTaHKA Ha CEKCYATHO W Pa/IHO UCKOpHIThaBame, IITO Cy paBHOIIPaBHE MOTYh-
HOCTH Koje npensuha oapeada tpropune Jbyauma y [IpoTokoiy, 3aTo mTo ¢y ap-
TYMEHTH MPOTHUB HEBAYKHOCTH MIPUCTAHKA ACTUMIYHO PA3IHIUTH.

4.1.2.1. KpumunanHouonumiuuka oupasoaHocit KOO KOpUCIObYOUBUX
Cpeociliasa uzepuiersa paore y 6e3u ca CeKCYaIHUM uckopuuhagarsem

OBUM HAYMHOM pajJih¢ U3BPLICHA TPrOBUHE JbyIUMa JIaT je ONHC O0MYHE
WM KIacndHe mpocTtutyimje.”’ Mma i oapenbe mpocTHTyIHje Koja He 00yXBa-
Ta JOOPOBOJEHO CEKCyaJHO TojaBame 3a HoBan? [loznatm Merriam-Webster
PEYHHK EHIJIECKOT je3MKa KaKe Jia je y MUTamy “MOJHM YMH y 3aMeHY 3a HO-
Ban”.” Yrunajuu Black’s Law Dictionary oapeljyje mpocTHTYIHjy Kao 4MH MK
MpaKcy yImyliTama y CEeKCyalHy aKTHBHOCT 3a HOBAIl WM FETOB EKBHBAJICHT, a
3aTHM J0Jaj¢ APYTH OMHC MPOCTUTYIM]e: KOMEPLUHjanu30Bany cexc.”® Byjakmm-
juH JIeKCHKOH CTpaHMX peuyd W u3pasza uma cieaehy oapendy mpocTHTyuuje:

31 30pan Crojanosuh, op. cit., II, ctp. 539-540.

32 Kara Abramson, op. cit.,, p. 486; Hajselin eo sxeHa Koje HesakoHHTO Yy y AycTpanujy
HHUCY TIpeBapeHe OKO YHIbEHHIE J1a hie ce YKIbyuuTH y cekcyanHy MHAycTpHjy: Rebecca Tailby,
Organised Crime and People Smuggling/Trafficking to Australia, Trends and Issues in Crime
and Criminal Justice, No. 208, 2001, p. 2.

33 Natalia Ollus, op. cit., p. 23.

3 .onpenba TpabuKMHra He 3ay3HMa jacHy TOBHIMjy O OJHOCY MPOCTHTYIHjE M
TpadukuHra...: Barbara Sullivan, op. cit., p. 81.

35 Merriam-Webster Dictionary, http://www.merriam-webster.com/dictionary/prostitution,
moceheno: 10. janyapa 2014. ronuHe.

3% Black’s Law Dictionary, New York, 2000, p. 992.
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,JIaBarbe TeJa 3a HoBaIl Kao mo3us (mpodecuja)“.’’ la nu yommrte noctoju Ha-

YHH YOyIITamka y MPOCTUTYIM]Y a Jia He YKJbY4Yjy OBaKBY MJIM OHAKBY MaTepH-
jamny HazmokHany? Bpio BepoBatHO He moctoju. IloctaBka mpocTHTyLHje 1O
KOjOj je MpHCTaHaK JIMIa KOje Ce y Ihera ymylTa HeBakaH (Kako TO MOCTaBJba
[IpoTokon) HyxHO Boau cieacheM muTamy: 1a Jiu je Moryhe Ja cy cBa Juma Ha
OBOM CBETY KOj€ Cy yIIycTe y IPOCTUTYLH]y TpajHE KPTBE UCKPUBJLEHE CBECTH
HECIocoOHe Ja JOHOCE OJTYKe O 3aIl0Cielhy U MeCTy OOpaBKa CBOjOM CII000-
HOM BOJhOM? HapaBHo 11a HUCY. Y CYyIpPOTHOM OH CacBUM OMIIO YMECHO TTUTAE
Jla 1 MKO MOJKe Jia IPUCTaHe Ja Ce YIyCTH y npocTutynujy?>® Takohe, oBa mo-
CTaBKa, Takolje, YNHH IUTame KBATUTETA IPUCTAHKA, 3aHEMapeHnM.” CBaKaKo
Ce W MPUCTaHAK Ha HEKH TOJ0XKa] y )KUBOTY MOXKE U3MEPUTH, Kao M CBaKa Jipy-
ra CUXM4Ka JaTtocT (CBecT WK BoJba). OBO CTOTa WITO C€ M MPHUCTaHAK CACTOjH
0]l CBECTH U BOJbE.

Axo OMCMO 3aHEeMapWJIl OBE pa3juKe M 3a0paHWIM CBaKH NMPHUCTAHAK Ha
MPOCTUTYNCAHE UILIA OMCMO MPOTUB YHELEHHUIIE J]d CE MHOTO JBYAH 100pOBOJb-
HO YIIyIITa y IIPOCTHTYLH]Y, a1 HE ¥ Ha YCJI0BE paza y uoj.* Tako GucMo mo-
MEPWJIU MKy Ca YCIIOBa pajia, a KOjU Cy y BEJIMKOM Opojy CllydajeBa OHO IITO
JKeHaMa CMeTa, a He MPOCTUTYIMja caMa 1o cedu. Ha kpajy ce no0uja crame He-
JIeTIOTBOPHOT KPUBUYHOT ITpaBa y KOjeM ce oHMMa Koju Xohe J1a ce ymycre y 1o-
3MB KOjH caMo X moraha (mpocTHTyLHjy) To 3abpamyje.’! Tako HemTo je
MpaKTHYHO HeMoryhe 3a0paHuTH U cTOTa je OECMUCIICHO.

4.1.2.2. Kpumunaanoionuinuyka oupasoanocili K00 KOpUCiiobyousux
cpeociliasa u3spuierba paore y 6e3u ca paoHum uckopuwhasaroem

OBakBO HOpMHpamE NMPHUCTaHKa CTBapa CIWYHE IMpodiieMe y Apyroj obna-
CTH ucKopHihaBama, pagHoM UckopuihaBamy. AKO 3aHEMapyjeMo YCIOBE pa-
Iia, a TOME BOJIC allCOIyTHE 3a0paHe aBama NPUCTaHKa Koje Cy YHEeTe y oApel-
6y TProBUHY JbyJMMa HOJ YTHIAjeM T3B. ,,JbYICKONPABAIIKHX“" HICOIOMKIX

37 Muman Byjankuja, Jlekcuxon citipanux peuu u uspasa, beorpan, 1996, ctp. 732.

3% IpoTokon je TONMKO WLIMPOKO MOCTABHO OApeady TProBHHE JbyIHMa 1A HCKIbYdyje
MoryhHOCT /1a JkeHa caMa OJIydYH Jia ce YMyCTH y MpocTHTYIHjy: Anette Brunovskis, Rebecca
Surtees, op. cit., p. 73, footnote 3.

% Janie Chuang, op. cit., p. 85.

0 Natalia Ollus, op. cit., p. 23; Hajseln 10 sxeHa Koje HE3aKOHHTO yhy y AycTpanujy HuCy
IpeBapeHe OKO YHI-eHHIIE Ja e ce YKIbYUUTH y CeKCyalHy MHIYCTPH]y, Beli OKO BUCHHE Harpaje
win ycioBa pana: Rebecca Tailby, op. cit., p. 2.

1 Jlekimja kojy Hac y4M MCTOpHja MOKasyje 1a ce jauame ApKaBHE CHJIC Ha Cy30Ujamy
NPOCTUTYILIMje Ha Kpajy OKpeHe MpoTuB npocTuTyTku: Jo Doezema, op. cit., p. 24; Janie Chuang,
op. cit., p. 86.

2 [lennua cBakor MeljyHaposIHOT, Ma Tako 1 MeljyHapoIHOT KPHBHYHOT [IPaBa j¢ y JAHAIIbE
noba MOTIYHO IpOXKeTa MpaBoM o JbynckuM npasuMa: Florence Jessberger, Bad Torture — Good
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CTaBOBa, 3aHeMapuhieMO YMILEHHUILY Jia JbYJIH MPHCTAjy HA pa3HOpa3HE YCIOBE
pana, 4ecto Jole, Kajia Cy y TEeIIKoj MaTrepHjaiHoj cutyanuju. OnpendomM o He-
BaXHOCTH IIpHCTaHKa (y oBoM ciy4ajy) IIpoTokon masme nopyky na he ce by-
J¥Ma KOjU pajie y TEUIKUM YCIoBUMa, Hehie IONpaBUTH TH yCJIOBH Hero he um
ce 3abpanuTu aa page. Konuko je oBakBa ImpaBHa IOCTaBKa y JOAUPY ca CTBap-
uuM xuBotom?” Kana je panHo uckopumhapame y IHTamy, CBE ce CBOJIH HC-
KJbYYHBO Ha YCJIOBE pajza, a He Ha paja caMm 1o ceOu, Kao KOJ MPOCTUTYITH]E jep
3a paj Huko Hehe pehn na je cam mo cebu ,excruToaTaTHBHOT Kapaktepa™. * ¥V
TEOpHUjU TIpaBa Beh je MHCcaHO O MO3HATOj W HECIOPHO] YJIO3M CEOWYHHX €KO-
HOMCKMX HHTEpECA y JOHOLIEHY OIyKa KO JbyIH.” Y CBETIy OBE UHECHHUIIC
He Jienyje yOeIUbHBO CTaB Jia U BEIMKAa Mepa €KOHOMCKE MpPUHYJE Yy BUAY Te-
LIKOT MaTEePHjalHOT CTamba MOXe Ja Oyle TakBa Ja oHeMoryhu mpucTaHak mna-
cuBHOT cyGjexta Ha uckopumhagame.*® Kaga 61 0Bo GHio TauHo mTa 61 oHaa
crpedmiio OUJIo Kojer cupoMaxa Koju Jo0Hje IOHYIy 3a 1ocao CIipaM Mepe Io-
HyJle U TpaXKie¢ Ha TPXKUIITY pajHe CHAre Ja ce MO30BE€ Ha oApendy TProBHHE
Jpynuma TBpaehu kako je uckopuiunhen (excroarucad)? Takse moryhHocTH 01
BOJIWJIC HapyIlaBamky MeXaHH3aMa Koju ypelyjy paBHOTEKY Ha IOMEHYTOM Tp-
JKUIITY, a KOja Cy HEerOB HEOJIBOJUBHU CaJpXKaj, jep Ou paj yMecTo Harpaje ype-
huBana mpuHyIa ca CBUM IITETHUM JI€jCTBIMA KOj€ TO HOCH:

,,PEeryIucaTy paj NpUHYIOM YMECTO HarpajoM 3Ha4uiIo OM APYIITBO Ipe-
TBOPHUTHU y PaJUOHUILY ¥ paJ lieJie Hallije OrPaHuIUTH Ha PYyKe, jep ce caMo py-
Ke MOTY NPUHYAMTH, a HE IyX... ..lIpuHyzaa nperBapa eromszam y NpOTHBHHUKA
paza, a Harpaga y HEroBOr' CAaBE3HHUKa, jep IPU HECJI000AHOM pany PagHHK je
3aMHTEPECOBAH J1a PAH IITO MAHe, a IPU CIOO0IHOM IITO BHIIE. ..

Koju ekoHOMICTa ce He OM MpeHepa3uo Ha Hjejy Aa ce CyOjeKTH Ha TPiKH-
LITYy pajHe CHare KOpUcTe KPUBUYHUM MPABOM, a TO 3HAYM NPUHYJIOM, Ja ype-
Iie CBoje oxHoce?

Torture? What International Criminal Lawyers May Learn from the Recent Trial of the Police
Officers in Germany, Journal of International Criminal Justice, No. 5, 2005, p. 1071-1072.

# Bes 063upa Ha MOPEKIIO HEKE HOPMe, Kaja CE H3BPIIH FCHO IPEHOLIEHE Y MehyHapOIHO
KPUBHYHO IIPaBO, OHAa MOpa Ja MOAJEXE HayelMMa OBE IpaHe IpaBa Kao M CBaKa Jpyra ako
KenuMo Ia Oynie mpuXBaT/bHUBa 3a pa3nuuuTe cyOjekre MehyHapomHor mpasa. MHaue ce moxe
JIECUTH [a: ,,..JiH0epaiHe (JbyJCKO-NIpaBalllke M HMHTEPHAIIMOHANMCTHYKE) IMOCTaBKE CTBOPE
HenmbOepaiHe KPHBUYHOIIPABHE MHCTHTYTE M TaKO MCTHUCHY nubepanHe.”: Darryl Robinson, The
Identity Crisis of International Criminal Law, Leiden Journal of International Law, No. 4, 2008,
p. 946-947.

* Janie Chuang, op. cit., p. 86.

45 Ja cBaKaKko 3acTymaM IVIEAMIITE ¥ 4BPCTO T'a CE APKHM [a je eromsaM MOKpeTad
LIEJIOKYTHOT ONIITEA. . ... 3a ONMIITEHE HeMa JIpyre MOKpeTayke CHare OCHM erousMa...: Pymong
¢oH Jepunr, op. cit., cTp. 72.

¢ OBo je cTaB Chuang-oe: Janie Chuang, op. cit., p. 94.

4T Pynond dou Jepuur, op. cit.,, ctp. 72.
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3AKJbYUAK

Jlonra yiernciaTUBHA TEXHUKA Y Mel)yHAPOIHOM KPUBHYHOM IPaBY Y yiKeM
CMUCIYy je oJlaBHO 3a0eliekeHa M omnucaHa rojaBa. OBa aHaiu3a IoOKasyje jaa
UCTH 3aKJby4aK MOXe Ja ce Ja M 3a oipe0e Mel)yHapoJHOT KpUBHYHOT 1IpaBa y
[IHPEM CMHCITY, IJIe TPTOBHHA JbYHMa CBAKaKO CIIajIa.

Oo6mukoBameM mnpucranka mnospehenor nuciu [Iporokoma cy crBopmim
JIOTHYKH HeoApyuBe TocTaBke.” HecyMHBO je J1a Cy JKeJeln Ja 0CTaBe Mo-
ryhHOCT Aa ce 4oBeK I0OPOBOJEHO YIYCTH Y MPOCTUTYLH]Y, IUTO, KAKO CMO Y
VYBoay nokasanu, BehrnHa Hayke M Mpeno3Haje Kao BhUXoBy HaMepy. MehyTum,
NaXJBUBUM YUTamkeM oapenou [IpoTokona BUIM ce Aa JETUCIaTHBHO-TEXHUYKU
IIPUCTYI IPUCTAHKY HOBPehEHOT HUje a0 KeJHEHH UCXOA. "

Wmajyhu MCKpHBIbEHY CIIMKY O Ha4WHY Ha KOjH C€ JbYAW YIYIITajy Y Mpo-
CTUTYLH]y yCJIeA HeIOCTaTKa MPaBUX 00aBeIITeHka O M0jaBH TPrOBUHE JbYANMA, a
rncToBpeMeHo omnrepeheHn mpempacyaama koje monaze U3 moJjba MehyrapomHor
npasa o JbYACKUAM TpaBUMa, CBE IMACHBHE CYOjeKTe TPrOBHHE JbYAUMa IIPOTIIACH-
JM Cy HECTIOCOOHUM J1a Jajy CBOj MPHCTAaHAK HA CEKCYaTHO WA PaTHO MCKOPH-
mhasame. OBO Cy YUHHWIH ITyTE€M H3jeJHadaBarmba 3HAUCHA U JICjCTBA CBUX Ha-
OpojaHMX HAYMHA OJHOCHO CPECTaBa paJihe¢ U3BPILICHA TProBUHE JbyaumMa. [1p-
BO H3je/IHaYaBambe je N3BPIICHO KaJia je yTBpheHo na ce muma, kako kaxe [Ipoto-
koJ1, 00e30ehyje mpucranak nacuBHOT cyOjekTa. Pan je mokaszao aa ce HEKUM O]
BUX (MpUHYAa, IpeBapa), ypaBo CYMpPOTHO, IOHUILTABA IPUCTaHAK, JOK Cy ApY-
' (JaBame WM NpUMamke KOPUCTH) CaCTaBHU JIJIOBU allCOJyTHO cBake Moryhe
onpende npocrutyimje. He mocroju qpyravvju HaYMH J]a C€ HEKO JIUIIE YITYCTH Y
MPOCTUTYLIH]y HETO 3a MaTepujaiHy KopucT. CBaku Jpyrd HaYMH Ha KOju Ou ce
HEKO HaIlla0 Y MPOCTUTYIMjH MOTIIN 01 ce 6e3 mpobiieMa OLICHUTH Kao CHIIOBAbE.
[pyro u3jennavyaBame je U3BPIICHO Kaaa je YTBphEeHO na Cy CBU MPHUCTaHIN 0e3
003upa Ha HAYMH OJHOCHO CPEICTBO Y3 IMOMON KOjer Cy W3/1ejCTBOBAHH ,,HEBa-
XKHH. Y OHHM CIy4ajeBuMa Iie ce HAaYMHOM Pabe N3BpIIeHha IIOHHUIITABA TIPHU-
CTaHaK OHA je HEeNoTpeOHa U CYBUIIHA jep Y TUM CIIy4ajeBUMa IIPUCTAaHKa HEMa, a
y OHHM TJI€ ce MPUCTaHaK 3aCHUBA OBO PEIICH-E CTBapa JjBa BEJIHKA KPHMHHAITHO-
nonuTrdKa npobdiema. [IpBu mpolbiieM je mTo MpakTHYHO 3a0pambyje KIacCH4Hy
npoctutyujy. OHa MOCTOjH Of Kaja je cBeTa M BeKa (He 30BY je y3aly[ HajcTa-
pHjHM 3aHaTOM) U OECMHCIIEH je CBaKku MOKyIIaj aa ce 3a0panu. JApyru npodiem
je Taj WTo cTBapa MexXaHW3aM Ja ce OOMYHa TPXKUIITA PaJHE CHAre yMecTo Ha-
rpagioM ypehyjy KpHUBHUYHOIPABHOM IIPHHYJIOM, IITO j€ CKOPO HE3aMHUCIIMBO M3
yIjia Mepuiia pacyljuBama K0je KOPUCTE CKOHOMHUCTH.

8 Crmano: Jlyka Barypan, Crean Camapunh, Ipucimianax auya oa 6yoe donop opiana HaKon
anpmu y cpiickom iipagy, 36opauk panosa [Ipasror daxynrera y HoBom Cany, Op. 4, 2013, c1p. 430.
»»+-.KBAJTHTET 3aKOHA HETIOCPETHO 3aBUCH O] KBAIHTETA YIIOpeOIbeHOT je3uka.: parwma pakih,
O cinuny je3uka 3axona, 360pank panosa [IpasHor daxyrrera y Hoom Cany, 6p. 1,2012, ctp. 373.
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Branislav R. Ristivojevi¢, Ph.D., Associate Professor
University of Novi Sad
Faculty of Law Novi Sad

Deficiency of Legislative Shaping of the Consent of a Victim
in Human Trafficking: is Prostitution Prohibited
by Palermo Protocol?

Abstract: The writer deals in his work with the issue of the consent of a
victim to sexual and labor exploitation under the provisions of the Protocol on
the Suppression and Punishment of Trafficking in Persons, especially Women
and Children on the UN Convention on Transnational Organized Crime. By
analyzing preliminary assumptions on which the majority of science stand for,
according to which it is possible for a passive subject to consents to its own se-
xual and labor exploitation, the author finds that the legislative and technical
shaping of the relevant provisions of the Protocol is not satisfied concerning
this matter. Equalization of all provided manners or instruments of perpetration
of criminal offence of human trafficking has brought about a logical error. It is
not possible to make equal the effect of coercion and deceit with the effect of
providing or accepting the benefits as manners of perpetration of criminal of-
fence of human trafficking on people consent. The first two, if used for sexual
exploitation lead to rape instead to human trafficking, which represents a legal-
dogmatic obstacle to such legislative-technical approach to the Protocol. The
second one can lead to human trafficking according to what is given as a provi-
sion of this criminal offence, but the writer also complains about decision from
the point of a criminal policy. When it comes to sexual exploitation, such legi-
slative-technical approach along with the consent of the victim covers classical
prostitution, and when it comes to labor exploitation the award replaces it as a
key mechanism for the regulation of economic relations in ordinary labor mar-
kets, with the criminal justice coercion.

Key words: Human Trafficking, the Protocol, legislative techniques, crime
policy, the consent of the victim, sexual exploitation, labor exploitation

Harym npujema pana: 27.05.2015.
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