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MATHWYHE REJIMJE JbYJICKOT EMBPUOHA
U ITATEHTHA 3AIITUTA'

Casxceinax: [lonazehu 00 3nauaja GUOTEXHOLOUWKUX UCTUPANCUBARA Y CA-
8peMeHoj oujaiHociuuyu u twepaieyiiuyy, ¢ jeOHe ciipane, U CUUUMYIATUUBHE
@yuryuje daieniua, ¢ opyle ciupate, paod ce basu uumiarem moiyhnociiu 3a-
wiiuiie mamiuunux heauja nbyockoi embpuona taideniiom. C 063upom Ha wio
0a je peu 0 OUOTHEXHOIOWKUM UPOHALACYUMA, K/BYUHO Huliare Koje ce y pady
uciuuye jecie tuymauerbe oopedaba o mwuxosoj taiieniuburnociuu. Hauwme,
3axeamyjyhu passujenum HOCuyiayumMa uzonosarwda, uypudurayuje u upuipema
3a UpUMEHy, caspemeny UaleHIUHY Cuciuemu He UCK/bYYYY a priori sxcuee opla-
Husme u3 uaiueniune sawinuite. Citiola ce aHaiu3om peipe3eHiuaimiueHux 001y~
Ka oplana yiapase, 00HOCHO CYOCKUX OO0IYKA HACTHOjano OeuHucaiiu Koju cy
o Kputtiepujymu Kojum ou ce jedan OUOMIeXHOIOWKYU TUPOHANA3AK MATUUYHUX
henuja motao wiuiiuiny aieniiom, a Opyiu He.

Kuwyune peuu: maiuiuune henuje, wyocku emopuon, uaitieHit, 6uUotexHon0-
luja, iypuiloitieniune henuje

1. O MATUYHUM REJIIMJAMA JbYICKOI' EMBPMOHA

[Tojam ,,matnune henuje™ je Ayro mpucyTaH y OMOTEXHOJIOTHH U MEAULU-
HA. Y HAjONIITHjeM CMHUCIY, MaTHYHE henrje TpecTaBibajy TakBe hemuje Koje
Cy CIOCOOHE Jia Ce CaMOCTallHO OOHaBJbajy M MPOM3BOJIC HOBE, HeMaTuyHe he-
nuje hepke kpo3 henujcko pasasajame.” JIpyruM pedrnma, oHe ¢y ocHoBHe henu-
je JbyJCKOT opraHu3Ma oJ1 KOjuX HacTajy cBa TKHBa y HamieM Teiny. [IpupomHo
CBOjCTBO UM je na perenepunty omrehena TkuBa. Kao mpumep Tor mporeca Mo-

' Pan je mocsehen mpojexty “BHOMEIMIMHA, 3aIITHTA KHBOTHE CPEIWHE M IPaBO™ Gp.
179079 koju ¢puHancupa MunHHCTAapCTBO IpOCcBeTe U Hayke Pemy6imike Cpouje.
2 http://stemcells.nih.gov/info/basics/pages/basics1.aspx, 17. HoBemGap 2015.
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KEMO J1a HaBeIEeMO 3alleJbUBAE PaHa Ha KOXKHU, UM MaK OOHABJbAHE IIPBEHUX
u Oenux KpBHUX 3pHaina. Mehytum, Matuune henuje oipacior 4oBeka HUCY
KCTO MITO ¥ MaTU4HE hiennje eMOproHa, 0 KOjuMa je ped y OBOM pajy.

Haume, y TpeHyTKy (eprunuzaiuje, IOCTOjU camMo jeiaHa hendja — 3uUror.
Y camoMm moYeTKy pa3Boja eMOpHOHa, OHA Ce JIeJIM BEJITUKOM OpP3UHOM M HEOPO-
jeHo myta. CBaka o noOujennx MaTuuHuX henuja y oBoj a3 uma cnocoOHOCT
Jla ce pa3Buje y HOBH eMOPHOH, OJHOCHO MMa TOTHIIOTEHTHY mpupoxy. Hakon
oBe (pase, Koja Tpaje OJf TPH JO MET JaHa, OBaj KBAIMTET henuja omanua, T ce
Bpahajy y ¢asy Oxacrouucra, 0IHOCHO TIOCTajy MuTypunorentHe. OBa ocoOnHa
MaTryHuX henuja moapazymeBa MoryhHoCT j1a ce pa3Bujy y Ouno koju henujcku
THII OJPAc/IOr YOBEKA, alld HE M y LEeIOBUT eMOproH.” C acIeKTa caBpeMeHe
OMOTEXHOJIOTH]jE, CIIOCOOHOCT Jia Ce Y JJaOOPaTOPHjCKUM yCIIOBUMA CaMOCTAITHO
oOHaBJbajy oMoryhaBa yroTpajHa UCTpaXKUBakba.

3axBaspyjyhu OBMM jeIMHCTBEHHMM CBOjCTBHMAa MaTHYHHX henuja JbyJICcKOT
eMOproHa, OMOTEXHOJIONIKA HAayKa je OTBOpHIIa HOB Mpo3op y OyayhHoCT Menu-
LIUHCKUX JHMjarHOCTUKOBaba TepanHja 3a 6pojHe Oonectu. Hanme, criocobHOCT
Jla ce IUTypHIIOTCHTHA hCJII/I_]a pasBuje y OWIo Kojy hCHI/I_]y, na Hajajbe y TKUBO,
OHHOCHOOpFaHJBYHCKGJCHHHKCHaHaJCHaﬂyC&BpCMGHQ]MGﬂHHHHHJRlCCTpeP
MaHOM ,,3aMCHC ¢ orrrehenor wiu YHUIOTCHOT OpraHa Oonect MOTIIYHO CJIIMMHUHU-
me. Tako, y nureparypu ce Hajuenthe ucTuye 1a je oBakBa Teparuja Moryha kop
HEYPOJIOIIKUX 000JbeHa, Kao mTo je [lapkuHcoHoBa Oosect, omrehema kuume-
HOT cTy0a u cnuuno. [lltaBuiie, HEITO KaCHU]jE je OTKPUBEHO U Jia 3pene henuje
Mory na Oyzy pernporpammpane, Tako jia Oyay IrypunoTeHTHe. Jpyrum peunma,
crienjanu3oBana henuja ogpacior opranuzmMa Moxe na Oyne BpaheHa y mypu-
noTeHTHy a3y pasBoja. [Ipumepa paau, To Ou 3Haumno cienehe: henmje neyko-
nuTa Ou Morie a Oyny Bpahene y ¢a3y rurypunorentHe hesnuje oJ1 koje Ou ce ka-
CHMje MOIJIO CTBOPHMTH HOBO TKMBO, HIIp. HepBHa henuja.* HapasHo, 1a 61 ce Mo-
[JI0 YTBPJMTH, aKO je TO y MOTJiey )KUBUX OpraHu3aMa yorure Moryhe y4uHUTH
ca arcoayTHOM TayHohy, Ha KOjU HAauMH je Moryhe rrypunoreHTHy hemujy pas-
BUTH y Ta4HO ojpeleHH TUM JbyIcKKX henuja, moTpeOHO je YMHHUTH Jlajba UCTpa-
*Barba. CyBHIIHO je pelin KOJHMKO Cy Ta Jjajba HCTPaKMBamba CKyma U AyroTpajHa.
OHO 1ITO OKYNHpa jaBHOCT, CBAKAKO jeCTE MHUTAIE Jia JIM TaKBa HCTPAKHBAHbA
Tpeba CTUMYJIMCATH y OKBUPUMA ATEHTHOT I1PaBa, WK j& MaTCHTUPAkhe MaTHY-
Hux henuja ynpaso npenpexa 04eKUBaHUM pe3yJITaTuMa.

3 Boxnu Bramrkosuh, ,, TexHu4kn edekaT 1 0GHM 3aIITHTE XEMHJCKHX H GHOTEXHONOMIKHX
npoHanasaka“, 30opHuk paznosa [Ipasror ¢axynrera y HoBom Cany, 6p. 2/2013, 20-22; Andrea
Radonjanin, ,,Patentability of Biotechnology — Does the Article 6 of the Biotech Directive intro-
duce a single European concept of morality in patent law? Is the result of this change that no
national patents can any longer be granted for human embrionic stem cells?“ Evropski pravnik,
Op. 2/2008, 66.

* 3a oBo ortkpulie je 2012. ypyuena m HoGemoBa Harpaza 3a MEIWIHHY OPHTAHKOM
Hay4yHUKy, IloHy TIopnoHy, m merooM Miahjem jamanckom konerd, LIuHuju JamaHaku.
http://'www.nobelprize.org/nobel_prizes/medicine/laureates/2012/, 2. nenembap 2015.
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2. ETUKA ITATEHTHE 3AIITUTE MATUYHUX REJINJA

[laTenTt, ka0 cy0jeKTHBHO IMpPaBO, MITUTH CBOT HOCHONA y TOTJIENY MpH-
BpenHoOr Kopumhema IaTeHTHPAHOT TIpoHaNacka.” Il1acupameM HOBOT HPOM3-
BOJIa HAa TPXKHUIIITE MITH IPUMEHOM HOBOT TMOCTYIIKA Y MPOU3BOIbH, IPOHATA3aY
OYEKyje Jia My Ce YJIOKEHE BPEIHOCTH (3Hame, BpeMe M HOBYAHA CPEJICTBA)
E€KOHOMCKHU BaJIOpu3yjy. 3Ha4yajHy yJory y TOME MMa MaTeHTHO npaBo. Hauwme,
NpoHaJla3ay CTUYE MCKJby4nBa oBnamhema ja 3amrulieHd npoHana3ak mpous3-
BOJIM, CTaBJba y MPOMET, HY/H HA TPXKUIUTY, YBO3H M CKIAIMIITH,” y OrpaHHde-
HOM BPEMEHCKOM mepuony. Jpyrum peunma, oH je onamrheH aa uckopumrhasa
NaTeHTUPAHU MPOHAJIA3aK, ajli U Ja Ce CyNpOTCTaBJba CBUM TpehuM Junuma,
KOja TO YMHE 0e3 IEeroBe carjacHOCTH. THMe OH CTHYE TPXKHIIHY MPETHOCT Y
OJTHOCY Ha CBOje KOHKYPEHTE, a CJIeJICTBEHO, 1 UMOBUHCKY KOpHCT. [IpuBHieru-
ja MCKJbYYHBOCTH Ha TPKHUILTY, KOjy TaTeHT 00e30elyje, mpoHanazaunma mnpe-
CTaBIba TOJCTHUIIA] 32 Ja/ba HCTPAKUBAIGA. Y OBOM TP)KMIIHOM ACIEKTy HATa3H
ce y Hajpehoj Mepu onpaBmame MATCHTHE 3aIITUTE.

Ho, xana je peu o npoHanaciuma y 00JacTi OMOTEXHOJIOTH]E, MOXKEMO Ja
KOHCTATyjeMO Jla yIpaBO HaBeJCHA MO3WIMja MPOHaNa3aya, OJHOCHO MaTeHT-
HOM 3amTHNEHOT MPOHATACKA Ha TPXKHINTY MpPECTaBsba jellaH OJ KJbYYHHX ap-
ryMeHaTa MMPOTUBJBEY MATEHTHO] 3aIITUTH OMOTEXHOJIOIIKHX IPOHAIa3aKa.

[pe Hero mTo Nocieamby KOHCTATALM]y MOKYIIaMo Jia 00jaCHIMO Kpo3 pa-
3yMJbHBE MPAKTUYHE MOCIEAUIEe, YUUHHNEMO HEONMXOAHY murpecujy. Hamme,
MpoHAJIacIiMa y o0JacTH OMOTEXHOJIOTHj€ CMaTpajy ce ,,0HH KOJI KOjuX ce
CPEIACTBMMA HEXKUBE MPHUPOJIC YTHUEC HA TOK OHOJIOMIKUX MPOIIeca; OUOIOMKUM
CpEeICTBUMA yTHYEC HA HEKHBY MaTEpHjy; OMOJIOIIKUM CpPEICTBMMA yTHUYE Ha
TOK GHOMOIMKHX nporeca™.® Y ToM cMucIty, X1UBa MaTepHja, KA0 IPEIMET HHTE-
JICKTYaJTHOT pajia MpoHaja3aya, ¢ aclieKTa ycjaoBa MaTeHTHOMITHOCTH, AyTro Bpe-
MEHa je TpeCTaBibaja CIIOPHY TAuKy Pa3IMYMTHX MHTEPECHUX Ipyna y o0iu-
KOBaby TATEHTHOT NpaBa.” YKpPATKO: C jeHe CTpaHe, apryMEHTAllHja MpPOTHB
MaTeHTHE 3aIITUTe OMOTEXHOJONIKUX MPOHANIA3aKa Ocliamalla Ce Ha YHEbCHUILY
Jla je IeMapKanuona Juauja u3Mel)y orkpuha (Koju ce He cMaTpa MPOHAIACKOM )
W MpoHajiacka MoJ00HOT 3a MATEeHTHY 3allTHTY U3y3eTHo TaHka. C mpyre crpa-
HE Cy Ce Hala3WM Pa3lio3d MOpAJHEe TPUPOJIE, NIPe CBEra OHU KOjH CE OJTHOCE
Ha yrpoXKaBame JbYACKOT TEJIeCHOT MHTErpUTETa U JOCTOjaHCTBA, ajld U Ha 00-

5 Cno6onan Mapkosuh, yuran Ionosuh, Ilpaso unilienexitiyanne céojune, Beorpan 2013,
101

éc. Mapkosuh, /1. I[Tomosuh, op.cit, 136.

7 Cama PagoBanosuh, ,,YII0ra MaTeHTHOT TpaBa y OAPKHBOM pasBojy*, Ilpaso u ipuspeda,
oOp. 4-6/2011, 952, 953.

8 Cnobonan Mapkosuh, Iaitieniino ipaso, Beorpax 1997, 87.

? Ibidem.
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jazan ox Moryhux 3moymnorpeda KOHTPOIHCAHOT YTUIAja YOBEKAa HA Pa3BOj JKe-
JbEHUX OCOOMHA KUBOT OpraHU3Ma.

YKOIMKO Ce MOHOBO OCBPHEMO HA TPXKMIIHY (YHKUHU]Y TATCHTHOT NpaBa,
OMOTEXHOJIONIKH IPOHAJIACIH HOCE jOII jelaH TepeT ca KOjUM Ce APYIITBO Te-
IIKO HOCH, HAPOYMTO y YCIOBMMA HEPABHOMEpHE pacrojene GorarcTsa: ma-
TEHTHOM 3aIITHhEeH! MTPOHANIA3aK je CKyIL (aKO j€ CXO/THO TpaBUIINMA MaTEHTHOT
npaBa yoIITe ¥ JOCTYIaH Ha TpkUITY''), T cTora MpHCTYNaYaH camo umyh-
HHUjEM CTaHOBHHUINTBY. ['oBOpehn €KOHOMCKMM PEYHHKOM, KOjH je pa3syMJbUB
MIpocevYHOM TpaljaHuHy, MUTamke Koje ce Hy)KHO Hamehe jecte na mu camo Oora-
TH UMajy TpaBO Ha CKYIMy IUjarHOCTHKY W TEparujy, Koja O UM MOTJIa 3Ha4aj-
HO TI000JBIIATH KBAJIUTET )KUBOTA, OJJHOCHO 31paBiba?

CaBpeMeHO MATEHTHO IMPaBO, HAjBUIIIE 3aXBaJbyjyhul pa3BHjeHUM TOCTYTI-
[MMa HM30JI0Bama, IypudUKaMje W NpUrpemMa 3a NpHUMeHy, He UCKJbydyje a
priori )XuBe OPTAHH3ME U3 NIATCHTHE 3ALTHTE, )l YCIIOBE NOCTABIbA NPUIIHTHO
PECTPUKTHBHO.'

3. TIPABHU OKBWPU ITATEHTHE 3AIITUTE MATUYHUX REJINJA
JbYICKOI' EMBPMOHA

Ipema KoHBEHIHMjH 0 €BPOIICKOM MATEHTY ¥, eBPONCKH MATEHTH CE U3ajy
3a MpOHAaJacKe KOju Cy HOBH, Pe3yJTaT CTBApajayKor paja U KOju MOy OMTH
VHIYCTPHjCKH NPUMEHJbHBH. ~ MelhyTuM, MaKo Cy HCIyHEHH OIIITH YCIOBH
naTeHTHOWIHOCTH, npeMa Ypeadu o mmiuieMeHTauuju KoHBeHuuje o eBpor-
CKOM TIaTEHTy, NaTeHT C€ HE MOXKE NOJCTUTH OMOTEXHOJOUIKOM MPOHAIACKY
Koju, u3Mely ocranor, mogpazymeBa ynorpely JbyAcKor eMOpHOHa 3a MHAY-
CTPHjCKE U KOMEPLHjaIHE CBPXE

19 Ibidem, 88,89; Mapko TpajkoBuh, [lparuma Jlpakuh, ,broetnka kao xymana mpra
OMIITe ¥ KPUBUYHO-TIpaBHE Teopuje, 300pHuK paxosa IlpaBHor daxynrera y HoBom Cany, Op.
1/2014, 139-145; Cangpa Camapyuh, ,,IIpaBuu craryc in vitro emOpuona“, 300pHUK pajsoBa
[paBHor dakynrera y HoBom Cany, 6p. 3/2014, 366-370.

""" Cama PamosamoBuh, ,[IaTeHTH M jaBHO 37paB/be — NPHHYAHA JHICHIA 33 H3BO3
q)apMaLle}ITCKI/IX npoussona‘, I1paso u iipuspeoa, 0p. 4-6/2013, 747-749

2V amepuuKoj jaBHOCTH je MO3HAT CIyH4aj, KOjU j¢ M3a3Bao onpeyHe peakiyje, Kaja je
no3Hara Tirymuna AHyennHa [lonm, mpeBeHTHBHO ojcTpaHmia o0e Jojke, Kako OM crpedria
MaJIMrHO 000Jberbe. ['eHEeTCKO TecTHpame KOjuM je yTBplheHa HacjeiHa CKIOHOCT Ka TyMOpY
nojke U jajauka xomrano je 3000 nonapa. [loauinuxa, 17. jyn 2013. YV nocnenme Bpeme ce cBe
BHIIIE OCIIOpaBa JIeUehe MaTHYHAM fienrjamMa, HapoOuuTO Kajia Cy y NUTaby CONCTBEHE MaTHYHE
henmmje. Mapuja Buauh, ,,Y3roj JbyncKkux pesepBHHUX OenoBa“, http://elementarium.cpn.rs/ele-
menti/maticne-celije/, 12. HoBembap 2015.

'3 C. Mapxosuh, op.cit, 90

4 Texcr KoHBeHumje 0 W3aaBamy €BPOICKOT maTeHTta (y AajbeM Tekcty: KEII) B:
Bnamumup Tonoposuh, Melynapoxuu yroopu — MHTenekryanHa u apyra noopa, beorpax 2000,
225-347.

" KEIL, un1. 52.ct.1.

'S Implementing Regulations to the Conventions on the Grant of the European patents, rule
27, https://www.epo.org/law-practice/legal-texts/html/epc/2013/e/r27.html, 13. nenem6ap 2015.
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ITpema dupextuBu EY o npaBHOj 3amITUTH OMOTEXHOJOMWIKKUX MTpOHasia3a-
ka'’ (y JaJbeM TeKcTy: BHOTeXHOIONKA JUPEKTHBA), JbYCKO TENO Y PasIMyK-
TUM (azaMa cTBapama M pa3Boja M OTKpuhe HEKOI Off HErOBUX €JlIeMeHara,
YKIbY4yjyhH U CeKBEHIly WM JACIMMHUYHY CEKBEHIy I'eHa HE MOTY MpeJICTaBIba-
TH MATCHTHOWIIHE MPOHAJACcKe. YKOJIHUKO je eJIEMEHT MU30JI0BaH U3 JbYJICKOT Te-
Jla WM IPOM3BEICH Ha APYTM HAYMH IyTeM TEXHUUYKOT IOCTYyIKa, YKIbyuyjyhu
U CEKBEHIly WIM JCTMMHUYHY CEKBEHIy I'€Ha, MOTY MpPEICTaBJbaTH MpOHaIa3aK
KOjU ce HITUTH MAaTEeHTHOM, YaK M aKo je CTPYKTypa TOT elleMEeHTa MJCHTUYHA
CTPYKTYpH TIPHPOIHOT eleMeHTa. ® MHIyCTpHjcka NpUMeHa CEKBEHIE HIIH Jie-
JMMUYHE CEKBEHIe TeHa Mopa OMTH omucaHa y mpujaBu natenra. [lopen tora,
JlupekTrBa 0 NPaBHO]j 3alITUTH OMOTEXHOJIOIIKUX IPOHAIa3aKa CaJPIKU OJIPE/I-
0e KojuMa ce W3 MATeTHTHE 3allTUTe W3y3UMajy MPOHAIACIH YHje je KOMEPIIH-
janHo uckopuihaBame y CylPOTHOCTH Ca jaBHUM MOPETKOM HIIM MopajioM. He-
he ce, mehytum, cmaTpaTu na je uckopuihaBame y HOTIYHO] CyPOTHOCTH ca-
MO 3aTO IITO ra 3a0pamyje Heku 3aKoH Wi nponuc. Kopumheme Jbyackor
eMOpHOHa 3a MHAYCTPHjCKE MM KOMepLUjalHe cBpxe ce, u3mely ocrajior, u3-
PUYUTO 00yXBaTa HABEACHUM U3y3HUMAaHEM.

Ha uctu HauMH ce 0BO MUTamke TpeTHpa U y HameM npasy. IIpema 3akony
0 MATEHTHHMA’ ', JbY/ICKO TeNO, y GUI0 KOM CTAaAHjyMy H-eroBOT (hOpMHpama i
pas3Boja u oTkpuhe HEKOT O]l HBerOBHX elieMeHaTa, YKJby4yjyhu ceKBeHIe Win
JeTMMHUYHE CEKBEHIIE ['eHa, HE CMaTpa ce MPOHAJIACKOM KOjU C€ MOXKE IITUTUTH
natenToM. Mmak, exeMeHar M3BOjeH W3 JbYACKOT Tesla WM MPOU3BEACH TeX-
HUYKUM TOCTYIKOM, YKJbYy4yjyhM CeKBeHIe WM JeTMMHYHE CEKBEHIIE I'tHa,
MO’Ke OMTH NAaTEHTHOWIAH U y Clly4ajy KaJa je CTPYKTypa TOT €JIeMEHTa HUeH-
THUYHA CTPYKTYPH MPUPOJHOT eneMeHTa. HaycTpujcKa IpuMeHa CEeKBEHLE MU
JeTMMHYHE CEKBEHIE TeHa MOopa OMTH OTKpUMBEHA Yy MpHjaBU MATEHTa Ha JaH
HEHOT [IOJHOIICHA.

®dopmynanmje KopuitheHe y HaBeACHWM ojpendaMa eBporcke u momahe
peryiarruBe CBaKako HUCY OJIMCKe MpaBHUYKOM 00pa3oBamy, Ia ce THME U pas-
yMeBamke AAaTOr MpodjeMa YMHM TEXKHUM 3aXT€BOM. Y TOM CMHCIY, LIHJb OBOT
pana jecrte nma ce JAOHEKIJIe, KPOo3 I0jeTHOCTABIbCHE je3MUKE M3pa3e MPUOIIKA
npo0jeM CTpYLH OA YMjUX OJUIyKa 3aBHCH JaJbh pa3Boj OMOMETUIIMHCKUX U
OMOTEXHOJIOIIKUX UCTPaKUBama. YJora MpaBHUUKE CTPYKE, HAKO Ce HE OJJHOCH

' Directive 98/44/EC of the European Parliament and of the Council of 6 July 1998 on the
legal protection of biotechnological inventions, Official Journal L 213 (Biotech Directive, name y
¢bycuorama: BD), http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31998L0044:
EN:HTML, 1. oktob6ap 2015.

B BD, un. 5.

Y BD, un. 6, cras 1.

20 BD, 4. 6, ctaB 2, Tauka II.

2! 3axom 0 marentuma (3AII), Cryx6enn rnacuuk PC, 6p. 99/2011, un. 8
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HETIOCPETHO Ha UCTPaKHUBama W Pa3Boj Y OBOj CBE 3aCTYIUbEHH]jO] 00JIACcTH ca-
BpeMeHe OHMOTEXHOJIOTHje W MEIMIMHE, Y IUjarHOCTHYKOM U TeparneyTCKOM
CMHCIIy, HUje CBEJEHa caMO Ha CKpPOMHE JAONpHHOCE. YKOJIHMKO mohemo ox
(yHKIMje TaTeHTHOT MpaBa, HAPOYHTO y TOTVIEAY CTUMYJHCama (BAKHUX H
CKYIIHX) MCTPaKMBAKba -, MOIIH OMCMO (MOYIa HECKpOMHO) cTahu 1a cy mo-
ClIeMLE TPAaBHUYKOT MIPOMHIIBbAA JATEKOCEKHH]jE: IPU3HABEM TaTeHTa Kao
aJIeKBaTHOT OOJIMKA 3aIITHTE 32 oJpel)eHe mpoHazacke, Ha MOCPEJaH HAYMH Ce
yrnyhyje T03uB MCTpaKMBaYMMa ¥ MPUBPETHHUIINMA Ja YIAXy y WU3HAIAKCHE
TEXHUYKHX pPelIcka 32 KOHKPETHE TEXHUYKE MPoOJieMe OTHOCHE 00J1aCTH.

[IpBOo muTame Koje ce u3/Baja y KOHTEKCTY NMAaTEHTHE 3aIlTUTE MAaTHYHUX
henuja spyackor emOprona jecre onapehuBame camor mojma emOpuoHa. Tako,
JbYJICKH €eMOPHOH TIPEJCTaB/ba HAjpaHUjy (a3y HACTaHKA JbYJICKE jeJMHKE, O-
HOCHO 0] oIuioAlke jajue henmje mo ocMme Henesbe TpyaHohe, kaga mpenasu y
deryc.” Ako uMamo y BuIy 0peady 3aKoHa KOjOM Ce JbYICKO TeNo, y OHIIo
KOjeM cTaaujymy (GopMHpama M pa3Boja HE MOXKE CMaTpaTh NMaTCHTAOWIHUM
MIPOHAJIACKOM, YMHHU HaM ce Ja ce Beh MojMOBHUM ojpelHBameM JbyICKOT eM-
OpuoHa, kao HajpaHuje ¢a3e pa3Boja, HCKIbYUyje MOTYNHOCT MaTeHTHE 3aIlTH-
Te. MehyTum, TakBa 3amTHTa ce MOXE JOOUTH YKOIHMKO CE eleMeHaT U3BOjU
U3 JbyJCKor Tena (y Omiio kojoj ¢asu, IpuM. ayTopa) WiH ce 1o0uje TeXHUUKUM
MTOCTYIIKOM, aKO HHj€ HaMEHEH KOMEPIIHjallHOj MW WHIYCTPHjCKOj IPUMEHH U
aKko ce He JoOHMja Ha HAYMH KOJUM ce eMOpHoH yHumTaBa. majyhn motome y
BH/ly, Ha4YeJIHO, MaTU4HA hiennja, Kao IeMEHT KOjU Ce U3/[Baja U3 JbYJCKOT eM-
OpuoHa Moxe Oa Oyze mpenMeT nateHTHe 3amTure. HapaBHo, y ciydajy aa ce
MatndHe henuwje u30Iyjy A€CTPYKTHBHHUM METOIOM, WM Cy HaMEHCHE HHIY-
CTPHjCKOj MM KOMEpPIHjaJHOj YIoTpeOn, TakBa 3amTHTa Mopa Jia u3octane. C
THM Y BE€3H, MOIJIM OMCMO Jla KICTaKHEMO J1a pejieBaHTHE oxpende nomaher mpa-
Ba M mpasa EBporicke yHHje He /Jajy Ipenn3aH OJroBop Ha MUTAmkE Jia JH Ma-
tiuHe henuje JbyIcKOT eMOpHOHa jecy WM HACY aTeHTHOMITHE, IITO je Iociie-
WA pa3IMYuTOr TMOMMamka eMOpPHOHA Y HAalMOHAIHUM 3aKOHMMa 3eMalba
EBporicke yHuje.

Kao 3ajemqamuke cMmepHuUlle y TyMademy oapenada o MaTeHTHO] 3allITHTH
Koje OM ce MorJyie MPUMEHUTH Ha MaTHyHe henuje kao mareHTHOMITHE TpoHaa-
cKke, Tpebanio Ou M3ABOJUTH HEKONMKO MUTama. Hajupe, Ha KOju HaYMH ce OHE
u3onyjy? Jasbe, 1a 1 cy u3onoBane Marnuse henuje”’ wmm Matiane hemuje go-
OujeHe BEIMTauKUM, TEXHUIKUM MOCTYIIKOM, CITOCOOHE J1a c€ Jajhe CaMOCTaITHO

22 C. Paposauosuh, 2011, 954.

3V HauMOHATHHM 3aKOHHMA 3eMajba EBPOIICKe YHUjE JbyICKH eMOPHOH ce JeuHHIIe Ha
pasnmuunte HaunHe. Bua. A. Radonjanin, op.cit, 71-73.

%4 Jlanaurmsa GHOTEXHONOTHjA TIO3HAjE PA3IIYNTE METOE W3/IBAjarba MATHIHKIX henmnja, o
KOjUX je CBaKako jaBHOCTH HajTIpHOIIKHU]jAa OHA Y KOjOj C€ M30JI0BaFk¢ MaTHYHHUX helrja BpIIH
13 KPBHU WIIM TKUBA ITyMTYaHe BPIILE, HEMOCPETHO HaKOH Iopolaja.

1836



36o0puuk panosa [Ipasror ¢pakynrera y HoBom Cany, 4/2015

pasBujajy? Konadno, 1a 11 je cBpXa HCKOpHUIThaBama IpoHaIacka KOMepITHja-
Ha, OJJHOCHO UHIYCTpHjcKa?

Jla 6ucMO OATOBOPHIIM HA OBa KOMIUICKCHA MTUTakha, CMaTPaMO KOPHUCHUM
TO YYUHUTH KpO3 aHAJIM3y PENPEe3CHTATHBHUX OJJyKa OpraHa ymnpaBe M CY/I-
CKHX OpraHa.

3.1. Opnyka EBponckor naTeHTHOr 3aBoja y ciaydajy WARF

JeBeneceTux roguHa NpoUUIOr BeKa rpyma UCTpaXkKuBaya ca YHHUBEp3HUTe-
ta BuckoncuH, oHOCHO (hoHmamuje y meroBoM cactaBy (The Wisconsin Alumni
Research Foundation — WARF), na uyeny ca Ilejmcom Tommconom (James
Thomson), ycuena je aa u3oiyje u pa3Buje (KyJATUBHUILIE) MaTuuHe henuje jbya-
CKOT eMOpHOHa Koje Cy CIIOCOOHe Ja ce pa3BHjajy y JabopaTOPHjCKUM yCIIOBH-
ma (in vitro).”> OBaj mpoHanasak je 0TBOPHO HOBE MOTYNHOCTH y MEIHIIMHCKO]
JMjarHOCTHIN ¥ TepaneyTuly. Tako, kopulnhieleM OBOT IIpoHajacka Moria Ou
ce y 3HaTHO] MEpU CMambUTH NOTpeda 3a TPaHCIJIAHTAMjOM OpraHa Cca KHBOT
qoBeka, Oyayhu ma 6m ce moTpeOHU opraH pa3BHUO M3 U30JI0BaHE MaTHIHE hemn-
je, oJ1 BEIITaYKUM yCIIOBUMA.

Wmajyhu y Bugy KopucHOCT npoHanacka, y Cjeanmenum Amepuukum Jp-
aBaMa je NMpU3HATA TaTeHTHa 3amTuTa.”’ MelyTnm, TakBa 3amTHTa je y
EBpornckom nmateHTHOM 3aBoay oxaoujeHa. Ha oBom mecty hiemo u3nBojutu ca-
MO apryMeHTalMjy Koja je y KOHTEKCTY aHaJIM3UpaHor nuTama. Tako, [Ipommu-
peHo xanbeno Behe EBporickor mateHTHOT 3aBoja, y ouryiu u3 2008. FO,Z[I/IH627
HCTHYE: ,,...1TpeMa TpaBuily KoHBEHIIMje O €BPOTICKOM IATCHTY... 3a0pameHO je
MaTEeHTHPakhE MPOU3BOJIA KOjU CE, KAKO j& OMKMCAHO Yy MPHjaBH, Y MOMEHTY TO/I-
HOLIEHA 3aXTE€BA MOT'Y UCKJbYYHMBO JOOUTH METOJOM KOja HY>KHO YKJbYUyje Je-
CTPYKIUjY JbYICKOT eMOpPHOHA OJ1 KOjeT ce MpeIMETHH IMPOU3BO/ M3/IBaja, YaK U
aKo METOJI H30JI0Bamba Huje o0yxBahen mareHTHHM 3axTeBoM™.” Jlakie, uenehn
yCIIOBE MaTEHTUOMIHOCTH MpEeAMETHOI MpoHajacka, [Ipommpeno xanbeHo Be-

5 Leron Morad, »Stemming the Tide: On the Patentability of Stem Cells and Differentiation
Processes®, http.//www.nyulawreview.org/sites/default/files/pdf/NYULawReview-87-2-Morad.pdf, 568,
23. cenrrembap 2015. G. Bahadur, M. Morrison, ,,Patenting human pluripotent cells: balancing com-
mercial, academic and ethical interests*, Human Reproduction, Vol. 25, No. I, 14, John M. Gol-
den, ,,WARF’s Stem Cell Patents and Tensions between Public and Private Sector Approaches to
Research®, Journal of Law, Medicine & Ethics,2010, 315-317.

26 G. Bahadur, M. Morrison, op.cit, 14. OBakBa ojnyka [latentHor 3aBoga CjenumbeHIX
Awmeprnykux Jlp)kaBa 3aCHOBaHa je HAa TaMOIIEEM CHCTEMy IIaTEHTHE 3allTHTE, OJHOCHO
ycJoBMMa Koje MpoHaja3ak Mopa Ja 3aJ0BOJbH Ja Ou cTekao mareHT. OmmupHuje o Tome: C.
PanoBanoBuh, ,,Yjora mateHTHOr mpaBa y OJPXKMBOM pa3Bojy”, 952-954. m Tamo HaBeneHy
JIUTEpaTypy

2 EPO-G 0002/06 (Use of embryos/WARF) of 25.11.2008., http://www.epo.org/law-
practice/case-law-appeals/recent/g060002ex1.html, 1. HoBemOap 2015.

.G 0002/06, 2
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he n3ma3n U3 OKBUpA MATEHTHOT 3aXTEBa KOjuMa je JeUHICaH IPeaMeT U 00UM
TpaKeHe 3alITUTE,” Te OJUTyKYy JOHOCH YIPaBO Ha OCHOBY UMH-GHHUIIE KOja HHje
oOyxBahena 3axteBoM. Mako je oOpaznoxeme Beha ycmepeHo Ha cripeuaBame
M3MIpaBamba MATEHTHHX MPOIHCA, . U3 OBAKBE OJUTYKE IIPOM3IIA3U U OUMITICIHA
MOTBPJIa HACTOjarba J]a ce Y MaTeHTHO] 3aIITUTH OMOTEXHOJIOMIKHX MPOHaia3aKa
O4YyBa PECTPUKTHBAH MpHCTyIl. Hanme, ykomuko O ce maTeHT NpU3Hao 3a Mpo-
HaJla3ak Koju ce jeZIMHO MOKe JOOUTH y MOCTYIKY (32 KOjH C€ 3aIlThUTa He Tpa-
JKM) U3Y3€TOM M3 NIATEHTHE 3allTHTE, JIejCTBO MaTeHTa OM HYy)>KHO 00yXBaTHIIO U
enieMeHTe (IOCTYIaK) 32 KOje j& OH U3PUUYUTO U3Y3eT.

HcroBpemeHo, y omnyiu je Harnamieno aa Behe auje moceOHO pazmarpano
OIIITA MHTAMba MATEHTHOMIHOCTH JbyICKAX MaTHHHX hemnja.’!

3.2. Opyka Cyna npasae EBponcke yHuje y cayuajy Briist]

Hemauku uctpaxxkuBau Omusep bpyctn (Oliver Briistl), je TuTYnap maTeH-
Ta 3a W3NI0BaHe W npedniiheHe HepBHe henuje, 3a mocTymnak A00ujama oBux he-
Juja U3 JbYJCKOT eMOpHoOHa U 3a BuXoBy ynoTpeOy. [lo3uBajyhu ce na buorex-
HOJIOUWIKY JUpPEKTUBY, unaH 6, ['punnuc (Greempeace) je mogHeo 3axTeB 3a
OrJIalllaBamk¢ HUIITABUM pelleha O MPU3HAY MaTeHTa HCTUIYhn YHeHUITY Ja
JbYJICKU eMOPHOH He MOKe Jia OyJie peIMeT naTenTtHe 3amTure. [1oBogom 3ax-
TEBa 3a pelaBame MPETXOTHOT MUTaka, KOjU je ymyTuo HeMadku cya, Cyn EY
je y omryru o HoBemOpa 201 1.32 ucrakao Jla, nako ce buorexHonomnika qupex-
THBA HE OIpeJesbyje y Moriieay MojMa JbyACKOT eMOpHOHa KOju HHje MaTeHTHU-
OuiaH, OTHOCHA ofjpeida ce MOpa TyYMaduTH y CMUCIY Aa ce€ JbYJICKH eMOpHOH
neuHUIIE HA HaYMH KOju oMoryhaBa 3allITUTY JIOCTOjaHCTBAa M WHTETPUTETa
spyzcke jexuake.” C THM y Besu, Ha IMTambe 1a JH ce Heomtoena jajua hemuja
gyje cy neoba u Jajby pa3Boj 0 oApeheHor cTaarjyMa CTUMYJIUCAHU MapTeHO-
rese3oM o0yxBaheHu MOjMOM JbyACKOr eMOproHa, Cya ucTHYe Ja ce JbYICKUM
emOpuoHOM cMaTpa: 1) cBaka Jpyzacka jajHa henuja koja je oruiohena, 2) Heo-
mwiohena jajua henmja y kojy ce HykieapHa henmja u3 3pene Jbyncke hemuje
tpancmaruure (yrpahyje) u 3) ceaka Heoruiohena jajna henuja uuje cy neoba u
JlaJbU Pa3BOj CTUMYJIMCAHE TTAPTEHOTCHE30M, YKOIHUKO Cy CHOCOOHE 3aro4eTH
TIOCTYTIaK pa3Boja JpyAcKor Onha.

¥, Mapxkosuh, /1. [Tonosuh, op.cit, 117

** G 0002/06, 2

3! Ibidem

32 Judgment of the Court (Grand Chamber) of 18 October 2011 (reference for a preliminary
ruling from the Bundesgerichtshof — Germany) — Oliver Briistle v Greenpeace e.V (C-34/10),
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:62010CA0034&qid=
1450177467923&from=EN, 2. oktobap 2015.

33 C-34/10, map. 34.
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C 003upoM Ha TO J1a TTojaM JbYICKOT eMOproHa 00yXBaTa MepPHo/T 0.1 OTLIO-
hemwa, oBa mociema OPEIHUIIA POIIMPEHOT MojMa eMOpuoHa 3aBpehyje 10-
naTtHo obOjammbewe. Hanme, mapreHorenesa npeacraBiba MOCTYNAK aKTHBUPAba
jajuux henmmja XeMHUjCKUM U €JISKTPUYHUM IyTeM. Tako moOujeHa, akTHBHpaHa
jajua henuja Ha3uMBa ce MapTEHOTAa U MMa CIIOCOOHOCT JaJber pa3Boja. YIpaBo
nonazehu on Tora, Cya mojaM JbyACKOr eMOpHOHA MPOIIKMpPYje U Ha OBE HEO-
mwiohene jajoe hemuje, mMTO y MEAWIIMHCKOM CMHUCIY CBaKaKO HM3JIa3H W3 MOjMa
JByICKOT eMOproHa. VicTu cya najke HaBOAM Ja je oApeadamMa 0 U3y3uMamy O
MaTeHTHE 3amTuTe 00yxBaheHo W HAyYHO UCTPaXKUBAKE, TC J1a jeIMHO YIOTpe-
0a y IMjarHOCTHYKE U TepaIleyTCKe CBPXE KOje Ce MPUMERY]jy Ha TOM JbYJICKOM
eMOpHOHY U BeMy KopHcTe MoTy na Oyay matentuOmnne. Konmauno, Cyn Ha-
rIalaBa J1a ce U3 MaTeHTHE 3allTHTE U3y3MMajy W MPOHANACIH y KOjuMa TeX-
HUYKHU MOCTYMAK 3aXTeBa YHUIUTEHE JbYICKOT eMOPHOHA, WIK HEroBy yHoTpe-
Oy Kao moYeTHOT MaTepujana, 0e3 o03upa Ha (pa3y KHEroBor pa3Boja, 4YaKk U Kaaa
ce ONHC TEXHUYKOT MOCTyIKa 100ujamba MaTHYHe helije He OJJHOCH Ha JbYACKH
eMOpPHOH, aJli je HyKaH IpeayciioB IPUMEHE Npolieca ONMUCAHOT y MPHjaBH.

3.3. Onayka Cyaa npasiae EBpornicke yHuje y ciryuajy
International Stem Cell

International Stem Cell Corporation (ISCC) je 3aBomy 3a HHTEICKTyaIHY
cBojunHy YjemumeHor KpasbeBcTBa mojHesna JiBe nareHTHe npujase. [IpBa, moa
Ha3uBOM ,,JlapTeHoreHeTcKa akTUBalMja jajHUX henuja 3a MPOU3BOAIY JbYI-
CKMX eMOpHOHAJHMX MaTW4YHHX henuja““ ce OAHOCH Ha METOAE IPOHM3BOIHE
IUTYPUTIOTEHTHUX JbY/JCKHX JINHHja MaTUYHUX henuja U3 MapTEeHOT€HETCKU aK-
TUBUPAHHUX jajHUX henuja u IuHMja MaTHYHUX henuja NpoU3BEICHUX Y CKIIAay
ca omHOCHUM MeTozoM. [lpyra, ,,Bemtauka poxmpayda U3 MaTHUHUX henuja mpe-
Kbade' yKJbydyje M30JaHjy ITyPUIOTEHTHUX MAaTUYHHUX henrja u3 mapTeHo-
TCHETCKH aKTHBUPAaHUX jajHUX henuja, amy M BEIITaYKH CTBOPEHY POXKEbAUY
WM TKUBO POXXKIbaue Kao MPOM3BOJE KOjU Cy HENOCPEOHO I0OHjeHH OBHUM IIy-
TeM, OJJHOCHO MPOHANACKOM IOCTYIKa.”' HakoH IITO je 06O NpH3Hame Na-
TEHTa HAaBEJCHUM MPOHAIACIIMMA, IIPH TOM I03MBajyhu ce Ha MPETXOJHO aHa-
au3upaHny omiIyky y ciyuajy bpyctn, ISCO je 3amoueo cyacku mocTynak mpen
Bucokum cynom Benuke bpuranuje (mateHTHO onebeme). Omnyuyjyhu no Ty-
Om poHanazada, Cya ce Cyouno ca moTpeOoM IPEeTXOTHOT TOjallhEemha Oape-
naba bruotexHoOLIKE AUPEKTHBE, KOje je y KOHKPETHOM cilly4ajy Tpebajo y3e-
TH y 003up. Crora je Taj Teper npebadyen Ha Cyq npasae EBporicke yHuje, Koju

34 Judgment of the Court (Grand Chamber) of 18 December 2014, Case C-364/13, map. 10,
http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30dd0fc5793beb864356
b646fd342cb7e252.e34KaxiLc3gMb40Rch0SaxuSah50?text=&docid=160936&pagelndex=0&do
clang=EN&mode=Ist&dir=&occ=first&part=1&cid=531501, 10. okrobap 2015.
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ce, y3 o0aBe3y Jia JJoHece OJUTyKY O CBaKOM IOJIHECEHOM 3aXTEBY U Hamepe Ja
Ce OCETJBHBO MHUTAE MATEHTHE 3alITUTE JbYICKOT eMOpPHOHA ITOCTaBH y YjeaHa-
YeHE OKBHpPE MAaTeHTHE 3alUTHTE YOIITE, OCBPHYO Ha MPETXOAHO MOMEHYTH
ciyuaj bpycri. Mehyrum, Cyn qoHOCH HEIITO ApyTavdujy OJUIyKY.

VY npeamery International Stem Cell Corporation v. Comptroller General
of Patents, Bucoku cyq je nocraBuo nutame Cyny npasne EBponcke yHuje na
nm ce HeorioleHa jajHa henmja ymja cy nasea neoda M pa3Boj CTUMYJIHCAHE Tap-
TEHOTEHE30M U KOja, 3a pa3iuKy oj omioheHe jajue hemmje caapke camo TuIy-
punoreHTHe hienuje, Koje HUCY CIIOCOOHE Jia ce Jlajbe Pa3BUjy y JbYJCKY jeIHH-
Ky MOT'Y CMaTpaTH JbyJICKAM eMOpuoHoM?™

[To3uBajyhu ce Ha Hay4Ha ca3Hama KojuMa pacnonaxe, Cyn 3akipydyje aa
je ynpaBo KJbYYHO MHUTamkE Aa JIM JbYJCKE MapTEHOTE Y KOHKPETHOM CIy4ajy
MMajy WHXEPEHTHY CIIOCOOHOCT J1a ce pa3BHjy y Jbyacko Ouhe. [lakie, 3a pa3nu-
Ky o]l oiyke bpycTi y kK0joj ce, Kako je HaBeIeHO, IojaM JbYICKOT eMOpHUoHa
TyMauyu CIIpaM YUELCHUIIC Ja JIM ,,[IApTEHOTE " MMajy CHOCOOHOCT Oa 3aiouHy
MOCTYMAaK pa3Boja JeyIckor ouha, y npeamery International Stem Cell Corpora-
tion v. Comptroller General of Patents Cyx unak yuHM ofpeleHo mpernusupa-
we. Tako, mpeMa TPeHYTHOM CTamy HayKe, Y OJCYCTBY MapTHEPCKOT (KOHKPET-
Ho ounHckor) JIHK, koju je HeonxomaH 3a pa3Boj M3BAaHEMOPHOHAIHOT TKHUBA,
IapTeHOTe CHCaBalla MOTY Ja ce PasBHjy caMo [0 CTajujyma Gmactomucre,
LITO TIPE/CTaB/ba OKBUPHUX IET naHa. [Ipommpeme nojmMa JbyACKor eMOproHa
1 Ha oBe henuje 3HauajHO OM ce cy3mia MOTyhHOCT MaTeHTHe 3allTHTe MaTHY-
nux henwmja. IIpu ToM, OBakBO M3y3uMame, Koje ce He OM a priori MOTJIO cMa-
TpaTH MPOTHBHHUM jaBHOM TIOPETKY M MOpaily, JOCTOjaHCTBY U UHTEIPUTETY YO-
BEKa, MOIJIO OM J1a IECTUMYJIUIIE Jajba UCTPAXKUBamka y 00JacTH OHOTEXHOIIO-
ruje. Y KOHKpPETHOM CYJICKOM IOCTYIKY, HICTAKHYTO j€ Kao HECIIOPHO Jla MaTHY-
He henuja koje cy mpeaMer 0J0HjeHe MAaTEeHTHE 3alITUTEe, 300T TEXHUYKOT 0~
CTYIIKa KOjH je KopumiheH 3a BUXOBO J00Hjame, HUCY MMaje TaKBY CIIOCO0-
Hoct.”” YIpaBo OBe OKOJHOCTH yuMHHIE Cy 3aiatak Cyia y OBOM IPEIMETY
oceT/buBHUjUM, Oynyhu na je meroBa WHTEpIpeTaldja OJHOCHE onpende buo-
TEXHOJIOIIKE AMPEKTHBE MOTIJa aa Oy/le OuYeKHBaHa JIeMapKallloHa JIMHHjA H3-
Mel)y KOPHCHOCTH MAaTEHTHE 3aIITUTE U €THUKOT aCTeKTa UCTPaKMBambha MaTHY-
Hux henuja.

MemunuHCKa W IpaBHUYKA CTPYKa CTOje y3ajaMHO Ha HEMoJAeJbeHOM CTa-
HOBMLITY J1a TOTUNOTEeHTHE henuje He Mory Ja Oyay MpeaMeT NaTeHTHE 3allTu-
Te, Oyayhu ma ce y CBOM JlaJbeM Pa3BOjy MOTY CaMOCTAITHO PA3BHUTH y JbYICKO
Ouhe, WITO ce MPOTHUBH jaBHOM MOPETKY W Mopany ApymrTsa. CTora je cropHo

35 C-364/13, map. 20
36 C-364/13, map. 17.
37.C-364/13, map. 33.
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MATamkE J1a JIK ce MPpo0JIeM MaTeHTaOMITHOCTH MaTUYHUX henrja Moke TeHepa-
JIM30BAaTH, WIH je TOTPeOHO M3HUjaHCUPATH CUTyaldje Kajaa henuje He Mory na-
Jbe J1a Ce Pa3BHjajy y MpaBlly CTBaparma HOBOT )KUBOT OpPraHU3Ma.

ITonmazehn on mpupone mmypunoreHTHUX henmja, oxpende brnortexHomo-
LIKEe IUPEKTUBE OW ce MOTJie TYMAuuTH y NpaBly HUXOBE MaTCHTUOMIHOCTH.
Haume, yumenuna je na buorexHosomka ITUpeKTHBa IOMYLITA MAaTEHTHY 3a-
IITUTY OHHUM JIJIOBUMA JbYJICKOT TeJa, KOjU Cy M3/IBOjEHH U KOjU CE€ HE MOTY
Pa3BUTH y KHMBU OopraHu3aM. TakBe NMpoHallaCKe HEe M3y3WMa M3 MATCHTHE 3a-
LITUTE.

V caBpeMeHOj MEJUIMHN TO3HATH Cy OpOjHU TEpaneyTCKH YUYWHIN OBHX
henuja, ka0 ¥ MOCTYNIM BUXOBOT JO0Hjama U3 U3BOpa KOjH ce HE cMaTpajy WH-
BaH3WBHUM HUTH CE€ CMaTpajy JeJIOBHMA JbyJICKOT opranusma. [Ipu Tom ce Haj-
yemhe Muciau Ha MaTu4He henuje qoOujeHe U3 KOLITaHe CPyKU, KPBH WIIM TKUBA
IJIaleHTe, 3peiie MaTuaHe henuje 1o0ujeHe penporpamMupameM MpTBHUX henyja,
uta. ClesCTBeHO, IYPUIIOTEHTHEe MaTHUYHEe henuje JbyJcKor eMOpHOHa, Y Ha-
BEJICHOM CMHCILY, HE MOTY CE CMaTpaTu JbYJCKHMM eMOPHOHOM Y CMHUCIY OApE.-
0e bruorexHomnomke aupextuse. Unak, npaBHUYKA 3Hamba y OBOj 00J1aCTH HUCY
JIOBOJbHA J1a neuHHITy MOTYRHOCT TaTEeHTHE 3alTHUTe MaTHYHHUX henwja, Beh
Ce KOHAYHU Cy/ IpernyiTa OMOTEXHOJIOIIKOj CTPYIH, Koja Ou Tpebaiio aa mnpy-
KM OJIrOBOP HAa MHTAMbE Ja JIU Ce y KOHKPETHOM CIIy4ajy MOTY HJIM HE MOTY Ma-
TuuHe henmje pa3BuTH y Jpyacka 6mha.

VY cinuuHOM nyxy je u omnyke Cyjaa mpasje: ,,...Heomio)eHa Jby/ICKa jajHa
henuja, umja cy neoba W AajbM Pa3BOj CTUMYJIMCAHU MApPTEHOTCHE30M, HUjE
JbYJICKA €eMOpPHOH Y CMHUCITY olpe0e 4iaHa 6, cTaB 2, Tauke Il bruoTexHosomke
JIMPEKTHBE aKo, ¢ 003MPOM Ha cajjamama HayyHa Ca3Hama, caMma Mo ceOn Hema
HWHXEPEHTHY CIIOCOOHOCT Jia ce pa3BHje y JbyAcKo Oulie, a IITO je Ha HalOoHAa-
HOM cyay Ja npopepu.>® Hujanca koja OBY OUIYKy paslHKyje OJ MPETXOJIHE,
any 3Ha4ajHO Je(UHMIIE yCIOBE MO/ KOjEMa C€ MOTY 3aIlITUTH MMaTEHTHOM Jie-
JIOBU JBYJICKOT TeJla jecTe YHI-CHHIIA J1a CE JbYICKUM eMOPHOHOM HE MOXKE CMa-
Tpatn henuja Koja je cocoOHa Ja 3ailoyHe TMOCTYNaK pa3Boja, Beh oHa Koja je
CIoCcO0Ha Oa ce pazsuje y JbyAcko Ouhe.

4. 3AKJbYYAK

PeneBanThe onpende nomaher npasa u npaBa EBporicke yHHje 0 TaTEHTO]
3aIITUTH HE [1ajy TOBOJHHO jacaH OATOBOP Ha MHUTAmE Ja JIU Cy MaTH4YHE hemmje
JbyJICKOT eMOpHoOHa nareHTHOMIHe uiu He. Pasnor Tome, y Hajeehoj mepw, ne-
KM y YMILCHUIM JIa C€ Y HAIlMOHAJIHUM 3aKOHMMa Ha pa3lIMuuT HauuH onpehyje

38 C-364/13, map. 39.

1841



Hp Cama M. Panoanosuh, Maiuune henuje myockoi embpuona ... (ctp. 1831-1843)

mojam JbyJcKor emMOproHa. HeycariameHocT oBHX Iponuca Ha MOCpeaH Ha-
YHH JIOBOJIM U JI0 HEYCarJallleHOCTH MaTeHTHE 3alITUTE 32 OBE OMOTEXHOJOUIKE
nponanacke. Ctora je oBaj paJ IMao 3a Wb ]a HCTaKHE KPUTEPHjyMe Ha OCHO-
BY KOjux O ce mpoHaa3ak MOrao MTHTHTH MATEHTOM, OJHOCHO 300T KOjux Ou
TaKBa 3allITUTa u3octana. Kpurepujymu, HapaBHO, HUCY IPOU3BOJBHO JIaTH, He-
ro Cy pe3yiTaT aHajlu3e CYACKE U YIpaBHE mpakce. Y TOM CMHCIY, 3aKJbydak
KOjU ce U3 IOMEHyTe aHain3e HaMmehe jecTe /1a ce JbyICKMM eMOMOHOM HE MOXKe
cMaTpaTth MaTH4Ha henmrja Koja je crmocoOHa Ja TOCTyIaK pa3BUjama y JbYICKH
eMOpHOH 3ar04He, a He U Jia Ta 3aBpIlHd, OJHOCHO J]a CE CAMOCTAJIHO pa3BUje y
TakaB »XMBH OpraHW3aM. Y3 TO, MATEHTHOWIHUM C€ HE MOXE CMaTpaTh HH Ma-
TryHa henmrja Koja ce MoXe JOOUTH UCKJBYIHUBO METOJIOM KOjU HY)KHO YKIBYUY-
je JecTpyKIH]jy JbyACKOT eMOpHOHa OJ] KOjer ce MpeAMETHH IPOU3BOJI H3]1Baja,
YaK 1 aKo METOJ U30JI0Bamka HUje 00yxBahieH MaTeHTHUM 3aXTEBOM.
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Human Embryonic Stem Cells and Patent Protection

Abstract: Given the importance of biotechnological research in modern
diagnostics and therapeutics, on the one hand, and stimulative function of a pa-
tent, on the other hand, this work deals with the question of the possibility of pa-
tent protection of human embryonic stem cells. Taking into account that this is a
biotechnological invention, the key question that this paper highlights is the in-
terpretation of the provisions of their patentability. Namely, thanks to the ad-
vanced methods of isolation, purification and preparation for implementation,
modern patent systems do not exclude a priori living organisms from patent
protection. Therefore, the analysis of representative administrative decisions or
court rulings sought to define the criteria that would be applied in order to give
patent protection to a certain biotechnological invention (stem cells) while ot-
hers do not.

Key words: stem cells, human embryos, patent, biotechnology, pluripotent
cells
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