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[IPEJIJTIO3U U3MEHA 3AKOHCKE OJIPE/IBE
O UCTPAXKUBABY BAHBPAUHOI' OUMHCTBA
13 1855. TOJAUHE'

Carceinax: Y paody cy pasmoitipenu tpeonosu usmena unrana 130 CI3-a
KOju ce 00HOCU HA UCTUPAdICUBArbe 8aHOpauHOl ouuHciiea uskeimiu 1855. tooune.
Ilpema upeobuitinoj pedaxyuju 3aKoncKe 00pedde, UCTUpadiCusarse u yiusphusa-
e 6aHOPAYHOT OUUHCTIGA je Yy Hauery Ouno 00360/beH0, Al Y3 OUHO OIpaHU-
uere 0d je upe3yMuiuueHu poouilie/b Moiao duiliu olauien 3a oya jeOuHo aKo
ipusna ouunciieo. 3auio je 1855. tooune Bpxosuu cyo upeonoxcuo Iloiueuu-
esciugy upasocyouja usmMery 3aKOHCKOL peulervd y oM CMUCTY 0d je 3d 0ina-
werbe MywKapya 3a oya detiettia Ouno 00680./bHO 0a ce QoKadxdce Od je y Kpuiluy-
HOM Hepuody s3aueha 00picasao uHiiuMHe 00HOCe ca Majkom Oeileita. Y pac-
iipasu Koja ce wWum 08000M paszsuna iopeod BpxosHnol cyoa yuecitigosanu cy u
Houieyuiniemcitiso tpasocyouja, Cogjeiti u krwaz Anexcanoap Kapahophesuh, u
oM UpUIUKOM Cy U3Hellu tpeono3u usmeHa iomenyille 3aKoHCKe pelynaiiuse u
vy Opyium upasyuma. Fbuma je y pady iioceehena iiocebna axcra upesacxooHo
umajyhu y 6udy 3Hauaj Koju je uciupaicuéaroe 6aHOPAuHOT OYUHCIUSA U OLlauie-
tbe HeKOl IUuya 3a oya oettieitia UMano 3a UMOBUHCKO Cillarbe He3aKOHULOL 1o-
wiomka. Haume, uaxo yiusphusare ouunciusa Huje 6uio 0080/6HO 34 ClUUYAILE
JUYHUX, UMOBUHCKUX U HACIEOHUX Upasa upema oyy, Uilak je on umao 3aKOHCKY
obage3y 0a yueciigyje y WpOUKOGUMA UBOPHCABARA CE0T UPUSHATUOT HOTHOMKA.

Kwyune peuu: sanbpauna oeya, uciupasicueéarbe 8aHOpauHol OYUHCINBA,
ipeono3zu usmena un. 130 CI'3-a, Bpxoenu cyo.

1. YBOJ

Haxo cy y maTpujapxaqHoM, KOH3EpPBaTUBHOM cprickoM JpymTBy XIX Be-
Ka BaHOpauHa Jena cMaTpaHa IJIOAOM Ipexa M BEJIMKOM MOPOAMYHOM Cpamo-

! Pax je moceelieH mpojekTy ,,BHOMeNMIMHA, 3aIITHTA JKHBOTHE CPEIWHE M IpaBo” 6.
179079 unju je Hocunan MUHHCTapCTBO IpocBeTe U Hayke Permy6mmke Cpowuje.
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TOM, TOKYMEHTH cauyBanu y (ongoBuma Apxusa Cpouje y beorpany cBemoue
0 yectoM pahamy neue BaH Gpaxa.” IIpormcom u3 1827. roJuHe arenoBaHoO je
Ha pOoAHTEIbe U cTapaTesbe Ja 1o0po 4yBajy A€y o1 ,,0imymoajejanuja’” (Omymo-
YUHCTBA, OMYTHUX paamH) ,,ak0 HHCY pamu y Oyayhe meiry cBojy Ha CBaKUM
My4YeHHjama J1a BUJIC U TI0J] KJIETBY BIaJNYECKy M CBEIITEHHMYECKY U OHU POJU-
TEJbH U IIE0 JIOM FhEeTOB Mmoamaaae’” (41 1).3 MelhyTtum, 6€3 063upa Ha TO MITO ce
BaHOpayHNM TMapTHEPHMAa MPETWIO TEIIKWM KJeTBamMa M CaHKIWjama, Oiymo-
unMHCTBA je 6u1o Hemoryhe mckopennTi.' Y3anyn cy moa3akoHCKMM akToM M3
1827. ronuHe Ap>kaBHE BIAacTH yrno3opasajie BaHOpauHe poauTelbe 1a je ,,you-
CTBO HE3aKOHUTE JEIEe Ka0 M CBAKO JIPYro YOHCTBO CMPTHHU TpeX, KOjH ,,0TMe-
urdennja” (oxmasze) ox camor bora mmre” (. 7), cyzacka mpakca Genexn de-
CTe ciy4ajeBe 4eJOMOpCTBa, Hajuelihe naBjbembeM BaHOpauHe aeue. [lopex To-
ra LITO M3a3uBa OOXKjU THEB, YEIOMOPCTBO je CAaHKLMOHMCAHO M CTPOTUM CBe-
TOBHHMM CaHKIIMjaMa, Hajuenthe 3aTBOPCKOM Ka3HOM U TEJIECHOM Ka3HOM Ha I10-
4eTKy M Ha Kpajy pobuje.’” MelyyTum, Hu cTpore KasHe 3a OBO JIEJIO HHCY CMa-
muIe 6poj yOucTaBa BanGpaume gene.” 360r TOra je HCTpaKHBarbe BaHOPAYHOT
OYMHCTBA W3Yy3€THO 3HAYAjHO.

Haume, polieme He3akoHHTE Jelie HHje MPEICTaBball0 CaMO CPaMOTy 3a
obemuamheny aeBojky, Beh je moBmaumio 3a coOOM M MaTepHjayiHE TPOLIKOBE.
Yxonmuko je mo3HaT oTarl aereta, oH je o wi. 131 CI'3-a 3ajeHO ca MajkOoM CHO-
CHO TEpET BErOBOT M3/IPXKaBama.” YTBphHBame OUMHCTBA JeTeTa OHIIO je O U3y~

2 Jlokyment 6p. 115 Baca [omosuh — Kmasy Munomy, Yauak 2. jyma 1822, Kiaocecka
Kanyenapuja Haxuja [Tooicewxa 1815-1839 (npup. 1. Bynosuh), beorpanx 1953, 97-98.
OO0jaBiieHUje MONULUCKUM BJIacTHMa NPOTUB Onyna, yOujcTBa Jeue M IPOTHB
CaMOBIIaCHOT pa3Boja Opaka — OOjaBnenuje, HaB. mpema Toma JXXusanoBuh, 3axoucku uszeopu
Kpusuunol ipasa Cpouje u uciiopujcku paszeoj weiog u mwenol Kpusuunoi ipasocyha 00 1804. do
1865., Hoceona uzoarwa CAHY, xwura CDVII, Odewemwe opyuitieenux nayka, xwura 59,
Hseopu cpiickoi ipasa I, beorpan 1967, 65.
Burie o Tome Buj. CreBan Makcumosuh, Cyhersa y Iloocapesauxom matuciupainy (1827-
1844.), Tloxapesar 1973, 141, 184-185, 206, 214-215.
> O6jasnenuje, 66.
® Ipecyna ox 13. maja 1843. 6p. 1481, Apxus Cpbuje (mame: AC), MHHHCTApCTBO
WHOCTpaHUX Jena — BHyTpeHo omesbeme (masme: MUJ-B) 1843, dacuukma (mase: ¢.) 1L, pen
(masse: p.) 214 m OGpan I'aBpunosuh, Bamwescku oxkpyoscnu cyo 1815-1865. 1ooune, Ilocebna
uzoarwa CAHY, xwura CDLIX, Odewere Opywitisenux nayka, Kura 72, HM3eopu cpiickol iipasa
111, Beorpan 1973, 260-261, 266-268, 285, 292-293.
7 C 063upoM Ha yd4eCTanocT 4enoMopcTBa, y Kpusuunom 3axonnky Kuexesune Cpbuje u3
1860. roqune moceeheHo My je mecHaecTo MoriaBibe 1MoJ] Ha3UBOM ,,0 yOUjCTBY zaelie, HapOuHTo
xorunaan”. OcHOBHa ojpenda 0 yOUCTBY BaHOpauHe Jele npeaBrba kasHy pobuje y Tpajamy Of
mect roguHa (wi. 164), nok je 3a Heke NMPUBHJICTOBaHE OOJNMKE MpPOIMMCaHa Ka3Ha 3aTBopa y
Tpajamy of jeaHe a0 mer roauHa (wi. 165-166). TerecHO KaXmaBame 3a OBO AEJIO0 je YKHHYTO.
Hparan Hukonuh, Kpusuunu 3axonux Kneocesune Cpouje, Hum 1991, 230.
8 Tojxo Hukeruh, Ipahanciu saxonux Kpamesune Cpbuje ipoitiymayen oonykama
ooemera u oiwite ceonuye Kacayuownoia cyoa, beorpan 1922, 69.
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3eTHE B)KHOCTH M Ca T€ CTpPaHe IITO Cy JIOKAIHE BJIACTH y CIy4ajy Kaja je oTall
[MO3HAT MOTJIC HA Hhera U3BPIINTU MPUTUCAK J]a CE 0KEHH MajKOM CBOT JIeTeTa U
Ha Taj HAYMH 3HATHO YTHIATH Ha IMOOOJBIIAKE JIETETOBOT MPABHOT ITOJIOXKAaja Ha-
KHA/IHIM 103aKom-erbeM.” HanMe, He3aKOHUTH MOTOMAK O, jeIMHO aKo Ce Oriia-
CH 3a GPAvHOT, CTUIIA0 JTMYHA, IMOBHHCKA M HACJIC/HA MPaBa mpema oity.'

2. IPEAJIOI UBMEHE 4JI. 130 CI'3-A IIOJJHET O1 CTPAHE
BPXOBHOI' CYJIA

Cge 10 1868. . IMBUIIHU KOJIEKC j€ A03B0OJbABA0 UCTPAXKHUBALE U YTBPHU-
Bame BaHOpauyHOr ounHcTBa.!' Y cBOjoj MpBOGHTHO] penaxuuju wi. 130 CI'3-a
je rmacwuo: ,,Ko je orail AeTHbH, HMa TIPABO MaTH JIOKa3UBaTH, U CBAKH OHAj, KO-
ra ce Tue uctpaxnsatu (T. 1). Ha camo ka3uBame MaTeprHO, 1 T0KA3aTEJICTBO,
Jla je TakOBH 3a BpPEeME MPOIMUCAHOT POKA CMEIICHE TEJIECHO ¢ HOM MMao, He
MOXe C€ HHMKO 32 Olla JCTHHA OIJIACUTH, HUTH y MPOTOKOJ LPKBEHU YBECTH;
aKo caM He mpusHaje (. 2).”"

BpxoBHu cyJ1 je OMO MUIILJBEHA JIa je OBAKO 3ajeM4eHa MOTryhHOCT ucTpa-
JKHMBarba BAHOPAYHOT OYMHCTBA CaMO JCKIAPATHBHA, jep Mo T. 2 wi. 130 yKkoauko
MPE3yMIITUBHH OTAll HE MPU3HAje OYUHCTBO, HE MOKE OWTH OIJIAIIeH 3a Ola Jie-
tera. OH je cMaTpao Jia ce OBAaKBOM (POPMYJIAIMjOM M3UIPaBa CMUCA0 3aKOHCKE
oapende Koja MMa 3a Kb Ja 00e30e11 U3ap)KaBamke U BaCUTaBamke BaHOpayHOr
JieTeTa Koje OTal| HHje JOOPOBOJLHO MPH3HAO. AKO, HAMMe, OTall PU3Haje CBOT
HE3aKOHHUTOT TIOTOMKA I[€0 MOCTYIAK UCTPAKUBAHa OYUHCTBA j€ CYBHIIIAH. 3aTo
ce BpxoBnu cy ooparuo [loneunTesbcTBY paBocyivja ca MOJIOOM Jia ocpeyje
KOJI 3aKOHOJIaBHE BJIACTH Kako OW ce mpBa u npyra tauka wi. 130 ycarnacune. [To
IETOBOM MHUIJBCEY OHE OM ce JTOBEINIC Y CKIIAJ YKOJIUKO OU ce T. 2 TperHadmiIa
TaKo Jia je 3a yTBpuBame OYMHCTBA JIOBOJLHO JIOKA3aTH Jia j& MajKa JieTeTa oJIp-
’KaBaJla ”HTUMHE OJTHOCE Ca MPETIIOCTABJbEHUM OLIEM y KPUTHYHOM NEPUOY 3a-
yeha. JemuHo TaKo ,,cy0MHA BAaHOPAaYHOT JIeTeTa KOja je MOHAKO JKAIOCHA, He OU
Ouiia ocTaB/bCHA HA CaBECT OHOI Olla KOjU je OO Kajap HAjCBETH]y CBE3y CPO/I-
cTBa U3Mel)y poauTesba u opoja rnocrojehly pacKuHyTH U CBOje ieTe 011 cede o1-
Oarnutu.” Hajnocre, npeiiokeHOM U3MEHOM OU ce 3aKOHCKa ojipeada ycKiauia
ca Ypenoom ox 30. ampmia 1853. KOjoM je TIPOITHCAHO Ja ce OOpeMEHmEHO] U
oberryarmhieHoj )KeHU A HAKHAJa Y HOBILY, a Jla CE BUHOBHHK TEJICCHO Ka3HU, U3

® 0. TaBpuiosnh, 260-261.

19 Maua Kanay3os, ,,ITonosxaj BanGpauHe Jele y MOPOAUHHO] 3aApy3H peMa 00HuajHOM MpaBy
Jyxunx Cnosena“, 30opHuk pagosa [IpasHor ¢akynrera y HoBom Cany, 6p. 3/2011, Tom II, 550.

' C. Maxkcumosuh, 10; Mamra Kaay3os, ,,3aKOHOIaBCTBO M Cy/ICKA MPAKCA O BAHOPAUHO]
nemm y Cp6uju XIX Bexa“, 36opHuk pagosa [Ipasror dakynrera y HoBom Camy, 6p. 3/2014, 280.

12 I'pahancku 3akomnk 3a Kpamesmny Cpoujy, Kpd 1918.
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Yera jacHO MPOM3MIIAa3H JIa CE KEHCKO JIMIE cMaTpa 0cpaMoiieHOM CTpaHOM a My-
LIKapal Ka3He JOCTOjHUM BHHOBHHUKOM. C apyre cTpaHe, IPBOOWTHA Bep3uja OJi-
pende Ou cTBOpHMIIa HEejeTHOOOPa3HO MOCTYMamke CYI0Ba Y HEHOj PUMEHH, jep
OM HIDKM cyJl MOTao Jia Hal)e ynopuinTe 3a CBOjy OJUIyKY y T. | U JIO3BOJIM TYKH-
TEJHKU JIOKa3UBabe OUYMHCTBA, JOK OM BHUILIM CyJ MOrao Ja NpUMEHH T. 2 U 00e-
CHQXH CBE JIOKA3e TY)XHUTEJbKE 3ay3€BIIH CTaB J[a OHM HEMajy HUKAKBY BPEIHOCT
0e3 TI0OPOBOJEHOT TIPH3HAA OYMHCTBA O] CTpaHe onTyxkeHor. To Ou, 1mo yBepe-
By HajBHIIC CYJICKE MHCTAHIIE, CTBOPUIIO HEYjeIHAUCHY CY/ACKY MPaKCy W YHEJIO
NpaBHY HECUT'YpHOCT. M3 cBUX HaBedeHMX pasziora BpxoBHH cyx je cmarpao jaa
je HeorxoaHo m3MeHHTH Wi. 130 y HABEAEHOM CMHCITY.'

3. PEAKIMJE JPKABHUX OPI'AHA HA TIPEJIOT
BPXOBHOI' CYJIA

[Toneunress mpaBocyaunja je npemaor BpxosHor cyxa ynytno Cosjery Ha
pasmarpame U peliehe 1 TOM MPUIMKOM HU3Pa3Ho Heclarame ca MHUIH]aTHBOM
HajBHILIE cyacke nHcTaHle. OH je OMO MUIBEHA Ja je CYJICKO MCTPaKUBAHE
BaHOpaYHOT OYMHCTBA MITETHO T10 jJaBHU MOpAJI, @ Y3 TO 300T IPUPOJie CTBApH U
HEe BOJM TOY3JaHoM yTBphuBamy Ko je otar aerera. C npyre cTpaHe, MOXe
030MJBHO YTPO3UTH YACT M YTJIEA YECTUTHUX M MOIUTEHUX Tpal)aHa JakHO ONTY-
KEHUX 3a OJJpKaBam-¢ HEMPWIMYHUX Be3a ca )KeHama MpobJjeMaTHYHE peryTa-
uuje. llterne mocaenuiie cy mMoceOHO TEIIKe YKOIHKO OM OXEeHmEeH YOBEeK Ono
JCHYHIIMpaH Kao orall BaHOpauHor jaerera. TakBa onryx0a Moria Ou J0BecTH
JI0 pacTpojcTBa (hamuigje u pazBona Opaka.

HaxoH mrTo je HaBeo CBe HEraTUBHE PENEPKYCHje CYACKOT UCTPaKUBamba
BaHOpAYHOT OYMHCTBA, TOMEYUTEb MPABOCY/IMja CE OCBPHYO M HAa 3aKOHOJIaB-
CTBa HajyIJIETHUjUX €BPOICKUX JAp)KaBa y KOjUMa je yTBphHUBame BaHOpAYHOT
OYMHCTBA CYJICKUM IIyTeM 3a0pameHO0 Kao INTETHO IO jaBHM Mopal, 0e30en-
HOCT, 4acT M npaBa rpahana, uszyses kaja je 3aueche nocnenuia Hacusba. Ouu-
mienHo je aa je u y wi. 1300 3ay3er 1aj craB unMme je CI'3 ofcTyn#o o1 CBOT U3-
BopHHKa Al'3-a KOju 103BOJbaBA CY/ICKO MCTPaXUBamke OUYMHCTBA. [lomednTess
npeasiaxe Aa ce ABe Tauke naparpada 130 moseny y ckiiaa Tako mTo Ou ce T. 1
MpenHauuia Ha Taj HAYMH Jia JI03BOJbAaBA CAMO BAHCYJICKO HCTPAKUBAHC BaH-
OpadHor OYMHCTBAa. MHUHUCTap 3aBpIlaBa 3aKJbYYKOM Jia C€ O U3/IPIKaBarby BaH-
Opa4HOr JieTeTa HEeIO3HATHX POJIUTEsha CTapa OIIITHHA KA0 M 32 OCTAJIy CHPO-
uan npema Ypeaodu ox 24. Hopem6pa 1854. r. 6p. 1058."

'3 Bpxoeuu cyn IlomeuntesscTBy mpaBocymmja 18. deGpyapa 1855. rommme, AC, JIC,
JIMCTOBH (asve: J1.) 4-6.

' Toneunremctro mpaBocymuja Cosjery 28. debpyapa 1855. romume, AC, JIC, m. 1-2.
VYpenbom ox 24. moeMmOpa 1854., Coopuux 3axona u ypedba u ypeobenu ykaza uz0auu y
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CogjeT U3BelITaBa Kiba3a J1a, HAKOH IITO je pa3MOTPHO NPeIMET, He Haja-
3W HUKakBy npoTuBpedHocT m3mehy T. 1 u 1. 2 win. 130 CI'3-a Beh, HanpoTus,
cMmaTpa Jia cy y moTinyHoM cariacjy. Y. 128 cagpxu ojpeheme BaHOpauHOT Jie-
TeTa, 0K je wi. 129 mponmcao Ay>KHOCTH MajKe CIpaM CBOT HE3aKOHHUTOT TO-
ToMKa. " 3atuMm je Ouna oOaBe3a 3aKOHOZABIIA Jla YTBPAU o0aBe3e BaHOpaYHOT
OT1a, YHja je yJioTa y u3pKaBamy JIeTeTa HApOUNUTO 3HA4YajHA YKOJIHMKO j& MajKa
cUpoMalIllHa WK aKO yMpe JIOK je neTe maino. Kako je orar Hajuenihie Hermo3HaT
jep HUKO HE >KeNlM jaBHO Ja NMpH3HAa BaHOpPAuHO OYMHCTBO KOje, Kao IojaBa
IITETHA 10 TIOJIHU MOpaJl ¥ OPOJMYHY CTaOMITHOCT M3a3HMBa OCYAY OKOJHMHE, TO
je 3aKOHOJaBall MPEJBHICO MOTYNHOCT CYJCKOT HCTpaKMBama BaHOpAuyHOT
ounHctBa y T. 1 wn. 130 CI'3-a. ¥V 1. 2 un. 130 camo cy nocTaB/beHE Kpajibe
rpaHmie yTBphuBamy OYMHCTBA CyICKUM IyTeM. HakoH mTo ce okoHd4a moTpa-
ra 3a OlleM, WM YKOJIMKO ce caM jaBu, Ouhe mo wi. 131 obaBe3an aa, y3 Majky
aKo je JKMBa, a ako HHje caM jere n3napxkana. [lo munubsemy CoBjeTa jennHa Mc-
MpaBHA UHTEPIIPETalMja PBE TauKe 3aKOHCKE OJIpeNioe je ja MajKa U CBaKo KO-
ra ce TH4Ye — TYTOp WM CTapaTelb JIeTeTa, MMajy IpaBo HCTPAKHBATH KO j€ OTall
JieTeTa, YKOIHMKO je OH Hermo3HaT. M kajxa o3Haue HEKO JIMIE Kao oma jaerera
HEOITXOJIHO j€ M JIOKA3aTH JIa je MIPEe3yMITUBHH POJUTEsh oTall. To ce YMHU yIo-
TpeOOM pa3HHUX JOKa3HHX CPE/CTaBa, Ko LITO je CBEIOYCH:E JIMIA KOja UMajy
casHama O OYMHCTBY, CyOUCH-E MYIIKapLa ¢ MajKOM JIETeTa, [oJlarame IJaBHe
3aKJIeTBE OJ] CTPaHEe MPETIOCTAB/BEHOT Ola. AKO MyIIKapar IPHIHKOM Cyode-
Ba C M3jKOM JIeTeTa WM HAKOH CBeJoueH-a JHia nocBehieHor y TajHy mpu3Ha
Jla je 32 BpeMe MPOIMCAaHOI POKAa MMao TEJIECHO CMEIICHH]e C MajKOM JIeTeTa
cMarpa ce Ja je MpU3HAo OTaucTBO. AKO JiH, NaK, He NpU3Ha, Hajloxuhe My ce
MOJIaramke TJIaBHE 3aKIETBE Kao MOCIEAEe JOKA3HO CPEICTBO. YKOJHMKO TOJIO-
KM TJIABHY 3aKJIETBY Jia 32 BpeMe NPOIMCAHOT POKa HHje UMAo TEJIECHO CMellle-
HUje C MajKoM JieTeTa cMaTpahie ce a HUje MPU3HAO OYWHCTBO U CAMHM THUM je
ociobohen obaBe3a npema aerery. Kag npusHa olpkaBambe HHTUMHUX OJHOCA
ca MajkoM jerera padyHahe ce Ja je mpU3Hao OYMHCTBO W Owuhe AyXaH Ja CHO-
CH TEpeT U3J[PXKaBamba JICTETa.

OBo je, no muniubewsy Cosjera, jennHo mTo nume y wi. 130 1 Moxka camo
3a0yHy MOXKE CTBOPHUTH YMIH-CHUIIA JIa ¥ HeMy HECY HaOpojaHa JOKa3Ha Cpel-
CTBa KOja c€ MOTY KOPHCTHTH NPUIMKOM UCTpaKUBama ounHCTBa. COBjeT Hala-
34 Jla Cy TpaHUIe YTBphUBama OYMHCTBA HOpPMHpaHE Ha ojaroBapajyhu HauuH,
jep YKOJIMKO MyIIIKapaIll He Tpu3Haje oJIpKaBamke BaHOpadHe Be3e ca MajKOM Jie-

Kmwaoiceciigy Cpouju, 6p. 8/1856 mpommpeHo je, 30or Benukor Opoja BaHOpadHe Jele, BaKCHE
VYpenbe ox 12. jyna 1847. 6p. 838, Coopnux 3axona u ypedba u ypedbeHu yKkaza uzoauu y
Kwaowceciigy Cpbckom, Op. 4/1849 koja ce OmHOCHM Ha CHpoOYald, W Ha BaHOpauHy eIy
HETO3HATHX POAUTEIbA.

5 T. Hukeruh, 67-68.
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TeTa U Mope] ynoTpedbe CBUX MPOMUCAHUX JTOKA3HUX Cpe]CcTaBa, HeMa HaYMHA
Jla ce HEeroBO OYMHCTBO MOY3/1aHO YTBPIH, UMajyhu y BUIy Aa je ,,0TauCTBO Je-
TeTa y Tako IyOOKy TajHy 3aBHjE€HO Ja O leMy HHMKO, HU y caMOM OpayHOM Ku-
BOTY ca u3BecHomhy He Moxke HAmTa pehn.”

CoBjer ce He ciaxke ca mpemtoroMm llomeunTesbcTBa MpaBoCyIvja Ja ce
yBeJle HCTPaXKUBakE OUMHCTBA BAHCYICKUM IyTEM jep TO CMaTpa HECBPCUCXOI-
HUM, C 003UpPOM Ha TO J1a HE MOCTOje CPEeCTBa MyTeM KOjuX OM ce MyIlIKapal]
MPUHYINO Ha NpU3Hambe ounHcTBa. C Apyre cTpaHe, BAHMHCTUTYLIMOHATIHE Me-
Tole yTBphUBama OYMHCTBA naje OW MOBOJA MHPEHY phaBUX TIACHHA O TIO-
LITEHUM JbYJMMa KOj€ Cy caMO CyJOBH KBaTH()UKOBAaHHU Jia 3aycTaBe, 003upoM
Jla pelaBajy W ,,M3a3uBaTeNIHE MapHUIE” YOpaBO YCMEpPEHE Ha TO Jla YHUILTE
Heunju 100ap rnac. CoBjeT He Aenu HU MUlLbewe llomeuntesscTBa a je Hamt
3aKoHOJaBaIl pu GopMmynucamy oapende wi. 130 nMao y BUIy 3aKOHOIABCTBA
OHHUX 3eMajba Koje 3a0pamyjy HCTPaKUBAC OUMHCTBA H Ja j€ TaKO OACTYIHO
on AI'3. Hanporus, Cogjer je yBepeH na wi. 130 mpencraBiba y U3BOAY cajap-
xaj wi. 163 u 164 AI'3-a.'® Hanmocnerky, naos IToneunTe/bcTBa J1a je H3apiKa-
Bame BaHOpauHOT nerera oOe3deheno Ypembom om 24. HoBemOpa 1851. Op.
1058 oBze He cTojH, jep ce OHa OJHOCH CamMoO Ha BaHOpadHy Jely HEelmo3HaTHX
poauTesba.

'® Ocraje, meljyrum, HejacHo Ha ocHOBy dera je COBjeT 3aK/byuHO, a KHe3 KacHHjE
motBpauo na wi. 130 mpencraBiba y u3Bony caiapxkaj wi. 163 u 164 Al3-a. Un. 164 nomymie
NIPOITNCyje Ja HUKO He MOXKE OWTH yNMCaH y IPKBEHW NPOTOKOJ Kao OTall jaeTera 0e3 cBoOr
NPHUCTaHKa, U y TOM cMucity oxroeapa T. 2 wi. 130 CI'3-a. M3mely, mak, wi. 163 u un. 130 He
HaJa3uMo HuKakBe caumyHoctd. Y. 163 riacu: ,,0naj, proti komu je dokazano nainom propisa-
nim u sudovniku (tj. sudskom postupku) da je s materom djeteta puteno obéio za ono vrieme, od
kojega do porodaja njezinog nije proslo ni manje od Sest, ni viSe od deset mjeseci; ili tko ovo i
samo izvan suda prizna, drZi se, da je otac djeteta.” Nav. prema Adolfo Rusnov, Tumac opcemu
austrijskomu gradanskomu zakoniku, knjiga prva, Zagreb b. g., 260. [axme, mo wi. 163 3a
yTBphHBame BaHOPaYHOT OYMHCTBA JIOBOJGHO je JOKAa3aTH Jia je MPEe3yMITHBHH OTall OJp)KaBao
HHTUMHE OJJHOCE Ca MajKOM JeTeTa y KpUTH4YHOM repuoxy 3adeha. ¥ 1. 2 wi 130 CI'3-a
U3PHYUTO je HABEAEHO Ja OBa BPCTa JO0Ka3a HUje JOBOJbHA 3a OIVIAICHEC HEKOT JIMIA 3a oua
nerera, Beh je HEONXOAaH HEroB NTOOPOBOJBHU MpHCTaHAK. BpxoBHH cyn je, na OM MpOLIMPHO
cyncky MoryhHocT yTBphHBama BaHOpAaYHOT OYHMHCTBA, TPAKHUO YCBajale H3MEHE CIIOpHE
3aKOHCKE HOpPME YIpaBO y OHOM MpaBly Kako je ¢QopmyinmcaHa onromapajyha oapenda
ayCTpHjCKOT M3BOpHHKA. OHa He OCTaB/ba HU OILHjy yJaramba IPUroBOpa BHIIE CATOKHHKA
(exceptio plurium concubentium), Tj. IPUTOBOpA JIa je BHIIE JIMIA Yy mepuoay 3adeha ompxasaio
olHOCE ca MajkoM jerera, Beh mpenubha Bpio MmUpPOKe MOTYHHOCTH CYACKOT JOKa3HBarmba
BaHOpaYHOT OYMHCTBA.

'7 Opa mamomena CoBjera HMa CMHCIa ako ce HMa y BHAy Ja je HOMeHyTa Ypexba
3amenuna Llupkymnap ox 28. cenrembpa 1839. 6p. 3573 koju rnmacu: ,,Komunan 6e3 oua n mMajke
HaheHa, o Tpomky [IpaBUTE/LCTBEHOM Aa ce M3ApPXKaBajy, NOK ce MehyTHM He yCTaHOBH 3a TO
¢donz, nnmm 1ok ce apykunje He onpenenn.” HBophe Ilerpouh, Peunux 3axoua, ypeoba, ypeobenu
dpoiuca u ip. u up. usoanu y Kreasxceciisy Cpouju 00 1827. 0o iionosune 1854. 100., beorpan
1856, 193.
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Nmajyhu y Buny na y 4i. 130 HuCy HaBeZeHa JOKa3Ha CpeACTBa Koja ce
ynorpebJbaBajy IpH yTBphHBamy OUYMHCTBA LITO PE3YJITHPA MPOTUBPEYHUM TY-
MauemeM nomeHytor naparpada, CosjeT mpeanake KHe3y OOMYHY 3aKOHCKE
oapexnbe. Ona 6u Tpedano aa raacu: ,,IIpu ucTpaskuBamy Mak OBOM U JOKa3UBa-
By OTauCTBa BaHOpPAUHOT AETETa MMajyce YIMOTPEOHTU CYIEjCKHM IMOCTYIKOM
MpoIucaHa JJoKka3Ha CPeJICTBA, OJ1 KOjUX je Kpajihe M MOCICAmhEe IVIaBHA 3aKJie-
TBa, MyIIKapily HaJoXeHOMe nMajyha, 1a 3a BpeMe MPOIMCaHOT pOKa C MajKOM
JIETeTa TEJEeCHO CMeleHuje umao Huje.” Y cBemy ocrajiom CoBjeT cmaTpa Ja
a1, 130 Tpea 1a OcTaHe HeM3MEHeH.

Kma3z Anexcannmap Kapahophesuh nemm munubeme CoBjeTa 1a He MOCTOJU
HUKaKBa MPOTHBpeYHOCT m3Mel)y nBejy Tadaka maparpada 130. Tum mpe cras
[MToneunrespecTBa npaBocynuja na ¢y 1. 1 u 2 MehycoOHO KOHTpaJUKTOpHE HE
CTOjM aKO Ce MMa y BHJY Jia Halll 3aKOHO/IaBal] HECyMIbMBO JJ03BOJbABA UCTpa-
KMBambe BaHOPAYHOI OYMHCTBA LITO je W JeNMUAMpaHO HaBexeHo y T. 1. [la je
KOjUM cllyyajeM 3a0pameHO0 HCTpaXHBamke BaHOPayHOT OYMHCTBA, Y Wi. 46 3a-
KOHHUKa 0 rpaljaHckoM CcyJICKOM TOCTYynKy Ou, mel)y Tyx0ama Koje cyj He y3u-
Ma y pa3marpame Beh ux ondaiyje mo ciry>k0eHoj Ay>KHOCTH Ouiia HaBeleHa U
Ty*0a 33 HCTPAKUBAHE OUMHCTBA.

IllTo ce Tuye mpyror craBa CropHOr naparpada KHe3 MpU3Haje Ja je OH,
JIOJTy1lie, MOTao OuTH jacHHUje Gopmynucad. MehyTum, ako ce mpaBUIIHO CXBATH
CMHCA0 ofpe0e W MyX 3aKOHA HECYMILHBO je na je wi. 130 3ampaBo y U3BOIY
caapxaj wi. 163 u 164 Al'3-a kako, yocTanom, MpaBUIIHO 3aKkibydyje u CoBjerT.

VY nornemy, mak, mpeioKeHe COBjeTCKE JOMYHE 3aKOHCKE HOpME KHe3
cMaTpa Jia 10j HHje MECTO y IUBHIHOM Kojekcy. OH, HanuMme, IpoIucyje npasa
U ay’KHOCTH Tpal)aHa, oK CPEe/ICTBA MyTeM KOjHX CE€ OHA OCTBApYyjy YMHE MaTe-
pHjy TPOIECHOT IpaBa. 3aTo cMaTpa Ja Mpe/IokKeHa JomyHa Tpeba 1a ce noaa
1. 468 rpal). cya. mOCT. KOjU omnpenaesbyje Kaja ce uMa IMOJIOKHUTH TJaBHa 3a-
KJIETBa, Ha cielehn HauMH: ,,Y MapHULaMa UCTPpaXHBama Olla BaHOpa4YHOT Jie-
TeTa, koje je wi. 130 3ak. ['pahanckor U3pu4YHO JO3BOJBEHO, KAO KPajibe U TO-
CIIe/IibEe JOKA3HO CPEJICTBO MYIIKApIy HAOKUTH ce uMmajyhe, na 3a Bpeme npo-
MMCAaHOT POKa C MAaTEPOM JICTHEOM TEJIECHO CMelieHHje uMao Huje.” Kues je
YBEPEH Jia je OBO JIOBOJHHO 33 MCIIPABHU]E U jaCHUj€ TyMa4yekhe CMUCIA 0JIpei0e
1. 130, u peniopydyje CoBjeTy 1a IOMEHYTH TEKCT y3Me y pa3MaTpame U 13-
BECTH I'a O CBOM MHUIIUBCHY.

Cogjer je, pa3MOTPUBIIX NPEAJIOT Kiba3a, KOHCTATOBAO J1a je MOTPeOHO J0-
MyHATH ¥ 9. 468 rpal). cyn. moct., anu cBakako u wi. 130 CI'3-a, Ha cnenehu

'8 Cosjer Kmvasy 14. jyna 1855. roxune, AC, JIC, m. 7-15.

'V wn. 46 T. a-T TAKCATHBHO Cy HABEICHM CIIy4ajeBH y KOjHMa je Cya AykaH 1a 6es
ylaXema y MEPHTYM CTBapH pememeM ombamu TyxkOy. 3aKOHHK O CyNIE€jCKOM TOCTYNKY Y
napHuIama rpahanckum, beorpan 1853.

2 Kma3 Cosjery 22. jyna 1855. romuue, AC, JIC, 1. 17-18.
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HauuH: ,,[Ipy ucTpakuBamwy Mak OBOM U JIOKa3MBamwy OTauCTBa BaHOpAdHOT Jie-
TeTa MMajyce yMOTPeOUTH CYIEjCKUM IOCTYIKOM IpONHCaHa JOKa3Ha cpel-
ctBa.” OBako Om ce oapenda xoauduUKanuje ycariacuia 1 ca oJropapajyhum
onpendbama Al'3-a umju canpxkaj y ckpaheHom ob6muky mpencraBiba. C apyre
CTpaHe, HaBeJleHa JIONyHa O JONpHHENa U 00JbEM pa3yMeBamy M JIAKIIOj MpH-
menu wi. 130 CI'3-a u wi. 468 rpal). cya. moct. kKoju OM Ha Taj HAYUH OHUITH J0-
BeJICHU y TecHy Besy. llITo ce THye MMeHOBama JIOKa3HUX CpejicTaBa y MpojeK-
TOBaHOM J0/aTKy 4i. 468 rpal). cyn. moct., CoBjeT nmpuxBara MpeJyior Kibasa.

Kune3 Anexcanmap Kapahophesuh yBaxkuo je cyrectuje Cosjera u Haio-
XKHO J1a My TOJIHECE JIOJATKe IMBUIIHOT M MTAPHUYHOT KOJIeKca Ha TMOTIUC U TI0-
TBpheme, y nmponucanoj Gopmu ypeade u 'y noTpeOHOM Opojy MITaMIIaHUX MPH-
mepaka.”” Hakon mto je CoBjeT HCIyHHO CBOjy 00aBe3y H0myHe Cy 00ajBIbeHe
y ciyx6eHOM 360pHUKY 3aKoHa M ypenaba.” Mcror nauna kues je m3sectno Co-
Bj€T /Ia je 10 je/laH MpUMepaK ypeaoe Mociiao BeMy W CBaKOM O]l TIOTICYHUTEIh-
cTaBa Ha ynotpeby, a IloneunTesbeTBy mpaBocyaMja U Ha oGHaponoBame.”! Ha
Taj HA4MH je ypenda kojom ce Tymaue 4. 130 CI'3-a u uin. 468 rpaly. cyn. mocrt.
JNe(UHUTHBHO CTYITHIIA HA CHATY.

4. 3AKJbYHAK

Hanpenna uneja BpxoBHor cyna za ce AekiapaThBHAa MOTYHHOCT HCTpa-
XKHUBama BaHOpayHor oumHcTBa mnpenBuhena y wi. 130 CI'3-a mperBopu y
CTBapHO, €pEKTUBHO MPABO MajKe J1a JIOKaXe OJ[p)KaBambe HHTUMHHUX OJTHOCA ca
MPE3yMITUBHUM OLIEM Y KPUTUYHOM TMepuoy 3adeha u Ha Taj HauuH 00e30e1u
CBOM JIETETY M OYeBY OpHry M CTapame, a CBaKako M MaTepujajHa Cpe/iCTBa,
HUje HaulUla Ha 1o0ap MpHjeM y HajBHIIUM KPYroBHMa. 3apKaBambe Kpajmbe
PECTPUKTUBHUX MOTYNHOCTH HCTPaXKMBamba BaHOPAYHOI OYMHCTBA KOje CY MO-
npxanu [loneuntesbcTBO mpaBocynuja, CosjeT u kwa3 Anekcanaap Kapahop-
hesuh camo cy oxpa3 BenMKOr KOH3EpPBAaTHBH3MA TAJAlIET CPIICKOT APYIITBA.
Kako je 100poBOJBHO MPH3HAKE HEONXO0JIaH, KOHCTUTYTUBAH YCIIOB 3a OrJiallie-
€ HEKOT JIMIIA 33 OIla JIeTeTa, BaHOpauyHU OTall je 0CcI000)eH CBUX POJUTEIb-
CKUX AY>KHOCTH IpeMa CBOM HENPHU3HATOM HE3aKOHHTOM NOTOMCTBY. Ha Taj
HAYMH je OH CTaBJbEH y JIAJIEKO MOBOJHHHjH TIOJI0XkKA] O/ MajKe KOja je CHOCHIIA
CBE, U MaTepHjallHe U MOpPAIHE MOCIEUIIEC CBOT JPYIITBCHO HENPUXBATIHHBOT
YHHA.

2 Cosjer Kmazy 2. centem6pa 1855. romgune, AC, JIC, 1. 19-20.

2 Kma3z Cosjery 15. cerrrembpa 1855. rommue, AC, IC, . 21.

2 Vpenba ox 28. centeMmOpa 1855. romune, Co0pHuK 3aKkoHa U ypedba u ypedbeni ykasa
uzoanu y Kraosiceciugy Cpouju, 6p. 8/1856.

2 Kmaz Cosjery 28. cerrremGpa 1855. romune, AC, JIC, . 24.
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TakaB AMCKPUMUHATOPCKH TPETMAH BaHOpAaYHE MajKe y OJHOCY Ha Olla pe-
3yJITaT je OIIITET MOoJIoXkaja MyLIKapla y narpujapxaitoj cpeanau. OH jor Bu-
e J0Ja3u 70 u3paxkaja HakoH 1868. roguHe kaja je ycBojeHa m3meHa wi. 130
CI'3-a 0 3a0panu UCTpaKWBamkba BAHOPAYHOT OYMHCTBA CYACKAM myTeM. J[o Ta-
Jla je HCTpaXuBame OMI0 caMo GpopMaHO MPOKIaMOBaHO, au je 1868. r. u ex-
pressis verbis 3a0pameH0. YTBphHBamke OUNHCTBA je OMIIO T03BOJFEHO CaMO aKo
je TpyaHoha HacTaa kao mociaeauna oxsohema (wi. 188-189 K3)* nwiu cumosa-
wa (wi. 191 K3), na ce Bpeme 3aucha noaynapano ca BpeMeHOM OjBOherma UiTu
cuwioBama. U Tana je TyxOy MOIIO Jja MoJHECe caMo JIUIE ,,Kora ce Th4e”, O-
HOCHO MajKa, cTaparels iim TyTop aerera (T. 1 wr. 130).%

2> KpHBHYHO [eI0 0fBOljera CacToOjH Ce y TOME Ja HEKO IHIe XKeHy ofBele y3 yuorpeGy
CHJIE WJIM NPeBapoM, Aa OM ce ca HOM BEHYao WIIH y OJIy[ay JKHBEO, WM je APYroM Ipesa ca TOM
HaMepoM. YKOJIHKO je Y NHTamy KEHCKO JIMIe Mitalje o1 IeTHAaeCT ToJiHa JIeNI0 TIOCTOj! H aKo je
OHO JIaJIO NPUCTAHAK Ha oJBoherbe, il je TO YUHEEHO 0e3 3Hamba U 0100pemha BEeHUX POAUTEIbA
wiu tyTopa (wr. 188-189 K3). JI. Hukonuh, 234.

% Wsmena ox 7. Maja 1868. rommue, 36opnuk 3axona u ypedaba usdanux y Krascecinay
Cpbuju, 6p. 21/1868. Ilpeoctamu TeKCT oxpende je ocTao HEM3MEH-EH, OJHOCHO 3alpKaHa je
panuja (opmyialpja 1a HAKO HE MOXKE OMTH yBE/ICH y LPKBEHE KIHIe Kao orall Jerera 6e3
COIICTBEHOT TPHUCTAHKA (T. 2).
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Proposed Amendments to the Legal Proposition
on Establishment of Non-Marital Paternity from 1855

Abstract: Proposed amendments to the article 130 of Serbian Civil Code
(henceforth: SCC) of 1844 regarding establishment of non-marital paternity
were scrutinized in this paper. Originally, establishment of non-marital pater-
nity was granted, but with significant restriction that presumed parent could ha-
ve been declared the father of an illegitimate child only if he had recognized pa-
ternity. That is the reason why in 1855 the Supreme Court suggested amend-
ment to the provision concerning determination of paternity. According to pro-
posed modification, evidence that presumed father was on intimate terms with
child " s mother in the time of conception should have been sufficient for esta-
blishment of paternity. As non-marital relationships were condemned in pa-
triarchal Serbian 19" century society, illegitimate children were considered a
product of sin and family disgrace. Hence, the Ministry of Justice, the State
Council and Prince Aleksandar Karadordevi¢ were not interested in bettering
their position by widening possibilities of determination of fatherhood. Subse-
quently, in 1868 the amendment was passed by which non-marital paternity
could not have been established by a court order, subject to certain exceptions
(if one raped or abducted a woman, and the time of conception coincided with
the time of abduction or rape). Since 1868 paternity could have been determi-
ned solely subject to the consent, i.e. recognition of the illegitimate father.

Key words: Illegitimate children, establishment of non-marital paternity,
proposed amendments to the article 130 of SCC, the Supreme Court.

Harym npujema pana: 22.12.2015.
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