OpurvHagHu HAYYHU pal 347.632(497.16)"18"
doi:10.5937/zrpfns46-2993

p Mawa Kynayzos, doyeniu
Ipasnot paxynineina y Hosom Caody

OAPEABE O BAHBPAYHOJ JELIN ¥V
[IPHOI'OPCKOM 3AKOHOJJABCTBY XIX BEKA'

Casxiceiniak: Y pady je pazmoiipen tpagHu ionoxcaj 6anbpayne deye ipe-
Ma ypHoiopckom 3akonooascitisy XIX eexa. Ananusupane cy tipague Hopme Koje
ce 00HOCe HA TUYHA, UMOBUHCKA U HACAeOHA Upasa eanbpaynux iotomaka. C
003upom Ha Wo 0a je KOH3epsatusHo ypHoiopcko opyuitieo XIX eexa ocyhusa-
710 8anbpaure 00HOCe KAO UPOUGHe OIHOM MOPATLY, 8AHOPAUHA deyd Cy CMa-
iipana inoodom ipexa u eeauxom iopoouurom cpamoiiom. Citioia je y pady yka-
3aHO Ha HoKyuwiaje 0a ce 3aKOHCKUM Hyitiem 3awiiuitie rwuxoeu unidepecu. Kaxo
¢y 8anbpauna Oeya OUCKPUMUHUCAHA VY 0OHOCY HA 3aKOHUle, OpauHe HoioMKe,
CKpEeHyla je Uadxcra U HA 3HAYAj Koju je H03aKOomere He3aKoHuilie deye Ha-
KHAOHUM cK1ailarem Opaka poouiiesa umano 3a Hooomuidarbe wuxoeol ipas-
HoI uonoodrcaja.

Kawyune peuu: Banbpauna deya, ypHoiopcko 3aKkOH00A8CIE0, Vitiephusa-
e BAaHOPAUHOT OYUHCINBA, TO3AKOFEre 8aHOpayHe Oeye.

VY narpujapxanHoj koH3epBaTHBHO]j cpeannu onyT Lpae 'ope y XIX Be-
Ky cMmarpayio ce ja je poljere He3aKOHUTOI JeTeTa HajcpaMOTHHja M Hajrpe-
LIHKja CTBAp U Jia Pe/ICTaBsba HAJTPyOJby MOBPEAY IIEMEHCKE YaCTH U yIie/a.
Crora cy 3abenexeHn OpOjHH CITy4ajeBH JaBJbeHha HEMTPU3HATE BaHOpAUHE Je1ie
KaKko OM ce m30eria mopoaryHa CpaMOTa H MOpajiHa ocyaa okommue.” OBaKBa

' Pan je moceehen mpojexTy ,,BHOMEMIMHA, 3aIITHTA KHBOTHE CPEIMHE H TPaBO™ Op.
179079 unju je Hocumam MuUHUCTApCTBO IpocBeTe U Hayke PemyOnuke CpOuje

% OmumpHmje o Tome B M. Kymayzos, [Honoxcaj eanbpaune deye y iopoduuroj 3adpysu
ipema obuuajnom ipasy Jyscnux Crosena, 36opuux padosa Ilpasnot gaxyniueitia y Hosom Ca-
dy, XLV 3/2011, Tom 11, cTp. 543 — 552.
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IpaKca je y 3aKOHOJIaBCTBY BPJIO OIITPO caHKimoHucaHa Beh 30 — ux roguHa
XIX Beka, na O 10 Kpaja UCTOT BeKa OMO JIOHET YMTaB HU3 IPOIUCA KOJH Cy
HMMalli 3a [WJb 3AIITHTY MHTepeca BaHOpauHe Jeie. 3aKOHCKA PEeryyiaTHBa O
BaHOpa4yHO] JEIH je BpJo OOMMHA W JIeTaJbHA W TOPE] MPOMICca O KPUBUIHO-
MPABHO] 3aIITHTH 00yXBaTa M YUTAB HU3 PA3HOPOTHUX MPABHUX MpaBuia. Tako
je 3aK0HOM ypeljeH MOoCTynak yTBphrBamba BAHOPAYHOT OYMHCTBA U PEryJIrcaHa
Cy JIMYHA ¥ IMOBHHCKA [TPaBa HE3aKOHUTE JICIE U bIXOB HACIICIHOIPABHH I10-
N0Xaj. Mulubema cMO J1a IpoyYaBame OBUX OJpea0H 3aciIyKyje moceOHy ma-
KIbY jep HaMm NpyXajy HOTIYyH YBUZA Yy CBe OMTHE acrleKTe MpaBHOT IOJI0XKaja
BarOpaune aere y L{proj I'opu XIX Beka. Ctora cMo y pamy MOKYIIadd 1a Ja-
MO LIEJIOBHUT MpPUKa3 TUX MPaBHUX MpPaBWIIA, a MOTOM U Ja U3BPIIUMO HHHXOBY
HUCTOPHUjCKOMPABHY aHAIU3Y.

BanOpauHa sieria ¥ BaHOpayHH MPECTYNHU Ce MPBU MyT MOMUY Y 3aKOHU-
Mma otuayaciusa on 1833. ronune. KapakTepucTUdIHO je 1a je Y THM IPBHUM TIPO-
MUCHMa 3aIlTHTa WHTEepPeca BaHOpAvyHOT JeTeTa HApOYuTO HarjiamieHa. JleBojka
WM YJIOBUIA KOja YJaBU CBOje BAHOpA4HO JieTe Ja OW MPHUKPUIA CPaMOTy Ka-
KIbaBa c€ CMPTHOM Ka3zHoOM. lcra ka3Ha mpormucaHa je u 3a BaHOpadHe TapTHe-
Pe KOju y AOroBOpY YOUjy CBOT HE3aKOHHMTOT MOTOMKA jep UX 3aKoHU TPETUPAjy
Kao caydecHuke y youctBy (wi. 14). Ilopexn yemomopcTBa, cMpTHa KaszHa je
npenBuleHa U 3a yaaTy *eHy Koja MOYMHY Mpesby0y U U3 BaHOpadHe Be3e poau
JeTe, Kao U 3a IeHOT JbyOaBHHKA Oe3 003Upa Ha TO J1a JIU je OKEHEH. Y KOJINKO
JICBOjKa 3aTPyIHHU Cca OKCHHCHUM YOBEKOM, OH je MyXaH Ja joj A4 CTO Taimupa
Ka0 MHUpa3, IOTOM Jia TUIaTH TJI00Y OJ] IBAJIeCeT TAUpa U J]a OJICITY KU Ka3Hy 3a-
TBOpa y Tpajamy oJ Tpu Mecera. HeokemeH MoMaK KOju JIEBOJIIH ,,0rpad Tn-
jere uma 00aBe3y Jia ce 0’)KEHU 0CPaMONCHOM JICBOjKOM, ILJIaTH IJI00Y OJ] IeceT
TanMpa ¥ IpoBe/e y TAMHHUI Mecerl AaHa (wi. 15).°

Kaxo Brmagmka Iletap II Ilerposuh Hberom u unmanosu [lpaButesbcTBYjy-
[IYer ceHara LPHOTOPCKOT M OpJACKOT HUCY MOTHHUCATIH 3aKOoHe Oauacitiéd
OHH, TPeMa MUIIUbEIbY HEKHX ayTOpa, HACY MOIIM HH OMTH NpUMEHHBaHH.'
MebhyTtum, vak u ako cy 3axouu OCTalli HA HUBOY 3aKOHCKOT MPOjeKTa, OHU
MpeJICTaBJbajy JAparoleH U3BOP 32 YIIO3HABAKE Ca MPUIIMKAaMa Y JIPYIITBY KOjeM
cy Ownn HamemeHH. Tako, M3y3eTHO CTpore Ka3He IpoIKcaHe 3a BaHOpauHe

3 Bakonu otavaciiea, Lprnotopcku 3akoHuyy — UpasHU U360pu U HOIUTHUYKYU AKIU 00 3HA-
uaja 3a uciiopujy opacasroctiu Lpue I'ope, kwura 1, nmpupenunu b. [laBuhesuh u P. Pacnomno-
Buh, [logropuma 1998, ctp. 104 — 105.

* Bugern o Tome B. JI. [ejosuh, I{pua I'opa y 0o6a Heimipa I u Ieimpa II, Beorpax 1981,
ctp. 93 — 96.
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IpecTyIe yka3yjy Ha rnopact 0poja BanOpaunux onHoca y Ilpuoj [opu 30 — ux
roguHa XIX Beka, Koje je OIITPUM CaHKIMjaMa Tpedano Cy30MTH Kao IojaBy
KOja 030MJbHO YTpo’kaBa IOJHH MOpaJl U OPOAUYHY CTAaOUIHOCT.

Odtwiniu 3emamcku 3axkonux on 1855. ronuue mpensuha jom cTpoxuje Ka-
3HE 3a BaHOpauHe MpecTyne oX 3axkoHa otauaciiéa. Tako je OKemeHU BaH-
OpadHH OTall Ay>KaH Jla CHOCH TPOLIKOBE U3AP)KaBamka HEIPU3HATOT IOTOMKA, U
y Ty CBPXY Jia yIJIaTH y APKaBHY Kacy CTO TpuzaeceT Taiupa. [loBpx Tora ocy-
hyje ce u Ha Ka3Hy CTpPOror 3aTBOpA ,,Ha XJeOy U BOJU Y Tpajamy O]l IECT Me-
cenu. KaxxmaBa ce 1 MOMak Koju OU 3aBe0 JIEBOjKY MJIM yIOBHILy. AKO HE JKEJIH
Jla ce OKECHU HOM, JIy’KaH je Jla Ha UMe U3/Ip)KaBarba JeTeTa IUIaTh CTO TpUjie-
CeT Talupa M Jla MpU3Ha OYMHCTBO. BaHOpauHO JeTe cTHYe jepHaka HacjeaHa
mpaBa y OJHOCY Ha CBOT NMPHUPOJHOT Olla Kao U Jiela pol)eHa y 3aKOHUTOM Opa-
Ky. Otan ce ociobaha obaBe3e na IUIaTH HaBEeICHH HOBYAHU HM3HOC YKOJIMKO
puMH JieTe y cBojy kyhy (wi. 71 3akonuxa). lako 3axoxuk TO nenuanpaHo He
Ka)ke, OCHOBAHO C€ MOXE TPETIIOCTABUTH JIa y TOM CIIy4ajy JieTe 100uja 04eBO
MOPOJMYHO UME, CTYIIAa Y MIOPOJUYHOIIPABHE OJJHOCE IPEMa OYE€BUM CPOIHHIIU-
Ma M CTHYE CBa JIMYHA, UMOBHUHCKA W MOPOJUYHA MPaBa Kao WU 3aKOHUTA Jela.
Axo BaHOpauHa MajKa yJIaBH CBOje JIeTe KaXXibaBa ce Kao U 'y 3aKoHuma omaya-
citiéa CMPTHOM Ka3HOM (4. 74 3axonuxa).’

ToxoMm cBor 6opaBka Ha llernmy 1873. roauHe 3HaMEeHUTH paBHUK Bai-
tazap bornmmh® je ncnuTHBAO y K0joj MepH ce mpuMemyjy oapende Oumwidiel
3eMabCKOT 3aKOHUKA OCAMHAECT TOJIMHA HAKOH HeTrOBOT AOHOIICHa. THM MOBO-
JIOM pa3roBapao je ca AyroroJuilmbuM 4iaHoBMMa CeHara Kao JOOpUM IO3Ha-
BaoIIMMa CyJICKE Tpakce. Y CTAHOBHO j€ Jla Cy BaHOpawyHe MajKe KOje U3BpIIE ue-
JOMOPCTBO KaKIh-aBaHe 3HATHO OJiake Hero ITo je 3axonuxom nponucano. Ta-
KO UM je YMECTO CMpTHE Ka3He M3pHUIaHa Ka3Ha 3aTBopa y Tpajarmby OI MeT —
[IecT roJMHa, C TUM IITO OM OOMYHO HAKOH JBE - TPH roJMHE Onje MmyImTaHe Ha
cnoboxay. C mpyre crpaHe, Kako OU ce cMamKo Opoj BaHOpayHe Jelle, rojayan
je MpHUTHCAK 3ajeJHHLIEC Ha HEOXKSHEHOT BaHOPAaYHOT OLia J1a C€ OKEHU MajKOM
CBOT' IeTeTa. YKOJHMKO TO HE YUHMHH IUICHH MYy CE€ CBa MMOBHMHA U Jaje IETETy a
OH ce KaXmapa nporoHcTBoM. OxemeH oTall miaha cTo TpuaeceT Tajaupa Ha
HUMe U3JpKaBamba JIeTeTa C TUM LITO JIeTe He CTHYE Hacjie/lHa IpaBa npemMa me-
My. HezakoHnTo nere npumibeHo y o4deBy Kyhy cTuue cBa mpaBa Kao U 3aKOHU-
Ta Jena.

> Jlanunoe 3axonux, L{pHoiopcku 3aKoHuyU — UpAGHU U360pU U HOIUTHUYKY AKIU 00 3HAYA-
Jja 3a ucimiopujy opoicasnociuu Llpue I'ope, xwura I, npupenunu b. [TaBuhesuh u P. Paconosuh,
[Toaropuua 1998, ctp. 180 — 181.

® Bume o Bormmmhy i BeroBoM KoTH(GHKATOPCKOM pagy y o6IacTH OGHIAjHOT IIPaBa BH-
netu y pagy M. Kynaysos, [lonoowcaj srcene y ilopoouunoj 3adpysu ipema obuuajuom ipasy Jy-
orcnux Cnogena, 36opuux paoosa Ilpasnoi gaxynisieiia y Hosom Cady, XLII 1 — 2 (2008), ctp.
807 — 816.
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Crpoxdje caHKIHje Cy MPOIMHCAHE 338 OXKCHEHOI HEro 32 HEOXKEHEHOT
BaHOpayHOTI OlIa jep ce cMaTpa JAa je HEOXKEHEH YOBEK HApOYUTO HEYaCHO IO-
CTynuo Tpema jaeBojud. [IpernocraBipano ce, HaMMe, Ja jeé MOMaK JIeBOjKy 00-
MaHyO Ha Taj HA4MH IITO joj je oochaBao Opak y KOju HUKAJ HHje IMAo HAMEPY
na crynu. C apyre cTpaHe, O OKCHEHOT YOBEKa JIeBOjKa TaK0 HEIITO HUje HU
MOTJIa OYEKHMBATH T€ CTOra y TOM CJIy4ajy HHje CBECHO JI0BEIEHa Y 3a0iyy.’

VYcenen mosehama Opoja BaHOpaYHMX TIpECTyIla M CBE ydeCTaaHjer 4eio-
MoOpcTBa, Benuku cyn je y CBOjCTBY HajBUILE CYJICKE HMHCTAHIIE JJOHEO MOCEOHY
Hapeoby o xasicrwasary eandpaunux ipeciiyita on 11/23. cenrembpa 1884. ro-
muHe. Hapeobom je moomTpeHa 0JrOBOPHOCT BaHOPAaYHHUX MPECTYIHUKA U TIPO-
LIMPEH KPYT JIMIA Koja OJroBapajy 3a Banopaune npecryne. ok je y Oauwitiem
3eMabCKOM 3aKOHUKY TIPOIMCaHa Ka3Ha 3aTBOPA Yy Tpajamby OJ LIECT MECELH 3a
OKEH-EHOT YOBEKa KOjH ,,3TPemn’ ca TyhoMm JKEHOM WM JIeBojKoM, Hapedbom
j€ Ta Ka3Ha MMOBHUINICHA HA TOAMHY AaHa. [lpu ToMm je mpekprmmian Hapeobe my-
KaH Jia IPUMHU JIeTe y CBOjy Kylly W M3je[lHa4M ra y npaBrMa ca CBOjOM 3aKOHU-
toMm nerioM (tauka | Hapedbe). Momaxk je mykaH aa ce 0’)KeHH MajKOM CBOT BaH-
OpavHOT NleTeTa, y MpOTUBHOM he M3ryOuTH cBO CBOje MMame u Omhe My 3abpa-
BEHO J1a ckjonu Opak ca npyrom xenom (1. III). V Jlanunoeom s3axonuxy rta-
KBOM ,,[IOTPELIMOLY je TpeThiIa caMO UMOBHMHCKA CaHKILHWja Y U3HOCY Of] CTO
TPHUJIECET Tauupa, U 00aBe3a Ja JIeTeTy KaJ oJpacTe MpU3HA YAEO y OYHHCTBY.
VY cnyyajy na je BUIE MyIIKapala OJp)KaBaj0 MHTUMHE OJIHOCE Ca JKCHOM
OYHMHCTBO C€ HE HCTPaxyje, a CBH NapTHEPH JETETOBE MajKe JY»HHU Cy J1a CHOCE
TPOLIKOBE HM3JpXKaBarba JIeTeTa J0 HEroBe JBAHASCTE TOJMHE, HAKOH Yera My
rcrahyjy yKyImHO CTO TPHIECET Tauupa. YKOJUKO JETe yMpe Tpe IMyHOJIeT-
CTBa, Ta cyma npunajaa GoHay Hesakonute jeue (tauka V). UegomopcTBo ce
Ka)XibaBa CMPTHOM Ka3HOM, a HCTa Ka3Ha MPOIUCaHa je U 3a CAyUYeCHUKE Y OBOM
3nmouuHy (T. V).

OAroBopHOCT 32 BaHOpadHE MpecTyIle NPOLUIMPEHa je U Ha POJHUTEIhE Jie-
BOjKE Koja je ,,3rpemmna‘“. Hanume, cMaTpa ce 1a Cy OHU y TOM Cilydajy 3aHema-
PHIIM CBOjYy POAUTEIBCKY TY’KHOCT aa ymyhyjy gery Ha 100po M HOIITEHO Bila-
Jlabe, Te CAMUM THM CHOCE U JIEO OJITOBOPHOCTH 3a Taj HEMOpalHH 4uH. Poiu-
TEJBU CE KaXKHaBajy ca IeJieceT Tanupa riode koja ce ymiahyje y hbonm Hezako-
aute gerne (T. I1).

Hapeobom je npensuleno ydemhe JOKaTHUX OpraHa BIacTH y Cy30Hjamy
BaHOpauHMX npecTyna. Tako je KarneTaHuMa Kao JIOKAIHO] YIPaBHOj, CYACKO] U
BOjHOj BJIACTH MPENOPYUEHO Ja HApOA yNO3Hajy ca caap:kuHoM oBe Hapeodbe,
ynyhyjy Ha 100po u momreHo Blagame u oaBpahajy ox HeBasbasicTBa. Kameran
KOju He orjiacu oBy Hapeooy Ouhe 1mo3BaH Ha OArOBOPHOCT 300T 3aHEMapHBaba

" B. Boruumh, 3axonux Janunos 1855., 3a mramny npupeauo C. Boposcku, 3asiucu XX
(1938), cTp. 81.
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cBoje ayxHocTH. PonOuHa 3arpy/Hesne xeHe WiM JCBOjKe JIyXHa je 1a ra oda-
BECTH O BaHOpauHOj TpyaHohu. OH, ¢ npyre cTpaHe, uMa 00aBe3y /1a CIpoBee
HCTpary Kako OW ce yTBPMIO BaHOPAYHO OYMHCTBO, U JIa MPE3yMITUBHOT OIa
3ajeTHO ca CBOjUM H3BemITajeM mpena Bemmkom cymny. Banbpaunm otar je my-
aH Ja CHOCH TPOILKOBE U3prKaBama CBOje BaHOpauHe MapTHEPKE U HE3aKOHU-
TOT JieTeTa. Y cly4ajy CMPTH JIeTeTa KareTaH Mo3uBa Jekapa Jia HCIUTa O] 4yera
je JleTe yMpIIo W Iajbe U3BEIITaj O OKOJNHOCTHMA cMpTH Bennkom cyny. Yko-
JUKO HEMa JIeKapa Ha yJIaJbeHOCTH o]l 15 caTu jaxama, CBakako je IyXaH Jia
YTBPAU NOJ KOjUM OKOJHOCTHMA je JETe YMpJo. AKO yCTaHOBU Ja C€ Paau O
YeJIOMOPCTBY, MocTymulie Ha UCTH HAaYMH Kao Kajaa ce nmokpehe mocrymak 3a
yTBphuBame BanGpaunor ounHcTsa (Tauka V — VII Hapeobe).®

Kazne mponucane Hapedbom o kasicroasarsy 6anbpauHux tpecillyiia yona-
xeHe cy y 3axony o eanbpaunoj ojeyu 3a Kraocesurny Lipny Topy on 9/21. ne-
nemOpa 1892. ronuHe. Momak Huje y*aH Ja c€ 0)KeHH MajKOM CBOT BAaHOpadHOT
JieTeTa MoJ| MPEeTHOM TyOUTKa MMama U 3a0paHe CKIanama JPyror MyHOBaXKHOT
Opaxa. J[0BOJBHO je 1a yriaT cTo meseceT Tanupa y GoHy BaHOpauHe Aere (Wi. 3
— 4 3axona). OXemeH YOBEK KOJU ,,3TPEIIH’ ca JIeBOjKkoM Hehe OMTH KakimbeH 3a-
TBOPCKOM Ka3HOM HHTH 00aBe3aH Jia MPUMH JieTe y CBOjy Kyhy, Beh camo na yroia-
TH TIefeceT Tanupa y Goux BanOpadne nere. Tek yKoauKo oa0uje 1a yIuiaTh OBaj
M3HOC, Ka3Hulie ce ca 1ecT Mecely 3aTBopa (Wi. 6). YKOJIHMKO je BUIlIE MyIlKapara
OJIp>KaBaJio MHTHMHE OJTHOCE Ca MajKOM JIETETa, 32 CBAKOT O] BbHX je npenBuleHa
Ka3Ha MpOIHcaHa y wiaHoBuMa 4 u 6 3akona (4. 9).” CMpTHA Ka3Ha MpomMcaHa
Hapeobom 3a yenomopcTBo, 3axoHom je 3aMemheHa Ka3HOM 3aTBOpA Y TPpajamy OJ1
neTHaecT A0 aBajeceT roauHa (wi. 20). JenuHo je 3a caydecHUKE y OBOM 3JI0UHHY
IpOIUCaHa CMPTHA Ka3Ha Koja je Gua npeasuhena u HapedGom."

3akonom je ycTaHOBJbEHA 00aBE3a UCTPAKUBAHA BAHOPAYHOT OYWHCTBA U
Yy TOM CMHCIY Ty>KHOCT MajKe J1a OTKpHje Olla CBOT BaHOpadHor aerera (4. 1).
BanOpauHUM JeTeTOM cMaTpa ce CBaKo JeTe poheHo 0J1 HEBEHYAHUX POIUTEIhA,
Kao0 M pohjeHo y Opaky mpe ceqMor Mecela 1o BeHUamy, K Y JIECETOM IO CMp-
TH MyXa, WIN yOIITe oA A00a Kaaa je mpecTasia MOTyhHOCT TOJIHOT OJHOCa
(an. 2). CynpyXHHUK OpaKOJIOMHOT TIPECTYITHUKA MOXKE C€ Pa3BECTH M CTYIUTH
y Ipyru Opak, oK je APYroj CTpaHM Koja je CKpUBUIIA Pa3BOA 3a0pameHo /1a 3a-
CHYje HOBY OpauHy 3ajenuuity (wi. 7).

8 Hapeoba Benuxol cyoa o kadxcrasawy eanbpaunux tpeciuyiia, L{pHoiopcku 3akonuyu —
ipasHu uzeopu U UOTUTHUYKY aKitiu 00 3HaYaja 3a uciuopujy oparcasnociuu Lpue I'ope, kwura I,
npupeawu b. [Tasuhesuh u P. Pacnionosuh, [Toaropuiia 1998, ctp. 86 — 88.

% 3akon o sanbpaunoj djeyu 3a Kmwagwcesuny Lipny Iopy, Llpnoiopcku 3axonuyu — dpagnu
U360pYU U HOMUMUYKY aKiU 00 3Hayaja 3a uciuopujy opacasnocitiu L{pne I'ope, xwura 11, mpupe-
i b. [lasuhesuh u P. Paconosuh, [oaropumna 1998, crp. 320 - 321. ¥V maseem TekcTy: 3axkoH
0 eanbpauroj ojeyu 00 1892. iodune.

1 Yero, crp. 323.
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VY mwby yrBphuBama BaHOpayHOT OUMHCTBA, CBaKa jKEHCKa ocoda Koja 3a-
TPY/AHHU a Ja IpU TOM HHUje y Opaky, UMa 3aKOHCKY o0aBe3y Aa, I0J NPeTHOM
Ka3He, npujaBu TpynHohy HajommkeM cyay. KasHa je mpommcana He camo 3a
JKEHy Koja cakpuje TpyaHohy, Beh u 3a lbeHy poaOuHYy Koja joj je ToMOorJia y TOj
HamepH. AKO je IeBOjKa OJpyKaBajie MHTUMHE OJHOCE Ca BHIIE MYyIIKapaua TpU
Mecella Ipe | 1mociie mpeTnocTaBibeHor 3adeha pauynajyhu on mopohaja, ayxHa
j€ Ila cBe CBOje MapTHEpE UCTOBPEMEHO MpHjaBu cyny. CBaku oj mux Ouhe Tpe-
TUPaH Kao U3BPIIMJIAL BAHOPAYHOT MPECTYIa U KAKIHEH Ka3HOM IPOITUCAHOM Y
yiaHoBuMa 4 i 6 oBor 3axona, 3aBUCHO O CBOT OpauHor crtaryca (wi. 10 —
12). Xena koja JTaXXHO ONTY>KH HEOXKCHEHOT YOBEKAa /1a je OTall FEHOT BaH-
OpavHOr JieTera Ka3Huhe ce 3aTBOPOM Y Tpajary O]l IIECT MECELIH, a 32 UCTO Jie-
J0 YYUIEHO MpEeMa 0KEHCHOM MYILIKApIly 3aTBOPCKOM Ka3HOM y Tpajamy Of
roJuHy AaHa. AKo BaHOpayHa MajKa HaBeJle jeTHOT MyIIKapiia Kao ola CBOr Jie-
TETa, a MOTOM Ce TIPEJIOMHUCIIY U 03HAYH JIPYTOT, 0€3 jaCHUX JIoKa3a KOju MOTBP-
hyjy oumHCTBO OMJIO KOjer of WuX, 00ojuila hie Outu ocnoboheHu cymme 3a
BaHOpaYHO OYMHCTBO. Y TOM Ciyd4ajy Majka he mpeys3eTu TPOIIKOBE M3IpKaBa-
1ba, BACIINTARbA M IIKOJIOBAba CBOT He3aKOHHUTOT motomka (. 16).'" i oBe
oJipenoe je J1a Crpedr 3JI0YyNnoTpede 01 CTPaHe KeHa CYMELMBOT Mopalia Koje Ou
Ja’KHO ONTYKMBaJe 32 OYMHCTBO MMyhHE MyIIKapIie, ¥ Ha Taj HAa4WH MOKyIIaje
Jla M3BYKY 3a cebe MaTeprjaiHy KOpucT. HapounTo mTeTHUM 3a MOJTHU MOpal U
CTaOMITHOCT TOPOJUIIE CMaTpalio ce OoJpXaBame BaHOpayHHMX oaHOca Mely
cponunurma. OHO MpeacTaBiba TEXKH, KBaTM(QUKOBaHH 00JIMK BaHOpavHOT Tpe-
CTyTIa 3a KOjH je, TIope]l Ka3HH MPOITMCAaHNX y WiaHOBUMa 4 U 6 3axona, IpOTH-
CaHa W Ka3zHa 3aTBOpa y Tpajamy OJ J[Ba Mecella JI0 METHASCT I'OJIMHA 33 BaH-
OpauHor oua. MHTUMHM OJHOCH Cy 3a0pameHu Mel)y cpopHuImMa 10 MIecTor
cTeneHa cpoactna (wi. 17).

Ilopen wenomopcTBa, 3akoH KaXKmkaBa W KEHy Koja NMpeKuHe TpyaHohy
ynoTpeOoM OTpOBa MJIM HEKHX CIIOJbAIlbHX CPeICTaBa, ca JeceT roAnHa poou-
je. Mcra xa3Ha npeaBul)eHa je 1 3a HEHE Cay4eCHHKE Y OBOM KPHBUYHOM JIENY.
YKONHKO jOj HEKO TIOMOTHE J]a YHUIITH IO OTPOBOM HIIM HEKHM JIPYTHUM He-
JI03BOJLCHUM CPEJICTBOM TIa OHA yCIie]l TOra ympe, To Juile Ouhe KaXmeHo ca
MeTHAaeCT 10 JBajeceT roauHa tamuuie (wi. 18 — 19). Ako xeHa pomu nere
kpujyhu TpynHohy, mma meTe moToM HecTaHe Tako Jla ce He 3Ha Ja JIM je MPTBO-
poheHo wim je W3BPIICHO YeIOMOPCTBO, XeHa he OMTH ocyheHa Ha 3aTBOPCKY
Ka3Hy y Tpajamy oj aBe jo mer rogua (wi. 21)."* 3axon nactoju 1a oBUM 0J1-
pendaMa MaKCHUMaIHO 3aIUTHTH MHTEpECE joll Hepol)eHOT BaHOPavyHOT AeTeTa U
HOBopoleHueTa umje 3auehe HUje mpujaBibeHo cyay. Umajyhu y Buay na je Ban-
OpavyHO POAUTEIHCTBO IMOBIAYWIIO MOPAIHY OCYAY OKOJIMHE U HpPEACTaBIbalio

" Yero, cp. 322 - 323.
2 Yero, crp. 323.

290



36o0puuk panosa [Ipasror dpakynrera y HoBom Camy, 3/2012

MOPOJMYHY CPaMOTY, CACBHM j€ OCHOBAaHO OYEKWBATH Jia Cy BaHOpadyHEe MajKke
Ha CBaKM Ha4MH MOKYIIaBaje Jia ce 0cI000ae HeXeJbeHOT AeTeTa. MHKpuMuHu-
cameM M OBHX CITy4ajeBa IOpe]l YeIOMOPCTBA KOj€ je TpeABHUEeHO U Y paHUjuM
MPOTHMCUMA, 3HATHO je TI000JbIIaHAa 3aIITUTa BAHOPAYHOT HEXKEJHEHOT IIOTOMKA.

[To3akomeme BaHOpauHOTr JeTeTa Moryhe je jelMHO HaKHaJHUM CKIamna-
BeM Opaka HBEeroBUX pOAMTESha. Y CYNPOTHOM, HE3aKOHHTA Jela HeMajy Ha-
CIICIHUX TIpaBa MpeMa CBOjOj MajIti U oIty Beh ce u3aprkaBajy U3 cpejacraBa Ko-
ja Cy BUXOBH OYEBHU yIUIATHIIM y QOH BaHOpauHe Jaele. YKOJIUKO ymMpy 0e3 3a-
KOHHTOT IOTOMCTBA, BaHOpauHy ey Hacinelyje dpoms (wr. 22 — 23)."

II

3axonom o eanbpaunoj ojeyu 3a Kreascesuny Llpuy T'opy on 30. mapta /
11. anpuna 1894. roguHe y 3HaTHO] MEPH je MOTOPIIAH TOJI0XKaj BaHOpauHOT
JeTeTa U HheroBe Majke y OJHOCY Ha paHuje HaBeaeHe mponwuce. [ok je y Ha-
peobu 0 Kaxcrasary 8aHOpauHux dpeciuyia U 3aKoHy 0 6aHOpayHoj Ojeyu OJ
1892. romuHe akIeHAT CTaB/bEH HA HCTPAKMBAKHE BAHOPAYHOT OYMHCTBA M
yTBphUBame OYECBHX JHYHHX, CTATYCHUX, MOPOJUYHONPABHUX M UMOBHHCKHX
obaBe3a mpema jerery, y 3axony on 1894. ronuHe To HHje cimydaj. [Ipema umna-
Hy 4 3axona on 1894. roguHe BaHOpaYHO OYMHCTBO ce Hehe HCTpaKUBATH YKO-
JIMKO j& HeKO CIIpeMaH Jia pey3Me Ha cebe Opury o TpyaHOj JACBOjIU U KacHH]je
CHOCH TPOLIKOBE H3JpKaBama BaHOpauHOr AereTa. Majka AereTa y CBakoM
Clly4ajy MMa IpaBo Ja MOKPEHEe MOCTYyINaK 3a yTBphuBame BaHOpayHOT OYHMH-
CTBa, aJId CaMO y POKY O FOAMHY JaHa oJ pohema netera. [Ipu ToM camo o3Ha-
YaBamke W3BECHOT JIMIIA Kao Olla JIeTeTa O] CTpaHe BaHOpauHe MajKe HUje BHILE
CMaTpaHo 3a MOTITYHH JI0Ka3 BaHOpawyHOT ounHcTBa (Wi. 8 3akona). buno je no-
TpeOHO JI0Ka3aTy Ja je MPEe3yMIITHBHU OTall O/Ip>)KaBa0 HHTHMHE OJIHOCE ca Maj-
KOM JIeTeTa HE KaCHU]je OJ1 CEAMOT, U HE paHHje O] IECETOr Mecela, pauyHajyhu
on nana pohema nerera (di. 9). [loctojame BaHOpauHe Bese y 3aKOHOM ojipede-
HOM POKY cMaTpa ce JIOKa3aHUM aKo je MPETHOCTaBJbeHU OTall PU3HA Y CYay
WM BaH CyJia MpeJl yIJASIHUM JbyIUMa, YKOJIMKO O HOj IIOCBE0YH JIUIIE KOje je
3aTeKI0 BaHOpayHe MapTHEpe, WK aKo ce CyIy JOCTaBH IHMCMO M3 KOojer ce ja-
CHO BH/HM J1a Cy Y KpUTHYHOM Iieproay 3adeha Mynikapai 1 Majka aerera Ouim
y Besu (un. 10 3axona).'* Ykonuko je Majka HE3aKOHMTOT JeTeTa MMaja BHIIE
CaJIOKHUKA y KPUTHYHOM Iepuony 3adeha, ouMHCTBO ce He HcTpaxyje. Cu

3 Ucro, crp. 324.

" 3akon o eanbpaunoj djeyu 3a Kraxcesuny Lpny Topy, Lpuoiopcku 3akonuyu — dpashu
U360pU U UOAUTHUYKYU AKIUU 00 3HAuaja 3a uciuopujy opaxcasnociuu Llpne I'ope, kwura 111, mpupe-
mma b. [lauhesuh u P. Paconosuh, [oaropumna 1998, ctp. 236 - 246. Y namsem TekcTy: 3akoH
0 eanbpauroj ojeyu 00 1894. todune.
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MapTHEPU Majke, Cpa3MEPHO CBOjUM MOTYNHOCTHMA, JONPHUHOCE H3JPIKABAMY
JeTeTa U 3ajelHUYKU MYy J1ajy CyMy 4Mjud M3HOC omlpeaesbyje cyd u kpehe ce y
pacmoHy o MeAeceT /10 CTO meaeceT GruoprHa (WL 22).15

3axonom on 1894. ronuHe NPOIIMPEH je KpYyT BaHOpayHE JiEle Y OJHOCY
Ha TIpeTXOoaHu 3aKoH o0 eéanbpaurnoj Ojeyu ox 1892. rogune. HezakoHHTO je nete
KOje ce POJIu: a) O] HeyJlaTe KeHCKe ocole; 0) 0/ yIOBHIIEC, HAKOH JIECET Mece-
LM OJT MY>KEBJhEBE CMPTH; B) O] pa3Be/IeHe JKeHe HaKOH IITO mpol)e receT mMece-
¥ 0J] pa3Boja Opaka; T) oJ] yJare XeHe Ipe Hero mrTo npohe cegaM Mecenu o
BEHYama, CeM aKo MYXX M3pUYHTO WX npehyTHO mpu3Ha jnere 3a cBoje. Ban-
OpayHo je W JeTe KOje pOJAM yAaTa KEHa YHjH j€ MYXK OJCYTaH HajMame JECET
Mecely, UM je Tpouuto Oap JeceT Mecenn ol Kaja Mehy CynpyKHHUIMMa HHCY
Oowm Moryhm moyau ofgHocH. Y wiaHy 9 3axona je yTBpheH KPpUTHIHH TIEPHO
BpeMeHa y KOjeM je eTe Moryio OuTH 3adero. 3a BaHOpauHor oua cmarpahe ce
OHaj KO je OM0 Y MHTUMHUM OJHOCHMA Ca MajKOM JIeTeTa, He KaCHH]E O] CEAMOT
HU paHuje o] JeceTor Mecela, pauyHajyhu oxn nana pohema nerera. Ondujame
TPYIHHIIE Jla OTKpHje JIOKAIIHUM BIACTHMa OIla CBOT HE3aKOHUTOT JETeTa,
MIPOM3BOJM M3BECHE MMOBHHCKONpaBHe mnocienune. OBaKBOj TPyIHHUIHN BJIACT,
KOja je MHa4e JyXHa Ja joj o0e30enn cMmelTaj ako meHn ykyhanu Hehe na je
npume (4wi. 3 3akona), MOXE YCKpaTUTH CBaKy rmomoh (4. 6).

[IprumameM HE3aKOHHTOT JieTeTa y o4eBy Kyhy HacTyma HEMmoTITyHO 103a-
KOICH¢ BaHOPaYHOT MOTOMKA. YKOJIMKO C€ pajIy O CHHY, OH UMa IpaBo Ha To-
JIOBUHY JieJia KOju O MpH 1e00H MPHUIA0 CYNpPYy3H U CBAKOM 3aKOHUTOM JETETY
MoHa0c00. AKO je BaHOpayHO JeTe KEHCKOT T0ja, CTUYE MPaBO Ha JEBOjauKy
cnpeMy ¥ yaajy npema nocrojehinm oOnvajuma. BanOpaunu oTar MOXe pUMHU-
TH JIeTE CaMo y3 NPUCTAHAK CBUX MyHOJIETHUX YJIaHOBA 3aJIpyre 00a moia ykKo-
JIMKO KMBHU y 3aJpy>KHOj MOPOJHIIHM, & aKO KUBU Yy MHOKOCHOj, Y3 CariacHOCT
cynpyre u mynoxerre geue (wi. 12).'® Jlere npumibeHo y odeBy kyhy Ha mpo-
MUCaH HauYuH CTHYe oApeleHa mMyHa 1 MIMOBHHCKA TIpaBa, ajli ce He M3jeIHada-
Ba y TIOTITYHOCTH ca OpayHOM jenoM. J[o MOTIyHOT mo3akomema J0Ia3u caMo
HAKHAJHHM CKIIanameM Opaka BaHOpaunnx poautesba (wi. 29)." Kako ce cru-
nameM OpavyHoOT cTaTyca y OMTHOj MepH IONpaBbao MpaBHU MOJIOXKaAj AETeTa,
BJIACTH Cy HACTOjajie Ja BaHOpayHEe pPOJUTEIhE MPHUBOJIC HA CKIaName Opaka.
Wnak, 1 y ToM ciay4ajy 10OpOBOJbHU MPUCTAHAK CYNPY>KHUKA je OUTaH — KOH-
CTHTYTHBHH ycJ10B Opaka (un. 21).'*

VYxonuko ortar] oJ0uje 1a IPUMH CBOT HE3aKOHUTOT MOTOMKa, OpHUTyY O Jie-
TETy Ipey3uMa Majka. AKO Majka HHje y MOryhHOCTH J1a ce 0 leMy CcTapa, JeTe

' Ycro, crp. 241.
'S Ycro, crp. 237 — 239.
' Yero, crp. 243.
'8 Yero, crp. 241.
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ce ToBepaBa HEKOj CEOCKOj KEHU — I0juJbU. TPOIIKOBE U3/pKaBama JAeTeTa JI0
IETOBE JBaHAeCTe I'OJAMHE CHOCH OTal. BucunHy msapxkaBama onpelyje cyn
rpemMa o4eBUM MOTYNHOCTHMAa, ¢ TUM IITO HEe MOXe npehn u3HoC o7 cemam/ie-
ceT /aBa (MOpHHA TOIWIIKHE. AKO je Majka O0Jber MMOBHOT CTama HEro oTail,
CyJ MOX€E OJUTyYUTH Ja ¥ OHa CpasMEpHO ONPHHOCU JIETETOBOM H3IPKABAbY
(am. 13 - 16).19 Kana o6a poaurespa u3pase xkeJby Aa JIeTe )KUBU ca lhuMa, JIeTe
ce TIOBEpaBa MajIld Ha OpWUTY W CTapame, C TUM IITO OHO Kaja HaBPIIA OCaM-
HAEeCT roJluHa CaMOCTaIHO oJyuTyuyje ¢ kum he sxuBetH (wi. 17).

Kako je onprkaBame BaHOpauHNX OJJHOCA M3a3UBAJIO OCY/Iy U MPE3UP MaTpH-
japxaiiHe IPHOTOPCKE CpeIuHe, MajKe HEe3aKOHHUTE Jelle Cy TpIeJie MITeTHE IOo-
CJIEZINIIE CBOT HEMOPATHOT YMHA. TaKo je y/0oBHIIa Koja poan BaHOpaYHO JIeTe Ty-
OJia IpaBo Ha YXKHBAHhC MYKEBJLEBE UMOBHHE, a JICBOjKa TIPABO HA M3JIPIKABAIbE
H yIoMJberbe pema roctojehnm obmaajuma (wi. 18).% 3a mpexun TpyaHohe mpo-
TcaHa je Ka3Ha 3aTBopa y Tpajamy O TPH J0 IIECT TOAWHA, KaKo 3a OpEMEHUTY
JKEHY TaKo ¥ 3a IeHE CayIeCHUKE Y OBOM ey (WI. 35). YKOIMKO HEKO TTIOMOTHE
TPYIHO] KCHU J]a YHUIITH IUIOJ OTPOBOM WJIM HEKUM JPYI'MM HEI03BOJHEHUM
CPEICTBOM I1a OHA yCJeA Tora yMmpe, TO Jiuie Ouhe KaKmbeHO ca JeceT 10 TeT-
HaecT roarHa TaMHuIE (Wwi. 36). UenmoMopcTBO ce KaKikhaBa 3aTBOPOM Y Tpajarby
O] TIET JI0 MIETHACCT F'O/IMHA, a YKOJIMKO je MajKa JIeTeTa MaJloJIeTHa, ca TPH JI0 Jie-
ceT roauHa 3arBopa. CaydecHHK y OBOM 3JIOYHMHY C€ Ka)KhaBa Kao yowma (4.
37). Axo xeHa poju Jiete Kpujyhu TpynHohy, ma JeTe IOTOM HECTaHe TakKo Jia Ce
HE 3HAa JIa JI1 je MpTBOPOl)eHO MITH je M3BPILEHO YeJOMOPCTBO, *xeHa he Outu ocy-
heHa Ha 3aTBOpPCKY Ka3Hy 0J1 JBe JI0 1etT roauHa (wi. 38). Majka koja mokyIa jga
Ce pellIr CBOI HE3aKOHUTOI JeTeTa OCTaBMBLIM Ia mped Tyhom kyhowm, LpkBom
WM CyIHULIOM Ka3Huhe ce 3aTBOPOM OJ1 IIECT MECEIH A0 JIBE TOAMHE, a YKOJIUKO
HaIyIITEHO JIeTe YMpe Ha HEKOM 3a0aueHOM MECTY TaMHHLIOM O]l [iBE 1O IBa-
naect roauua (wi. 41).*' TIponucuBame CTPOrUX Ka3HU H MHKPUMHHHCAHE CBHX
MOKYyIIIaja MajKe Jia ce Pellr BAHOpavYHOT TIOTOMKA MU CY 3a IUJb Ja 3aIlITHTE
He3aKOHUTY Jieny. Kako je BHUXoBO poljere MpeacTaBbalio BEUKY MOPOIUIHY
Hecpehy u cpaMoTy, 0e3 0OBaKO CHa)KHE KPUBUYHOIIPABHE 3aIITUTE FBUXOB KHBOT
Ou 610 M3N0XKEH MHOTO Behoj OITacHOCTH.

CynpyXHHK OpaKoJIOMHOT MPECTYIHHMKAa MOXKE CE Pa3BECTU U CTYIHTH Y
Ipyru Opak, IOK je CTpaH! Koja je CKpUBWIIA pa3Boj 3a0pameHo Ja 3aCHyje HO-
By OpauHy 3aje[HHIly YaK U HAKOH CMPTH OuBIIer OpadyHor japyra (wi. 42 — 43).
KaxmuBo je n oapkaBame BaHOpayHMX OgHOCA M3Mel)y KPBHUX M AYXOBHHX
cpoamuka (4. 39).%

' Hcro, crp. 239 — 240.
2 Yero, crp. 240.

2 Uero, ctp. 244 — 245.
2 Hcro, cTp. 245 — 246.
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IIpomucu o BanOpaunoj aenn nouetH y Toky XIX Beka y Lpuoj ['opu yka-
3yjy Ha MOCTENEHO MOTopIlaBame MPABHOT MOJI0Kaja HE3aKOHUTHX MOTOMAaKa U
BUXOBHUX MajkH. Tako, 10K je npema Hapedbu o kadicroagary 6anopayHux ipe-
citlyila MOMaK JTy’KaH Jia ce 0)KEHU MajKOM CBOT BaHOPa4YHOT JIeTeTa IO IpeT-
BOM I'yOWTKa UMamba U 3a0paHe CKilanama JAPYror MyHOBaXHOT Opaka, y 3axo-
Hy o éandpaunoj djeyu ox 1894. ronune to Huje ciayyuaj. [Ipema 3axony momax
MOK€ OJIOMTH JIa CKJIOMHU Opak ca CBOjOM BaHOpadYHOM IapTHEPKOM jep je Ao-
OpOBOJHHU TPUCTAHAK CYNPYXKHHKA HEOIMXOJAH YCIIOB 32 MYHOBAXKHOCT Opaka.
Hapeobom je npensubena u obaBe3a BaHOpa4yHOT oLa Ja AeTe NpuMH y kyhy u
u3jeHayy ra y IpaBHMa ca CBOjOM 3aKOHHUTOM JICLIOM, JIOK je 3axoHom camo
MpoTHCcaHa JYX)HOCT OIla Jia CHOCH TPOIIKOBE M3/p)KaBarmba JIETeTa JI0 HEeroBe
JBaHaecTe rojuHe. Yak ¥ yKOJIMKO Ta mpuMH y Kyhy, nere ctude camo oapele-
Ha TMYHA ¥ MMOBMHCKA IIpaBa Koja Mpumnaaajy OpadHoj Jeuu aau ce He u3jeaHa-
YaBa y MoTHyHOCTH ca muma. [lopex tora, 3axorom je o npBu myT npensube-
Ha OJIFOBOPHOCT JKEHE 3a CTyIamke y BaHOpauHe ojHoce. JleBojka Koja posu Jie-
Te U3 BaHOpayHe Be3e ryOM MpaBo Ha U3IpKaBame y pOAUTEIbCKO] Kyhu 1 mpu-
CTOJHO yJIOMJBbCHHE, a YAOBHIA NPABO IUIOJOYKHBambha Ha MY)KEBJHEBOj NMOBH-
HA. Y CBHM JOTAJaIlIF-UM MPOMHCHMA Y CTydajy pohema nerera u3 BaHOpauHe
Be3¢ Ka)XKIaBaH j€ caMO MyIIIKapall, KOjU je 32 CBOje HeUacHO JICJIO OJIroBapao u
MMOBHMHCKH U KPUBHYHO.

CaHKI[MOHKCakhe HEMOPAITHOT IMOHAIIAaka )KEHE 07Ipa3 je OMIITHX MPUIINKa
y maTpujapxajiHoj [PHOTOPCKOj ceockoj cpeaunu XIX Beka. Cmarpalio ce, Hau-
Me, Jia )KeHa CTyNamkeM y BaHOpadHy Be3y HaHOCH BEJIHMKY CPaMOTy CBOjoj HO-
poauim U 1a Tpeba Jja CHOCH TOCIIEIUIIE CBOT IPYIITBEHO HEIPHXBATIHHBOT YH-
Ha. C npyre crpaHe, TMCKPHIMHHHCAkE BaHOpadHe Jielle Y OJHOCY Ha OpadHy
YaK ¥ aKo cy IpUMJbEHA y o4eBy Kyhy Omio je HempaBU4YHO, alld M Pa3yMJbUBO
YKOJIUKO ce y3Me y 003up Ja Cy OHa OMiIa MpOM3BOJ OJHOCA KOje je KOH3epBa-
TUBHA CpeIMHA OcylhHBaia Kao MPOTUBHE MOPAITy 3JIpaBoOr JIPYIITBA.
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Masa Kulauzov, Ph.D., Assistant Professor
Faculty of Law Novi Sad

Provisions on Illegitimate Children in 19™ Century
Montenegrin Legislature

Abstract

Legal position of illegitimate children according to 19™ century Montene-
grin legislature is examined in this paper. Provisions on personal rights, pro-
perty rights and rights of succession of illegitimate children are presented and
critically analyzed. Children born out of wedlock were not equal to children
born in lawful marriage. Therefore, significance of legalization of illegitimate
children regarding improvement of their legal status is accentuated. As non-ma-
rital relationships were condemned in patriarchal Montenegrin 19" century so-
ciety, illegitimate children were considered a product of sin and family disgrace.
Hence, legislative attempts to protect their interests and improve their legal po-
sition are emphasized in this paper.

Key words: Illegitimate children, Montenegrin legislature, establishment
of non-marital paternity, legalization of illegitimate children.
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